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MARRIAGE 


Marriage is the foundation of a stable family; it accords status nd security to the 
parties and their offspring. All legal systems provide for certain conditions for a valid 
marriage. This section briefly refers to the pre-requisites for a valid marriage under the 
different personal laws. 



CHAPTER 7 MARRIAGE 


1.1 Introduction 


Marriage is a sacred institution; it is the very foundation of a stable family and civilised 
society. There are, however, certain prerequisites and conditions for a valid marriage. 
All personal laws lay down some conditions which need to be complied with to enter 
into or solemnise a legal marriage; but before the conditions the question is, does 
everyone have an absolute right to marry? 



CHAPTER 7 MARRIAGE 


1.2 Right to marry 


The right to marry is a component of the right to life under Article 21 of the Constitution 
of India which says, "No person shall be deprived of his life or personal liberty except 
according to procedure established by law". This right has been recognised even under 
the Universal Declaration of Human Rights, 1948. Article 16 of the same states: 

1. Men and women of full age, without any limitation due to race, nationality or 
religion, have the right to marry and to found a family. They are entitled to equal 
rights as to marriage, during marriage and at its dissolution. 

2. Marriage shall be entered into only with the free and full consent of the intending 
spouses. 

3. The family is the natural and fundamental group unit of society and is entitled to 
protection by society and the state. 

In the context of the right to marry, a mention may be made of a few Indian cases. "X" v 
Hospital "Z", 1 - is a significant-though unfortunate in the facts and circumstances of 
the case - judgment. The Supreme Court ruled that right to marry is not an absolute 
right. The appellant, a surgeon in the Nagaland State Health Service donated blood to a 
surgery patient in a hospital in Madras. His blood sample taken by the respondent 
hospital revealed that he was HIV+. This was in June 1995. In August 1995, the 
appellant proposed marriage to Ms Y and the marriage was scheduled to be held in 
December 1995. There was nothing to indicate that he was even aware of his HIV+ 
status when he proposed. The marriage, however, was called off because of the 
disclosure of his blood report. Why, when, how and to whom the disclosure was made 
is also not clear. However, cancellation of his marriage and disclosure of his HIV+ 
status obviously caused a lot of embarrassment and agony to the appellant. He was 
ostracised by the community and had to leave his home state. He approached the 
Consumer Disputes Redressal Commission claiming damages against the hospital for 
disclosing his blood test reports and breaching confidentiality. The same was 
dismissed. He then approached the Supreme Court. On the point of ethics of 
confidentiality, duty to maintain secrecy and the patient's right to privacy, the court held 
that these were not absolute. The court emphasised that mental and physical health of 
the spouses is very important in marriage, and that is the reason why all divorce laws 
entitle a spouse to obtain divorce if the other party is suffering from any communicable 
disease. The right to marry, according to the court, is not absolute and remains 
suspended until the afflicted person is cured. Referring to the provisions of the Indian 
Penal Code, 1860, the court observed that had the appellant married the lady, he would 
have committed offences under sections 269 and 270 of the same, viz, negligent act 
likely to spread infection of disease dangerous to life, and malignant act likely to 
spread infection of disease dangerous to life. Though the Court had observed that AIDs 
victims deserved "sympathy", it also made some unsavoury, insinuative and 
unwarranted remarks like, "AIDs is the product of undisciplined sexual impulse." These 
observations are neither the whole truth, nor fair, since, promiscuity or sexual 
intercourse is not the only factor responsible for the disease. True, public health policy 
considerations do warrant measures and provisions to prevent the spread of any 
disease, but a blanket ban and suspension of the right to marry cannot solve the 
problem. The judgment also overlooks the fact that divorce laws entitling a spouse to 
relief on the ground of the respondent's medical condition do not debar a person from 
entering into marriage. They only entitle the non-afflicted person to seek dissolution of 
the marriage if he/she so desires. Thus if parties, with full knowledge and informed 



consent and without concealment of the fact enter into a marriage, there is no law 
which can prevent them from doing so. 1 2 Fortunately, a three-judge Bench of the 
Supreme Court partly overruled this judgment in "X" v Hospital "Z". 3 - The issue was 
whether there can be a complete bar for marriage if a healthy spouse gives an 
informed consent to marriage with a spouse found to be HIV+? The court held that the 
two-judge Bench in the 1999 judgment had gone further than was warranted by 
declaring generally that in the event such persons marry, they would commit an offence 
under law or as to suspension of the right to marry during the period of illness. Thus, it 
is implied that the right to marry is not taken away; any afflicted person can marry a 
non-afflicted person, or any two afflicted persons can marry each other without any 
legal bar, provided there is knowledge and informed consent for the same. Needless to 
say, such partners need to adopt precautions and safe practices in the interest of 
children, the society and also in their own interest. 

In Lata Singh v State of Uttar Pradesh , 4 the Supreme Court viewed the right of marriage 
as a component of right to life under Article 21 of the Constitution of India. The facts 
that gave rise to the litigation were violent reactions following an inter-caste marriage 
between two adults. There were complaints, arrests, threats and criminal cases against 
the girl's husband and his family members. The girl (wife) filed a writ petition under 
Article 32 of the Constitution of India with a prayer for issuing a writ of certiorari and/or 
mandamus for quashing the trials in the lower courts, against her husband and his 
relatives. The petition was allowed and the police/administration was directed to 
protect them from harassment, threats or acts of violence, and take stern action 
against those who do so, by instituting criminal proceedings against them. The court 
observed: 5 - 

This is a free and democratic country, and once a person becomes a major he or she can 
marry whosoever he/she likes. If the parents of the boy or girl do not approve of such inter¬ 
caste or inter-religious marriage the maximum they can do is that they can cut off social 
relations with the son or the daughter, but they cannot give threats or commit or instigate 
acts of violence and cannot harass the person who undergoes such inter caste or inter¬ 
religious marriage. 

Both the partners in the case were adults and so free to marry of their choice. The 
court further observed that there is no bar to an inter-caste marriage under the Hindu 
Marriage Act, 1955 or any other law. Inter-caste marriages are in fact in the national 
interest as they will result in destroying the caste-system. Re: Indian Woman says 
gangraped on orders of Village Court, 6 - where a 20 year old woman was allegedly gang- 
raped on the orders of community panchayat as punishment for having relationship 
with a man from a different community, the Apex court, while suo moto taking 
cognisance of the matter and deprecating the concerned authorities held that the State 
is duty bound to protect the Fundamental Rights of its citizens; and "an inherent aspect 
of Article 21 of the Constitution would be the freedom of choice in marriage." (p 2821) 

1. "X" v Hospital "Z", AIR 1999 SC 495 : (1998) 8 SCC 296. 

2. Kusum, "Hindu Law", Annual Survey of Indian Law, vol 35, 1999, pp 337-369. In a case 
reported from Nagpur, a Lucknow based doctor has been booked for hiding from his wife the 
fact that he was HIV+, before they got married, "Doctor held for infecting wife with HIV," 
Hindustan Times, dated 22 April 2007. 

3. "X" v Hospital Z, AIR 2003 SC 664 : (2003) 1 SCC 500. 

4. Lata Singh v State of Uttar Pradesh, AIR 2006 SC 2522 : (2006) 5 SCC 475. 

5. Ibid, p 2525. 

6. AIR 2014 SC 2816: (2014) 4 SCC 786. 


CHAPTER 7 MARRIAGE 


1.3 Conditions for a Valid Marriage 


1.3.1 Hindu Law 


Under the Hindu Marriage Act, 1955, the following are the conditions for a marriage: 

[s 5] Conditions for a Hindu marriage.— 


A marriage may be solemnized between any two Hindus, if the following conditions are 
fulfilled, namely: 

(i) neither party has a spouse living at the time of the marriage; 

7 (ii) at the time of the marriage, neither party— 

(a) is incapable of giving a valid consent to it in consequence of 
unsoundness of mind; or 

(b) though capable of giving a valid consent, has been suffering from 
mental disorder of such a kind or to such an extent as to be unfit for 
marriage and the procreation of children; or 

(c) has been subject to recurrent attacks of insanity 8 [* * *];] 

(iii) the bridegroom has completed the age of 9 [twenty-one years] and the bride, the 
age of 10 [eighteen years] at the time of the marriage; 

(iv) the parties are not within the degrees of prohibited relationship unless the 
custom or usage governing each of them permits of a marriage between the 
two; 

(v) the parties are not sapindas of each other, unless the custom or usage 
governing each of them permits of marriage between the two; 

11 ■ * *j 

It is significant to note that vide section 2(1 )(b) of the Act, "this Act applies to any 
person who is a Buddhist, Jaina or Sikh by religion". The term "Hindu" is comprehensive 
and includes Buddhists, Jains and Sikhs. In fact, Explanation II to Article 25 of the 
Constitution, which provides for "freedom of religion, elucidates that the reference to 
Hindus shall be construed as including a reference to persons professing the Sikh, 
Jaina and Buddhist religion...". In this context, a reference may be made of a Public 
Interest Litigation (PIL) 1z filed by a Sikh seeking Amendment in the Constitution to 
declare that the Sikh community should be out of the purview of the Hindu Marriage 
Act, 1955. The Supreme Court Bench, headed by Chief Justice KG BALAKRISHNAN, 
however turned down the petition. The court held that it cannot entertain the subject as 
it has to be looked into by the appropriate authority in the government. 

[s 7] Ceremonies for a Hindu marriage.— 


(1) A Hindu marriage may be solemnized in accordance with the customary rites and 
ceremonies of either party thereto. 






(2) Where such rites and ceremonies include the saptapadi (that is, the taking of seven 
steps by the bridegroom and the bride jointly before the sacred fire), the marriage 
becomes complete and binding when the seventh step is taken. 

It is not, however, necessary to prove the performance of ceremony of saptapadi or any 
other ceremony, in order to determine the validity of a Hindu marriage. In 
Chandrabhagbai Ganpati v SN Kanwar , 13 - the issue whether saptapadi was mandatory 
for a legal marriage arose in connection with a property dispute. The parties had got 
married in customary form following certain ceremonies but not saptapadi. After the 
death of the husband property disputes emerged between the widow and her children 
on one side and the husband's brother on the other who challenged the very validity of 
the marriage between the widow and his deceased brother on the ground that there 
was no saptapadi. While the trial court upheld the challenge, the first appellate court as 
well as the High Court held that the marriage was legal notwithstanding the fact that 
the marriage ceremonies did not include saptapadi. 

Marriage of a Hindu Jat woman with her deceased husband's brother by performing 
rituals and ceremonies recognised for Karewa marriage duly recognised under the 
customary law of the parties was held to be legally valid in Darbara Singh v Jaswant 
Kaur 14 -. 

Kanyadaan is not a mandatory ceremony for a valid marriage. 5 

A marriage is presumed to have been duly solemnised if it is shown that performance 
of some of the ceremonies, usually observed on the occasion of marriage have taken 
place. In other words, if the marriage is shown to have in fact taken place, ceremonies 
are presumed to have been duly performed, 16 - provided of course that neither force nor 
fraud was practised. Where all witnesses deposed in unison about the performance of 
the marriage and the wife herself gave a vivid description of the ceremonies, certain 
discrepancies in evidence of witnesses in regard to saptapadi or kanyadaan were held 
not to be significant enough to displace the presumption of a valid marriage. 7 - In 
Samit Subhash Agarwal v Kamalesh Lalita Prasad Gupta (FCA 154 of 2012) Bombay 
High Court 27 April 2018, the court held that taking "pheras" around a bunch of 
agarbattis is considered as seven pheras (saptapadi) around sacred fire and so 
constitutes a valid marriage ceremony. This was a case where the appellant husband 
against whom the wife had obtained a decree of restitution, challenged the very validity 
of the marriage. 

According to him there was no saptapadi and that he was coerced to take the rounds 
around bunch of agarbattis. The High Court, however, on evidence found no element of 
coercion and held that the parties lived as husband and wife for considerable period of 
time out of their own volition and also pheras around burning agarbattis was sufficient 
compliance of requirement of section 5 viz, taking of seven steps before the sacred fire 
(11 May 2018, http/lawrato/.com> legal news/2111 pheras around- burning agarbattis 
amounts to a valid marriage says Bombay, High Court). Dhanmulal v Ganeshan 18 was a 
case involving execution of a will and its genuineness where court had occasion to 
determine issue of validity of a disputed marriage relationship. It observed that where a 
man and woman are proved to have lived together as husband and wife for long, the 
law will presume that they are living together in consequence of valid marriage unless 
contrary is proved. Presumption can be rebutted only by leading unimpeachable 
evidence and heavy burden lies on party seeking to deprive relationship of legal origin. 

In K Parthasaradhi v G Ramanna 19 the issue of factum of marriage came up after the 
death of the man. It was a claim for succession to his properties by his brother who 
denied that the deceased was legally married. It was, however, established that the 
man and the woman were living together for over 33 years and all evidence and 
circumstances like bank accounts, nominations, voter card, recognition by society and 


neighbourhood bear testimony to this. Thus on the basis of "totality of circumstances" 
the woman was held to be the legally wedded wife of the deceased. 

In a recent case from Bombay High Court, it was held that mere physical relationship 
coupled with the man applying "sindur and tying mangalsutra" around the woman's 
neck in front of an idol, would not constitute a valid marriage in the absence of proper 
ceremonies (HC "Mangal Sutra, Sindur alone don't make a marriage" Hindustan Times, 4 
February 2017). 

So also, mere fact of joint living for a long time without any ceremonies would not 
constitute a valid marriage. 20 An intimate relationship without any ceremonies, 
entered into between a man and a woman by a registered agreement before a statutory 
authority like sub-registrar, was held not to constitute a valid marriage. 21 

Where temple receipt was procured from the trustee of a temple with no mention of 
marriage ceremony or conduct of solemnisation of marriage, nor was factum of long 
cohabitation established (though this fact per se does not confer status of husband 
and wife), the High Court order rejecting the marriage was upheld by the Supreme 
Court. 22 - 

For a valid marriage under the Act, both the parties need to be Hindus at the time of 
marriage. Thus, where a non-Hindu by birth (a Christian lady by birth in this case) 
converts to Hinduism before marriage, and all facts and circumstances indicate that 
the converted spouse practised Hinduism, the plea of absence of proof of conversion 
or shudhi karan ceremony cannot be raised to seek declaration of nullity of marriage on 
the ground that the other spouse was a non-Hindu. 23 

Likewise, in T Perumai v R Nesamma/, 24 - a husband's suit for declaration that his 
marriage was illegal since the wife was a Christian and not a Hindu at the time of 
marriage was dismissed in the absence of any documentary or oral evidence in 
support of husband's case. 

In Viraf Phiroz Bharucha v Manoshi Viraf 25 - a Parsi male and a Hindu female got married 
under the Hindu Vedic rites and also had a child. Ten years later, the husband filed a 
petition for divorce on the ground of cruelty and desertion. Later he withdrew this 
petition and filed for annulment under section 11 of The Hindu Marriage Act of 1955 
alleging that he was a Parsi and there could have been no valid marriage between him 
and the wife who was a Hindu. The petition was dismissed as according to the court 
this was no ground for annulment and hence, no cause of action. The court also 
observed that how come after 12 years of marriage he realised that he being a Parsi 
could not have married a Hindu. This shows that he was trying to take advantage of his 
own fault; his petition was accordingly dismissed. 

A marriage between a Hindu woman and a Christian male converted to Hinduism is 
also a valid marriage under the Hindu Marriage Act, 1955, as both were Hindus at the 
time of marriage. 26 

The crucial time to determine the religious status of the parties is the date of marriage. 
Thus, where the wife, a born Hindu but converted to Islam married a Muslim, divorces 
him and reverts to Hinduism, she becomes a Hindu and can legally enter into a 
marriage with a Hindu male. A husband's plea that once she had embraced Islam she 
could not revert to Hindu faith and hence their marriage was a nullity, vide section 5 of 
The Hindu Marriage Act, 1955 was dismissed by the Apex Court in, Fig Officer Rajiv 
Gakhar v Bhavna @Sahar Wasif. 27 - 

Surendra Bhatia v Poonam Bhatia, 28 - was a property dispute. One "S" left behind 
substantial properties. His widow "P" and daughter Smita, obtained a succession 


certificate. This was challenged by the brother and sister of "S" on the ground, inter alia, 
that the marriage between "S" and "P" (the widow) was void, as the mother of "P" was a 
Muslim married to a Hindu. It was contended that the marriage being void, the daughter 
Smita was an illegitimate child, hence neither "P" nor the daughter had any right on the 
ancestral properties of the deceased "S", under the Hindu law. The court, however, did 
not accept this argument. It held that as per clause (b) of explanation to section 2 of 
the Hindu Marriage Act, 1955, even if one of the parents of a child is a Hindu, Buddhist, 
Jain or Sikh, he/she would be a Hindu for the purpose of Hindu Marriage Act, 1955, and 
marriage solemnised of such child, with a Hindu would be considered to be that of a 
Hindu. Thus, irrespective of the fact that "P's" mother was a Muslim lady, P's marriage 
with the deceased was held to be valid and the daughter legitimate. 

In Vijay Kumari v VK Devabalan , 29 however, the issue involved was whether a son born 
to a Hindu converted to Christianity and a Christian lady could become a coparcener in 
the joint Hindu family. It was held that the marriage of the parents was not valid under 
the provisions of the Hindu Marriage Act, 1955 as both the parties were not Hindus at 
the time of marriage, and so the son born to them, would not be governed by the 
concept of coparcenership under the Hindu law. 

Likewise in Gullipilli Sowria Raj v Bhandaru Pavani, 30 - a marriage between a Hindu and a 
Christian was held to be void by the Apex Court. A man professing Christian faith and a 
Hindu girl married in a temple by exchange of thali and then got the marriage registered 
under section 8 of the Act. A few months later, the wife filed a petition for nullity 
alleging that the consent was obtained by fraud qua his religion. The husband admitted 
that he was a Roman Catholic but that such marriage could be solemnised under the 
Hindu Marriage Act, 1955. The family court accepted the husband's argument and held 
such marriage to be valid but on wife's challenge to the High Court, the order was 
reversed. On husband's SLP before the Supreme Court it was argued that the phrase "... 
may be solemnised between any two Hindus" is merely directory and not mandatory 
and indicates permissibility of a marriage between a Hindu and a non-Hindu. This 
argument however was dismissed and the court held that the term "may" refers to 
marriage and not to party's religion and therefore, the marriage is a nullity; even 
registration under section 8 of the Act would not cure the defect of this otherwise 
impermissible marriage, the court ruled. 

So also in Margaret Palai v Savitri Palai, 3 ^ where a marriage between a Hindu male and 
a Christian female was alleged to have been performed vide a "deed of marriage 
agreement", the court held that it was not a valid marriage as per Hindu law as there 
was no evidence to prove that the wife had converted to Hindu faith before the alleged 
marriage. 

However, a marriage between a Christian male and Hindu female performed as per 
Hindu rites with full consent of both parties was held not to be invalid for purpose of 
claiming maintenance under section 125 of CrPC though the aggrieved party is entitled 
to seek appropriate remedy from civil court for declaration that the marriage is void or 
voidable and the findings of the criminal court in these summary proceedings is neither 
conclusive nor decisive in civil proceedings that may be initiated. 32 

Annulment of a marriage can be sought only by one of the spouses and none else. In 
Dilip v Ravi, 3 the appellants who sought annulment of their son's marriage on the 
ground that the same was performed without their (parents') consent and also not in 
accordance with Hindu rituals, were held guilty of abusing the process of the court and 
cost of Rs 5000/- each was imposed by the trial court which was upheld by the High 
Court. 


7.3.7.7 Live-in Relationships 



In the context of marriage it would be pertinent to refer to the contemporary legal 
developments in this direction wherein live-in relationships have been given a legal 
recognition. Thus, a man and a woman living in a "relationships in the nature of 
marriage" are recognised as "husband and wife" even in the absence of any formal or 
customary rites/ceremonies, vide section 2(f) of the Protection of Women from 
Domestic Violence Act, 2005. The Madras High Court has held that if sexual 
relationship between a man and a woman is established, this would tantamount to 
their being married with a status of husband and wife. According to JUSTICE CS 
KARNAN, legal aspects should be placed on a higher scale than customary aspects 
and wedding solemnisation is only a customary rite and not a mandatory one. In this 
case, the parties had been living together for a long time and had two children, they had 
no encumbrance or disqualification for entering into marriage; the father had signed on 
his child's birth reports and given consent for caesarean section for its birth. In these 
circumstances, according to the Court, the parties acquired the status of "husband" 
and "wife". 

There have been few Supreme Court judgements also where the issue raised was 
whether expansive interpretation could be given to the terms "husband" and "wife" 
where parties have been living together for a reasonably long period of time without 
strict proof of marriage in compliance with section 7 of The Hindu Marriage Act, 1955. 
The determination of this issue had assumed significance in the context of 
property/maintenance rights of the "wives" and the children born of such relationship. 
These cases have been dealt with infra at appropriate places. 

Whatever the legalistic approach towards optionality of rites or ceremonies, social 
acceptance or approval to such relationships is still a far cry in the Indian setup and 
hence, adherence and compliance to statutory conditions should ideally be the 
norm. 35 - 

1.3.1.2 Application of the Act 


Under section 1(2), the Act extends and applies also to Hindus domiciled in the 
territories to which this Act extends who are outside the said territories. 

Section 2(1 )(a), (b) and (c) states: the Act applies "to any Hindu by religion in any of its 
forms or developments," and "to any person who is a Buddhist, Jaina or Sikh by religion 
... and to any other person domiciled in the territories to which this Act extends who is 
not a Muslim, Christian, Parsi or Jew by religion.". 

Vinaya Nair v Corporation of Kochi , 36 - was a case, where the issue involved was as to 
the applicability of the Hindu Marriage Act, 1955 to a marriage where all conditions for 
a valid marriage as laid down in sections 5 and 7 of the Hindu Marriage Act, 1955 were 
complied with but the husband had a Canadian domicile. The parties belonged to Nair 
community and the marriage was solemnised in accordance with the provisions of the 
Hindu Marriage Act, 1955. The husband was employed in Canada and the wife was a 
native of Kannur District in Kerala. The husband was born in Canada and acquired 
Canadian citizenship and domicile by birth. His application for registration of the 
marriage under the Hindu Marriage Act, 1955 was refused on the ground of his 
Canadian domicile. Hence, he approached the High Court. The court held that the 
petitioners had complied with all the conditions for a valid marriage. Sub-section (2) of 
section 1 read with clauses (a) and (b) of section 2(1) was held to be applicable in this 
case. According to the court the test to be applied was whether both parties were 
Hindus by religion in any of its forms, and whether conditions under sections 5 and 7 
were satisfied. Since everything was found to be in order, the Cochin Corporation was, 
accordingly, directed to issue marriage certificate. 




Domicile or citizenship of the opposite party is immaterial when marriage is 
solemnised under Hindu law in accordance with Hindu rites and customs; thus, the fact 
that the husband has migrated to New Jersey and obtained US Citizenship is 
immaterial for purposes of jurisdiction and applicability of the Hindu Marriage Act. 3 
So also, the Act will apply to Hindus outside the territory of India if they are domiciled in 
the territory of India notwithstanding their long-term job permit in Australia, the apex 
court ruled in Sondur Gopal v Sondur Rajni. 38 - While in view of Article 370 of the 
Constitution, the Act does not extend to the state of Jammu and Kashmir, there is no 
express bar for parties where marriage is solemnised in the State of Jammu and 
Kashmir under the provisions of the of the Kashmir Hindu Marriage Act, 1980, to file 
petition under the provisions of the Hindu Marriage Act, the court held on Shashi 
Leekha v Sheila Shashi Leekha. 39 - The parties were married in Jammu, lived there 
together for 15 years but the wife later moved to Mumbai, it was held that the Bombay 
court had jurisdiction, she could file his petition for divorce, custody and alimony in 
Bombay. 

The Hindu Marriage Act, 1955 would also apply to a person who, though a Hindu at the 
time of marriage, ceases to be so thereafter, by conversion to another religion. 40 - 

In a petition for declaring a marriage null and void on the ground that the wife was 
already married to a Muslim man, the court held that in such a situation, the wife being 
converted to Islam and no longer a Hindu, the Hindu Marriage Act, 1955 will have no 
application and the petition under section 11 cannot be entertained. 41 • 

In Ga Arife @ Arti Sharma v Gopal Dutt Sharma, (2010) II DMC 424 (Del) where the 
appellant wife failed to prove her conversion from Islam to Hinduism before marriage, it 
was held that she could not claim divorce under the provisions of the Hindu Marriage 
Act, 1955. 

When a marriage is solemnised abroad in accordance with customs and traditions 
prevalent in that country, can the parties avail of the provisions under the Hindu 
Marriage Act, 1955 simply because they are Hindus? The answer is "no". In Minoti 
Anand v Subhash Anand, AIR 2009 Bom 65 : (2009) 2 MhLJ 251 two Hindus married in 
Osaka, Japan, in 1972 in accordance with Japanese rites and customs in a temple. 
After that they got the marriage registered with the Consulate General of India under 
the Foreign Marriages Act, 1969. Thirty-one years later the husband filed divorce under 
the Hindu Marriage Act, 1955 on grounds of cruelty and for division of spousal property 
in a family court in Bombay. While the trial court entertained the petition and passed 
order, on appeal against it by the wife the Bombay High Court held that a marriage 
officer can register a marriage under section 17 of the Foreign Marriages Act, 1969 if 
marriage is on a foreign soil in accordance with law of that country and upon such 
registration the marriage would be deemed to be a marriage solemnised under the 
Foreign Marriages Act, 1969 and the matrimonial reliefs would be available to parties 
only under the Special Marriage Act, 1954 42 and not the Hindu Marriage Act, 1955 
even if the spouses are Hindus. 

1.3.2 Parsi Law 


The requisites for a valid marriage under the Parsi Marriage and Divorce Act, 1936 are: 

[s 3] Requisites to validity of Parsi Marriages.— 


43 [(1)] No marriage shall be valid if— 


(a) the contracting parties are related to each other in any of the degrees of 




consanguinity or affinity set forth in Schedule I; or 

(b) such marriage is not solemnized according to the Parsi form of ceremony called 
'Ashirvad' by a priest in the presence of two Parsi witnesses other than such 
priest; or 

44 [(c) in the case of any Parsi (whether such Parsi has changed his or her religion 

or domicile or not) who, if a male, has not completed twenty-one years of age, 
and if a female, has not completed eighteen years of age]. 

45 [(2) Notwithstanding that a marriage is invalid under any of the provisions of sub¬ 

sec. (1), any child of such marriage who would have been legitimate if the 
marriage had been valid, shall be legitimate]. 

1.3.3 Special Marriage Act, 1954 


Section 4 of the Special Marriage Act, 1954 lays down conditions for solemnisation of 
special marriages. It states: 

[s 4] Conditions relating to solemnization of special marriages.— 


Notwithstanding anything contained in any other law for the time being in force relating 
to the solemnization of marriages, a marriage between any two persons may be 
solemnized under this Act, if at the time of the marriage the following conditions are 
fulfilled, namely: 


(a) neither party has a spouse living; 

46 [(b) neither party- 

(i) is incapable of giving a valid consent to it in consequence of 
unsoundness of mind; or 

(ii) though capable of giving a valid consent, has been suffering from 
mental disorder of such a kind or to such an extent as to be unfit for 
marriage and the procreation of children; or 

(iii) has been subject to recurrent attacks of insanity 47 [* * *];] 

(c) the male has completed the age of twenty-one years and the female the age of 
eighteen years; 

48 [(d) the parties are not within the degrees of prohibited relationship: 

Provided that where a custom governing at least one of the parties permits of 
a marriage between them, such marriage may be solemnized, 
notwithstanding that they are within the degrees of prohibited relationship; 
and] 

49 [(e) where the marriage is solemnized in the State of Jammu and Kashmir, both 

parties are citizens of India domiciled in the territories to which this Act 
extends]. 

50 [Explanation.-\r\ this section, "custom", in relation to a person belonging to any tribe, 
community, group or family, means any rule which the State Government may, by 
notification in the Official Gazette, specify in this behalf as applicable to members of 
that tribe, community, group or family: 




Provided that no such notification shall be issued in relation to the members of any 
tribe, community, group or family, unless the State Government is satisfied— 

(i) that such rule has been continuously and uniformly observed for a long time 
among those members; 

(ii) that such rule is certain and not unreasonable or opposed to public policy; and 

(iii) that such rule, if applicable only to a family, has not been discontinued by the 
family]. 

It is significant to note that the Special Marriage Act cuts across all the barriers of 
caste, creed, community and religion and permits any two persons to marry under the 
provisions of this Act without enjoining them to change their religious or other 
affiliations. In this context a Gujarat High Court order 51 is surprising. It was held by a 
majority of 2:1 that a Parsi woman, by virtue of her contracting a civil marriage with a 
non-Parsi male under the Special Marriage Act ceases to be a Parsi and thus debarred 
from entering Parsi places of worship and performing rituals. The order is under 
challenge before the Supreme Court. 

1.3.4 Christian Law 


Under the Indian Christian Marriage Act, 1872, the conditions for certification of a 
marriage of Indian Christians have been provided in section 60 of the Act. These are: 


(1) the age of the man intending to be married shall not be under twenty-one years 
and the age of the woman intending to be married shall not be under eighteen 
years; 

(2) neither of the persons intending to be married shall have a wife or husband still 
living; 

(3) in the presence of a person licensed under section 9, and of at least two 
credible witnesses other than such person, each of the parties shall say to the 
other— 

"I call upon these persons here present to witness that I, AB, in the presence of 
Almighty God, and in the name of our Lord Jesus Christ, do take thee, CD, to be 
my lawful wedded wife or husband' or words to the like effect. 

1.3.5 Muslim Law 


This has been dealt in a separate section. 

7. Clause (ii), subs by Act 68 of 1976, section 2 (w.e.f. 27-5-1976). 

8. The words "or epilepsy" omitted by Act 39 of 1999, section 2 (w.e.f. 29-12-1999). 

9. The words "eighteen years" subs by Act 2 1978, section 6 and Sch (w.e.f. 1-10-1978). 
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11. Clause (vi) omitted by Act 2 of 1978, section 6 and Sch. (w.e.f. 1 -10-1978). 
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Lata Subhash Shah, AIR 1994 Bom 43 : (1994) I DMC 115. 

14. Darbara Singh v Jaswant Kaur, AIR 2014 P&H 100 : 2014 (1) RCR (Civil) 1004. 
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17. Ranjan Kumari v Santosh Kumar Singh, AIR 2010 Ori 62 : (2010) I OLR 149. 
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27. Fig Officer Rajiv Gakhar v Bhavna @Sahar Wasif, AIR 2011 SC 2053 : (2011) 6 SCC 139. 
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30. Gullipilli Sowria Raj v Bhandaru Pavani, AIR 2009 SC 1085: (2009) 1 SCC 714. 
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32. Robin v Jasbir Kaur, 2017 (1) JCC 212 : 2016 ALLMR (Cri) 619. 
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34. M Palani v Meenakshi, AIR 2008 Mad 162. 

35. D Velusamy v D Pahchaiammal, AIR 2 011 SC 479; Chanmuniya v Virendra Kumar, (2010) 10 
SCALE 602; Bharatha Matha v R Vijaya Ranganathan, AIR 2010 SC 2685; Indra Sarma v KVSarma, 
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CHAPTER 7 MARRIAGE 


1.4 Registration of Marriage 


There is no provision for compulsory registration of a marriage under the Hindu 
Marriage Act, 1955. 53 Section 8 of the Hindu Marriage Act, 1955 makes registration 
optional and section 8(5) specifically states that validity of any marriage is not affected 
by failure to register it. Thus, in Kamal Kant Panduranga Chibde v Susheela Panduranga 
Chibde, (1989) 2 HLR 154 (Bom), the Bombay High Court specifically held that any 
provision in the rules invalidating a marriage because of omission to enter the same in 
the marriage register would be repugnant to sub-section (5) of section 8 of the Hindu 
Marriage Act, 1955. However, all requisites for a valid marriage need to be complied 
with to recognise the validity of a marriage, registration notwithstanding. 54 Also, it is 
significant to note that under this Act, the marriage is not solemnised by Registrar but 
certified to have been solemnised on the basis of application made to him. 
Requirement of physical presence of parties as laid down in Rules 3 and 4 of the 
Marriage Registration Rules, 1956 was held to be not mandatory in view of the 
advanced technology which provides suitable mechanism to facilitate requisite 
information from spouses who are separated by long distances. The law needs to 
adapt to changing times and developments. 55 - A plea for compulsory registration of 
marriages has been made by the courts in several cases. In Kangavalli v Saroja, 56 the 
paternity of children born of a void marriage was challenged. The court lamented that 
the Hindu Marriage Act, 1955 neither lays down the procedure for solemnisation of 
marriage nor makes registration compulsory. Movies and visual media have added to 
this confusion and created an impression that exchange of garlands or tying of thali 
constitutes a valid marriage. This confusion, coupled with non-registration, has landed 
many women in a relationship which, while exacting from her all the duties of a wife, 
leaves her with neither the right under the law nor recognition in society. In divorce or 
bigamy proceedings, a Hindu male can admit or deny the first or second marriage 
depending on his whim and fancy. This puts the woman, who is denied the status, in a 
vulnerable position. Compulsory registration would check fraudulent marriages, apart 
from non-age and bigamous marriages. This would also establish paternity of children. 
As observed by the court, "if there is certificate of registration of marriage between his 
[child's] mother and father which though may not validate marriage otherwise void, will 
at least bear testimony to identify his biological parents". 57 In a judgment by the 
Supreme Court in Seema v Ashwani Kumar, 58 - the court has issued directions that the 
marriages of all persons who are citizens of India belonging to various religions, should 
be made compulsorily registrable in their respective states where the marriage is 
solemnised. If the marriage is registered, the dispute concerning solemnisation of 
marriage is avoided; it protects the women's rights relating to marriage to a greater 
extent; it has great evidentiary value in the matters of custody of children, rights of 
children, and the age of parties to the marriage. The Supreme Court has directed the 
states and Central Government to take concrete steps in this direction. While the 
Special Marriage Act, 1954, provides for registration of marriages, section 16 thereof, 
which refers to procedure for registration does not require publication of the factum of 
marriage in a newspaper for the purpose of registration. 59 Under section 15 of this Act 
parties are required to have completed the age of 21 at the time of registration of the 
marriage. The Registrar cannot refuse to register a marriage on the ground that the 
marriage of the parties was solemnised when one of the parties was below the age of 
21. If the parties are 21, the Registrar has to register it. 

53. However, various states have made amendments to the Act and laid down rules for 
registration of marriages. 
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CHAPTER 7 MARRIAGE 


1.5 Void, Voidable, Irregular Marriage 


A marriage, which is not valid, may be void or voidable. A void marriage is one which 
has no legal status. The courts regard such marriage as never having taken place and 
no rights and obligations ensue. It is void ab initio, i.e., right from its inception. Hence 
the parties are at liberty to contract another marriage without seeking a decree of 
nullity of the first so-called marriage. A voidable marriage on the other hand, is a 
marriage which is binding and valid, and continues to subsist for all purposes until a 
decree is passed by the court annulling the same. Thus, so long as such decree is not 
obtained, the parties enjoy all the rights and obligations which go with the status of 
marriage. A remarriage by any of the parties without a decree of nullity is illegal as it 
would amount to bigamy. 

1.5.1 Distinction between Void and Voidable Marriage 


The distinction between a void and voidable marriage, in a nutshell, is: 

(i) A void marriage has no legal status right from the beginning, whereas a voidable 
marriage has all the rights and obligations of matrimony until it is annulled by 
court. 

(ii) A void marriage may be declared a nullity at the instance of either party, 
whereas, in a voidable marriage, the court can pass a decree of annulment at 
the instances of the aggrieved party. 

7.5.7.7 Locus Standi 


The relief of annulment of marriage can be sought only by "either party to the marriage, 
against the other". Thus, none other than a party to the marriage can challenge the 
marriage and seek relief. Hence previous wife or husband of second bigamous 
marriage not being party to the second marriage, has no locus standi to file a petition 
for annulment of the marriage. 61 In Ajay Chandrakar v Ushabai , 62 a husband entered 
into a second marriage and the first wife filed a petition for annulment under section 11 
of the Hindu Marriage Act. Dismissing the same the court held that the relief under this 
section is available only to a person who is a party to such marriage and the first wife, 
not being a party, cannot do so. Her remedy lies by way of suit for declaration under 
section 34 of the Specific Relief Act, 1963. Likewise, in Prashant Kumar Verma v 
Babita 63 - petitioner who was not party to second marriage was held not to have any 
locus standi to get the second marriage declared as void. 

61. Ram Prasad v State of UP, AIR 1961 All 334. 

62. Ajay Chandrakar v Ushabai, (2000) AIHC 1292 (MP): LNIND 1999 MP 395. 

63. Prashant Kumar Verma v Babita, 2018 (190) ALC 505 Patna. 
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1.6 Statutory Position Regarding Void, Voidable and Irregular Marriage 


The position regarding void, voidable and irregular marriage under the different 
personal laws is as follows: 

1.6.1 Hindu Law 


A marriage solemnised in contravention of the following conditions is void under the 
Hindu Marriage Act, 1955, 64 when: 

(i) either party has a spouse living at the time of marriage; 

(ii) parties are within the degrees of prohibited relationship, unless custom or usage 
governing them permits such marriage; 

(iii) the parties are sapindas of each other, unless custom or usage permits such 
marriage. 

A marriage is voidable under the Hindu Marriage Act, 1955 under the following 
conditions, 65 - viz: 

(i) the marriage has not been consummated owing to the impotence of the 
respondent; or 

(ii) any of the parties is incapable of giving a valid consent because of 
unsoundness of mind, or though capable of giving consent, has been suffering 
from mental disorder to such an extent as to be unfit for marriage and 
procreation of children, or has been subject to recurrent attacks of insanity; 

(iii) the consent to the marriage has been obtained by force or fraud; 

(iv) the respondent was pregnant at the time of marriage by some person other than 
the petitioner. 

1.6.2 Special Marriage Act, 1954 


Under the Special Marriage Act, 1954, a marriage is null and void under section 4 read 
with section 24, if: 

(i) it is in violation of the minimum age requirement, which is 21 years for a boy and 
18 years for a girl; 

(ii) there is another spouse living; 

(iii) the parties are within prohibited degrees of relationship, unless custom or 
usage permits such marriage; 

(iv) any of the parties is incapable of giving valid consent due to unsoundness of 
mind, or though capable of giving consent, is suffering from mental disorder of 
such kind as to be unfit for marriage or procreation of children, or has been 
subject to recurrent attacks of insanity; 

(v) the respondent was impotent at the time of marriage and at the time of filing of 
the suit. 





A marriage under the Special Marriage Act, 1954 is voidable if the same has not been 
consummated owing to wilful refusal of the respondent, or the respondent was 
pregnant by some person other than the petitioner, or the consent of either party to the 
marriage was obtained by coercion or fraud. 66 

1.6.3 Parsi law 


The Parsi Marriage and Divorce Act, 1936, 67 lays down that a second marriage without 
divorce in case of an earlier marriage is void. 

A marriage where consummation of the marriage is impossible from natural causes, 
may, at the instance of either party to the marriage, be declared null and void. 68 - 

1.6.4 Christian Law 


Under the Indian Divorce Act, 1869, 69 - a marriage may be declared null and void on the 
following grounds, viz: 

(i) the respondent was impotent at the time of marriage and at the time of 
institution of the suit; 

(ii) the parties are within prohibited degree of consanguinity or affinity; 

(iii) either party was a lunatic or idiot at the time of marriage; 

(iv) the former husband or wife of either party was living at the time of the marriage 
and the earlier marriage was subsisting. 

1.6.5 Muslim Law 


Under the Muslim law, a marriage, which is not sahih, i.e., valid, may be either, batil, i.e., 
void, or fasid, i.e., irregular. 70 

7.6.5.7 Batil 


Such marriage being void, does not create any rights or obligations, and the children 
born of such union are illegitimate. A marriage will be void if it is with a mooharin, i.e., 
prohibited by reasons of: (a) consanguinity, (b) affinity or (c) fosterage. A marriage with 
the wife of another man or remarriage with a divorced wife when the legal bar still 
exists, is also void. 

Such marriage being void, there are no rights and obligations between the parties. A 
wife has no right to dower unless there has been consummation, in which case she is 
entitled to customary dower. Besides, if one of the parties dies, the other is not entitled 
to inherit from the deceased. 

7.6.5.2 Fasid 


Such marriage is irregular because of the lack of some formality, or the existence of 
some impediment which can be rectified. Since the irregularity is capable of being 
removed, the marriage is not unlawful in itself. Marriage in the following circumstances 
is fasid, viz, a marriage that is: 


(i) without witnesses; 







(ii) with a fifth wife by a person having four wives; 

(iii) with a woman undergoing iddat ; 

(iv) prohibited by reason of difference of religion; 

(v) with a woman so related to the wife, that if one of them had been a male, they 
could not have lawfully intermarried. 

In the above situations, the prohibition against such marriages is temporary or relative 
or accidental, and can be thus rectified: 

(i) by subsequent acknowledgement before witnesses; 

(ii) by divorcing one of the four wives; 

(iii) by expiration of the iddat period; 

(iv) by the woman becoming a convert to Islam, Christianity or Jewish religion, or 
the husband adopting Islam; 

(v) by the man divorcing the wife who constitutes the obstacle. 

In Chand Patel v Bismillah Begum, 7 the issue was whether a person professing Muslim 
faith who contracts second marriage with wife's sister during the subsistence of the 
earlier marriage is obliged to pay maintenance to such woman under the provisions of 
section 125 of the CrPC. The court held that such a marriage was not void but only 
irregular; if it is a temporarily prohibited marriage and could always become lawful by 
death of first wife or by husband divorcing the first wife. "Since a marriage which is 
temporarily prohibited may be rendered lawful once the prohibition is removed, such a 
marriage is in our view irregular ( fasid) and not void ( batil )", the court observed. 72 A 
Marriage between a Muslim man and an idolater or fire worshipper is neither a valid 
(Sahih) nor a void (batil) marriage, but is merely an irregular marriage (fasid). Any child 
born out of such wedlock is entitled to claim a share in his father's property. 3 

An irregular marriage may be terminated by either party, either before or after 
consummation. It has no legal affect before consummation. If, however, 
consummation has taken place, then: 

(i) the wife is entitled to dower, prompt or specified, whichever is less; 

(ii) she is bound to observe iddat, the duration of which, in case of both divorce and 
death, is three courses; 

(iii) children born of the marriage are legitimate. 

It is significant to note that an irregular marriage, even if consummated, does not 
create mutual rights of inheritance between the parties. 74 - 

64. Hindu Marriage Act, 1955, section 11 read with section 5. 

65. Hindu Marriage Act, 1955, section 12. 

66. Special Marriage Act, 1954, section 25. 

67. Parsi Marriage and Divorce Act, 1936, section 4. 

68. Ibid, section 30. 

69. Indian Divorce Act, 1869, sections 18 and 19. 

70. The Shia law does not recognise the distinction between irregular and void marriage. A 
marriage is either valid or void. A marriage which is irregular under the Sunni law is void under 


the Shia law. 

71. Chand Patel v Bismillah Begum, AIR 2008 SC 1915 : (2009) 4 SCC 774. 

72. Ibid at 1921. 

73. Md Salim v Shamsuddin, decided by Hon'ble Supreme Court of India on 22 January 2019. 

74. Mulla, Principles of Mahomedan Law, 1972, pp 261-63, paras 264(3) and 267. 
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1.7 Minimum Age for Marriage 


A minimum age for marriage is prescribed under the Hindu law, Parsi law, Christian law 
as also under the Special Marriage Act, 1954. While a marriage, with a partner below 
the prescribed age is void under section 24 read with section 4(c) of the Special 

Marriage Act, 1954, and invalid under section 3(c) of the Parsi Marriage and Divorce 
Act, 1936, such marriage under the Hindu Marriage Act, 1955 is neither void nor 
voidable. It is only punishable under section 18 of the Act and under the Prohibition of 
Child Marriage Act, 2006 (6 of 2007). This Act is applicable to all irrespective of the 
personal laws. In the context of the status of non-age marriage, a reference may be 
made of a few cases under Hindu law. In P Venkataramana v State, 75 the issue was 
whether a Hindu marriage governed by the provisions of the Hindu Marriage Act, 1955, 
where the parties to the marriage or either of them are below the prescribed ages set 
out in clause (iii) of section 5 is void ab initio. A wife filed a complaint against the 
husband and ten others, alleging that the husband had committed an offence under 
section 494 of the Indian Penal Code, 1860 (viz, bigamy) by marrying another girl. The 
husband's defence was that his marriage with the complainant was void since he was 
13 years and she was only 9 years old at the time of their marriage. This marriage 
being void, no offence was committed by his marrying another girl again, the husband 
argued. The Trial Court held the first marriage as legal and hence convicted the 
husband. The convictions were confirmed in appeal, though with slight modification. 
Revision was filed against conviction. Ultimately, in view of the significance of the issue 
involved, the matter was referred to the Full Bench. After a detailed analysis of the 
statutory provisions and case law, the court came to the conclusion that such marriage 
is not void. Had the law makers intended that, they would not have given to a wife a 
right to repudiate her marriage solemnised before the attainment of the age of 15 
years. This indicates that the violation of clause (iii) of section 5 of the Hindu Marriage 
Act, 1955 would not render the marriage either void or voidable. Also, if violation of 
each of the clauses in section 5 were to have the effect of rendering a marriage void, 
the law makers would not have made different provisions for violation of different 
clauses. Neither under section 11 nor under section 12 of the Hindu Marriage Act, 1955 
there is any mention of a marriage in contravention of section 5(iii). 

In V Mallikarjunaiah vHC Gowramma, 75 - a husband sought declaration that his marriage 
was void since he had not completed the age of 21 at the time of marriage- that he 
was 20 years, one month and 12 days old. The issue whether such marriage was valid, 
void or voidable was discussed at great length. The trial judge dismissed the husband's 
petition on the ground that there was no cause of action. Hence, the husband filed an 
appeal. His argument was that section 11 (void marriage) should be read with section 
5 and any marriage in breach of conditions laid down in section 5 should be declared 
as null and void. It was further contended that the law should not be so interpreted so 
as to defeat its provisions. On the other hand, for the wife it was argued that the 
legislature specifically excluded section 5(iii) from the purview of section 11 (void 
marriage), section 12 (voidable marriage) and section 13 (divorce), and this exclusion 
was neither accidental nor by oversight, but deliberate. After detailed arguments, the 
court came to the conclusion that the law does seek to discourage marriage of under¬ 
age boys and girls, but not to the extent of making them void or voidable. The socio¬ 
cultural conditions of the society and the consequences of invalidating such marriages 
on the girls specially were highlighted. The court observed: 77 


Having regard to the strata in which such marriages were likely to take place, the legislature 
was cautious of the fact that such provision should not have the result of rendering a large 



number of girls or young women virtually unmarried or destitute. The only security that a girl 
or woman in such a situation is entitled to is within the framework of the marriage and if the 
marriage can be loosely undone or if it is not recognised by the law, it would result is 
disastrous social consequences which is the only reason why this section was specifically 
excluded from sections 11 and 12 of the Act. 

The court, however, suggested that in order to discourage such marriages, there is a 
need to provide for harsher penalties, particularly for those responsible for this. 

In Gajar Narain Bhura v Kanbi Kunverbai Parbat , 78 - where a husband sought to defeat a 
wife's claim for maintenance on the ground that the marriage being in contravention of 
the minimum age requirement; was void, the court held that child marriage by itself is 
not invalid nor a nullity, unless there has been fraud or force, in which case provisions 
of section 12(1)(c) of the Hindu Marriage Act, 1955 would be attracted. 

A judgment of the Delhi High Court viz, Ravi Kumar v State, 79 - on non-age marriage, 
evoked mixed response and debate on the issue of validity of marriages solemnised in 
contravention of section 5(iii) of the Hindu Marriage Act, 1955. Two girls, both about 16 
years (below 18) married boys of their liking. The families of both filed criminal cases 
of kidnapping and enticement against the boys, and criminal proceedings against them 
commenced. The girls, one of whom was in the family way, refused to go to their 
parents so they were sent to the Nari Niketan, much against their wishes. They filed 
applications for quashing the criminal cases filed against their husbands and for 
allowing them (the girls) to join their husbands. 

The two significant issues in the present context were: (i) whether on account of the 
minority of the spouse, the marriage entered into is illegal and void ab-initio ; and (ii) 
whether young girls, who get married and have reached the age of discretion but not 
attained majority can be sent in protective custody to a remand home against their 
will? 

The court referred to, inter alia, Seema Devi alias Simran Kaur v State of Himachal 
Pradesh 80 where the petitioner girl aged 15 married the accused of her own accord. 
Criminal cases of kidnapping, etc, were registered against the accused. The additional 
chief judicial magistrate remanded the girl to protective custody in view of her minority 
and his nurturing doubts on the validity of the marriage. The High Court held that the 
marriage in contravention of the prescribed age was neither void nor voidable. These 
contraventions did not fall within the scope of section 11 or section 12 of the Hindu 
Marriage Act, 1955 (i.e. void and voidable marriage, respectively). It held that such a 
marriage would only be in contravention of section 18 of the Hindu Marriage Act, 1955 
which provides punishment. The observations of the additional chief judicial 
magistrate that the marriage was not a legal marriage, was held to be unwarranted and 
unsustainable. 

Likewise, Gindan v Barelal , 81 was relied upon, wherein it was held that a marriage 
solemnised in contravention of the age mentioned in section 5(iii), Hindu Marriage 

Act, 1955, was only punishable under section 18 of the Act and would remain valid, 
enforceable and recognisable in courts of law. 

In view of all this, the Delhi High Court, in Ravi Kumar's case 82 held that the marriage 
was neither void nor illegal on account of the spouse being less than 18 years of age 
but being over 15 years of age. The minor girls, in these circumstances, could not be 
directed to be detained in a remand home against her wishes, the court ruled. The 
criminal cases against the husbands were quashed and the girls were free to join their 
husbands. This judgment was perceived in certain quarters as "reducing the age of 
marriage", "reducing age of consent" and "declining to nullify marriages of minors". The 
Delhi High Court, in Manish Singh v State Govt of NCT , 83 hastened to clarify that they 


never did nor could have reduced statutory age of marriage. Neither was there a prayer, 
nor such marriages could have been nullified in view of existing factual and legal 
position. Reference to "age of discretion", the court clarified, was in the context of girls 
having left on their own without inducement or enticement for the purpose of the 
charge of kidnapping and not to suggest any approval of the errant conduct. The court 
observed: 84 - 

What we judges are ordained to do, is to interpret the law as it stands, and that is precisely 
what we have done. We have added the above clarification since erroneous or misreporting 
of judicial pronouncements on vital issues affecting large sections of the population may 
erode public confidence in judiciary, essential for the very preservation of rule of law. 

It is pertinent also to note that the applicability of the Delhi High Court order in Ravi 
Kumar's 85 - case was stayed by the Supreme Court in National Commission for 
Women v Government of NCT without however, disturbing the relief granted to the 
petitioners by the Delhi High Court order. 

In Makemaiia Sailoo v Suptd of Police Naigonda 8, the court held that even though there 
is a prohibition of child marriage under the Act, such marriage is neither void nor illegal 
and the husband is entitled to the wife's custody as her natural guardian. Similar view 
was taken in Kokkuia Suresh v State ofAP 88 on a writ petition by a husband challenging 
the order of a magistrate whereby his minor bride was ordered to be sent to a State 
Home. The High Court held that such marriage being neither void nor voidable but valid, 
the husband was her legal guardian as per the law and hence entitled to her physical 
custody. In T Siva Kumar v inspector of Town Police Station, 89 it was held that even 
though a marriage contracted by a person with a female of less than 18 years is 
voidable and subsists until it is annulled by the Court, the same though not invalid is 
not a "valid marriage" "stricto sensu" and the male does not have all the rights which 
would otherwise emanate from a marriage which is valid "stricto sensu”. His rights will 
be limited; for example, he shall not be the natural guardian of the female; 90 he shall 
not be entitled for the custody of the minor bride even if she expresses her desire to go 
to his custody. However, as a person interested in the welfare of the minor girl, he may 
apply to the Court to set her at liberty if she is illegally detained by anybody. 

Reference may be made of a very recent judgment of the apex court, in this context. In 
Nand Kumar v State of Kerala 91 the court held that even if the parties are not 
competent to enter into marriage because of their age, they have a right to live together 
outside wedlock. In this case the boy was less than 21 and the girl was 19. The father 
of the girl filed a Habeas Corpus petition alleging that his daughter was missing and 
was in illegal custody of the appellant, the boy. The High Court held that the girl was 
not of marriageable age, not lawfully wedded wife of the appellant and there was no 
evidence to show valid marriage; hence the father's writ petition entrusting custody of 
the girl to him, was allowed. Hence the present appeal. The apex court held that both 
the parties were major and even if they were not competent to enter into a wedlock, 
they have a right to live together outside wedlock. In any case such marriage is not 
void, the court observed. It was also pointed out that live-in-relationship is now 
recognised by the legislature itself which has found its place under the provisions of 
the Protection of Women from Domestic Violence Act, 2005. Great emphasis was given 
on personal liberty and fundamental rights. Quoting from Shafm Johan vAsokan KM, 92 
it observed. 

Pivotal purpose of said writ (Habeas Corpus) is to see that no one is deprived of 
his/her liberty without sanction of law. It is the primary duty of the state to see that the 
said right is not sullied in any manner whatsoever and its sanctity is not affected by any 
kind of subterfuge. 

With reference to the case on point, ( Nand Kumar ) the court said, attaining the age of 
majority in an individual's life has its own significance she/he is entitled to make 


her/his choice. The courts cannot as long as the choice remains, assume the role of 
parens patriae. The daughter is entitled to enjoy her freedom as the law permits and the 
court should not assume the role of a super guardian being moved by any kind of 
sentiment of the mother or the egotism of the father. We say so without any 
reservation. 

The appeal was consequently allowed and the girl was held to have the freedom to 
choose as to with whom she wants to live. Thus even without a technical tag of 
marriage, parties who have attained majority, though not legal age for marriage, have 
liberty to live together which has been endorsed by the PWDVA too. 

It is pertinent to point out here that the Prohibition of Child Marriage Act, 2006, vide 
section 3, provides that a child marriage shall be voidable at the option of the 
contracting party who was a child at the time of marriage. Thus, the option of 
repudiating such marriage which hitherto was given only to a wife (section 13(2)(iv)) 
now extends to the husband as well. Marriage of a minor is void under section 12 of 
this Act if deceit or forceful means are used or if a minor is sold for the purpose of 
marriage. 
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DIVORCE, JUDICIAL SEPARATION, RESTITUTION OF CONJUGAL 
RIGHTS 

Nobody has a vested right to married-hood nor does anyone have a vested right to 
divorce. However, there could be situations where expediency and justice demands 
judicial intervention for matrimonial relief. This section discusses the statutory 
provisions for divorce, judicial separation and restitution of conjugal rights under the 
different personal laws and significant cases thereunder. 



CHAPTER 2 MATRIMONIAL RELIEFS 


(A) Divorce 

2.1 Introduction 


"Divorce is the golden key to the legal cage of marriage". The term "divorce" comes 
from the Latin word divortium which means to turn aside; to separate. It is the legal 
cessation of a matrimonial bond. 

Prior to the enactment of the Hindu Marriage Act in 1955, the courts, according to 
Derrett "generally regarded themselves as hamstrung in matters of marriage and 
divorce ... Times have changed ... and we find the judges protesting that these are not 
the days of Manu and other Rishis and that what the latter had to say does not obtain 
as law to-day." 

The same scholar also remarks in his other study. 2 

Divorce was introduced into Hindu Law for the protection of helpless women when they 
were ill-treated. It was never Parliament's intention to give husbands matrimonial variety at 
their option so long as they could retain a pleader. 

1. J Duncan M Derrett, The Death of a Marriage Law: Epitaph for the Rishis, (1978) at 89-91. 

2. J Duncan M Derrett, A Critique of Modern Hindu Law, (1970) at 329 referring to importance 
of reconciliation proceedings in matrimonial cases. 



CHAPTER 2 MATRIMONIAL RELIEFS 


(A) Divorce 

2.2 Theories of Divorce 


Marriage under the Hindu law was considered to be a sacrament and more or less 
indissoluble, exceptions apart, under customary law. However, over a period of time, we 
have moved from the concept of indissolubility of marriage to a fault-based divorce, to 
practically divorce on demand. The Hindu Marriage Act, 1955 revolutionised the entire 
concept of divorce and provided for several grounds for divorce. These were fault- 
based grounds where an aggrieved party could seek relief of divorce from the opposite 
guilty party. The grounds were, adultery, cruelty, desertion, conversion, renunciation, 
unsoundness of mind, leprosy and presumption of death. Fault-based litigation, 
however, is time consuming, expensive and leading to lot of mud-slinging thereby 
embittering the relationship further and thwarting prospects of amicable settlement of 
ancillary issues like maintenance, custody of children and division of matrimonial 
assets. In 1976, the ground for divorce by mutual consent was added in the Hindu 
Marriage Act (section 13-B). Prior to 1976, the only Indian statute which provided for 
divorce by mutual consent was the Special Marriage Act, 1954, section 28. While this 
provision did come to the rescue of parties whose marriage was not working and they 
amicably decided to end the relationship, it did not help in a situation where a 
recalcitrant spouse, though aware of the miserable plight of the relationship, withholds 
consent out of vindictiveness, or social/economic compulsions. Realising the ill effects 
of such alliance on the parties, the children and the society at large, courts started 
taking note of non-workability of an utterly broken relationship and granting relief to the 
parties, ostensibly on a prescribed ground but in reality on ground of breakdown of the 
marriage. In fact some of the grounds already had an element of breakdown in them ie 
that the other party had not been heard of as being alive for seven years or above had 
no fault element. Further, in 1964, non-resumption of cohabitation after a decree of 
judicial separation or restitution became a ground available for divorce to both the 
decree holder and the judgment-debtor. Prior to 1964, one of the parties could simply 
obtain a decree of judicial separation or restitution and sleep over it - neither resume 
cohabitation, nor agree to divorce thereby keeping the marriage in a state of limbo. 
Under the amended provision, however, the decree holder of an earlier judicial 
separation or restitution cannot block the way of the other party as the other party can 
also seek a divorce on the ground of uncomplied restitution decree/non-resumption of 
cohabitation after a judicial separation. The clause has been further liberalised in 1976 
by reducing the period of time lapse after the initial decrees from two years to on year. 
All in all, the grounds in section 13(1 A)(i) and (ii) of the Act are, in essence a 
recognition and endorsement of the principle that a marriage which is not workable, 
should be allowed to be dissolved. Despite these amendments, getting out of a failed 
and agonising relationship was not a very easy thing. The process was still adversarial; 
allegations and counter-allegations were involved and it was time consuming and 
expensive too. In 1978, the Law commission of India strongly recommended the 
introduction of breakdown of marriage as a ground for divorce (71 st Report, 1978); 
separate living of the parties for three years or above with no prospects of 
reconciliation would be indicative enough of a broken marriage. The Report suggested 
several safeguards against unbridled and hasty divorces as also provisions protecting 
the sights and interests of wives and children. In 1981, a Bill was introduced providing 
for irretrievable breakdown of the marriage as one of the grounds for a divorce but it 
did not get through due to opposition from some women's groups who feared 
exploitation of wives. Some efforts were made again in 2009, vide the Law 
Commission's 217 th Report. The Supreme Court also made recommendations in their 



direction in various judgements pursuant to which the Marriage Laws (Amendment) 
Bill, 2010 and then Marriage Laws (Amendment) Bill, 2013 were introduced. These have 
not seen the light of the day yet and the statutory position as it stands today is that 
breakdown of the marriage per se is not a ground for divorce. In reality, however, 
irretrievable breakdown of marriage has already sneaked into our divorce laws and 
Article 142 of the Constitution is a big endorser in providing relief to parties whose 
marriage has irretrievably broken though courts still, often, seek justification for the 
divorce under the guise of a statutorily recognised ground. 

Family Law Lectures 29 

It is, however, common knowledge that the number of divorce cases is rising and there 
is a common perception that the law is responsible for it. Even the Supreme Court has 
remarked that the Hindu Marriage Act, 1955 is breaking more homes than uniting them. 
Expressing concern over the huge number of divorces, the Court lamented that nowa¬ 
days divorce petitions were being prepared even before the nuptial knot has been tied. 
"When a marriage takes place, the respective spouses keep a divorce petition ready, 
anticipating breakdown", remarked Justices ARIJIT PASAYAT and GS SINGHVI, hearing 
a case where a couple was fighting for the custody of their eleven years old son. 

It cannot, however, be denied that divorce is not a panacea for all matrimonial problems 
and should be resorted to only as an emergency exit from an unbearable situation as a 
lesser necessary evil. 

It is significant to note that there can be no divorce de hors grounds/provisions under 
the Act; 4 and also the ground/grounds for divorce have to be established before a 
decree can be granted; this is so even in case of ex parte proceedings under section 13 
of The Hindu Marriage Act; 5 nor can there be a divorce for consideration. 6 A marriage 
performed under Hindu law can be dissolved only as per the provisions of the Hindu 
Marriage Act. A wife who sought divorce as she wanted to show her status as "single" 
on her passport to enable her to go abroad and live with her son, was denied relief as 
the Act does not provide for any such ground for divorce. 7 

After a decree of divorce, the whole basis for claiming any rights, by one against the 
other, collapses. Thus, where a divorced woman sought admission to MBBS course in 
the special category of "deserted women", a Division Bench of the Madras High Court 
held that the subsistence of marital relationship was a sine qua non for sustaining the 
plea of desertion and a divorced woman could not come within the special category of 
"deserted women" so as to stake a claim for an MBBS seat. 8 

In the context of divorce it may be mentioned that as a measure of expediency and 
compassion, the court may also suspend or put a stay on a divorce decree. Thus, for 
example, in Chanderkala Trivedi v SP Trivedi 9 even where a decree of divorce was 
upheld by the Supreme Court on appeal, the same was suspended till the husband 
made financial arrangements for the wife to her satisfaction. In another instance, a 
divorce decree granted by a civil court in favour of a 90 years old husband against his 
70 years old wife was stayed by the Delhi High Court on humanitarian ground. The wife 
was a cancer patient entitled to Central Government Health Services (CGHS) through 
her husband's cover. The medicines were expensive and the wife appealed to the court 
to direct her husband to provide her the medicines either through the CGHS or from the 
open market. The court stayed the divorce and asked the husband to make requisite 
arrangements. 10 

All the personal laws in India provide for divorce under certain conditions and grounds. 
Though there are different statutes governing people belonging to different religions, 
the grounds for divorce are more or less the same, with minor variations. Muslim Law, 
however, is different. 


Divorce provisions and grounds under the different laws are as follows: 

2.2.1 Hindu Law 


Section 13 of the Hindu Marriage Act, 1955, which provides for divorce, is as follows: 

[s 13] Divorce.— 


(1) Any marriage solemnized, whether before or after the commencement of this Act, 
may on a petition presented by either the husband or the wife, be dissolved by a decree 
of divorce on the ground that the other party— 

11 [(i) has, after the solemnization of the marriage, had voluntary sexual intercourse 
with any person other than his or her spouse; or 

(ia) has, after the solemnization of the marriage, treated the petitioner with cruelty; 
or 

(ib) has deserted the petitioner for a continuous period of not less than two years 
immediately preceding the presentation of the petition; or] 

(ii) has ceased to be a Hindu by conversion to another religion; or 

12 [(iii) has been incurably of unsound mind, or has been suffering continuously or 
intermittently from mental disorder of such a kind and to such an extent that 
the petitioner cannot reasonably be expected to live with the respondent. 

Explanation .—In this clause,— 

(a) the expression 'mental disorder' means mental illness, arrested or incomplete 
development of mind, psychopathic disorder or any other disorder or disability 
of mind and includes schizophrenia; 

(b) the expression 'psychopathic disorder' means a persistent disorder or disability 
of mind (whether or not including sub-normality of intelligence) which results in 
abnormally aggressive or seriously irresponsible conduct on the part of the 
other party, and whether or not it requires or is susceptible to medical treatment; 
or] 

(iv) has 13 [* * *] been suffering from a virulent and incurable form of leprosy; or 

(v) has 9 [* * *] been suffering from venereal disease in a communicable form; or 

(vi) has renounced the world by entering any religious order; or 

(vii) has not been heard of as being alive for a period of seven years or more by 
those persons who would naturally have heard of it, had that party been alive; 
14. |* * *] 

15, [Explanation.— In this sub-section, the expression 'desertion' means the desertion of 
the petitioner by the other party to the marriage without reasonable cause and without 
the consent or against the wish of such party, and includes the wilful neglect of the 
petitioner by the other party to the marriage, and its grammatical variations and 
cognate expressions shall be construed accordingly]. 


16 [* * *] 




17 [(1 A) Either party to a marriage whether solemnized before or after the 
commencement of this Act, may also present a petition for the dissolution of the 
marriage by a decree of divorce on the ground— 

(i) that there has been no resumption of cohabitation as between the parties to the 
marriage for a period of 18 [one year] or upwards after the passing of a decree 
for judicial separation in a proceeding to which they were parties; or 

(ii) that there has been no restitution of conjugal rights as between the parties to 
the marriage for a period of 14 [one year] or upwards after the passing of a 
decree for restitution of conjugal rights in a proceeding to which they were 
parties]. 

(2) A wife may also present a petition for the dissolution of her marriage by a decree of 
divorce on the ground,— 

(i) in the case of any marriage solemnized before the commencement of this Act, 
that the husband had married again before such commencement or that any 
other wife of the husband married before such commencement was alive at the 
time of the solemnization of the marriage of the petitioner. 

Provided that in either case the other wife is alive at the time of the presentation 
of the petition, or 

(ii) that the husband has, since the solemnization of the marriage, been guilty of 
rape, sodomy or 19 [bestiality; or] 

20 [(iii) that in a suit under section 18 of the Hindu Adoptions and Maintenance Act, 
1956 (78 of 1956), or in a proceeding under section 125 of the Code of 
Criminal Procedure Code, 1973 (2 of 1974) [(or under the corresponding 
section 488 of the Code of Criminal Procedure, 1898) (5 of 1898)], a decree 
or order, as the case may be, has been passed against the husband awarding 
maintenance to the wife notwithstanding that she was living apart and that 
since the passing of such decree or order, cohabitation between the parties 
has not been resumed for one year or upwards; 

(iv) that her marriage (whether consummated or not) was solemnized before she 
attained the age of fifteen years and she has repudiated the marriage after 
attaining that age but before the age of eighteen years. 

Explanation— This clause applies whether the marriage was solemnized before or after 
the commencement 1 of the Marriage Laws (Amendment) Act, 1976 (68 of 1976)]. 

It is significant to note that after the coming into force of this Act, a marriage can be 
dissolved only under the provisions of the Act or, exceptionally, under custom 
permitting divorce. No marriage can be dissolved by "an arrangement to live 
separately". 

A marriage in law can be dissolved only by a method recognised in law and not 
otherwise. 22 - 

It may be pointed out here that there can be no divorce for consideration even if the 
parties agree to it. Thus where there were no grounds for divorce under section 13 nor 
was there a petition for divorce by mutual consent under section 13-B, the Orissa High 
Court order dissolving a marriage on the husband paying Rs 10 lakhs to the wife and 
the wife consenting to it, was set aside in appeal by the Supreme Court. The court 
observed: 


No court can assume jurisdiction to dissolve a Hindu marriage simply on the basis of the 
consent of the parties de hors the grounds enumerated under section 13 of the Act, unless 
of course the consenting parties proceed under section 13-B of the Act. 23 

In Hema Jha v Rajiv Ranjan , 24 however, there was a joint compromise petition for 
divorce with parties agreeing to certain terms and conditions without any reference to 
section 13-B or to divorce by mutual consent and the marriage was dissolved. 

Dissolution of marriage through panchayat as per custom prevailing in that area and in 
that community cannot be a ground for granting a divorce decree under section 13 of 
the Act. 25 - 

Settlement deed between the deceased and her husband cannot be accepted as a 
decree of divorce between them hence there cannot be any (second) valid marriage 
between the petitioner and the deceased. This was a husband's application for 
compassionate appointment under the Dying in Harness Rules of a Department where 
his deceased wife was working. His claim was that he was the second husband of his 
deceased wife having married her after a separation deed between her and the first 
husband. The court held that the separation deed did not amount to divorce from her 
first husband and hence the marriage was subsisting and the second alleged marriage 
was no marriage to entitle him to the status of her husband and consequent 
compassionate appointment. 26 - 

2.2.2 Special Marriage Act 


The divorce provision under the Special Marriage Act, 1954, is contained in section 27, 
which is as follows: 

[s 27] Divorce.— 


27 [(1) subject to the provisions of this Act and to the rules made thereunder, a petition 
for divorce may be presented to the district court either by the husband or the wife on 
the ground that the respondent— 

28 [(a) has, after the solemnization of the marriage, had voluntary sexual intercourse 
with any person other than his or her spouse; or 

(b) has deserted the petitioner for a continuous period of not less than two years 
immediately preceding the presentation of the petition; or] 

(c) is undergoing a sentence of imprisonment for seven years or more for an 
offence as defined in the Indian Penal Code (45 of 1860); 

29. * *] 

(d) has since the solemnization of the marriage treated the petitioner with cruelty; 
or 

30 [(e) has been incurably of unsound mind, or has been suffering continuously or 
intermittently from mental disorder of such a kind and to such an extent that 
the petitioner cannot reasonably be expected to live with the respondent. 

Explanation .—In this clause,— 

(a) the expression 'mental disorder' means mental illness, arrested or incomplete 
development of mind, psychopathic disorder or any other disorder or disability 
of mind and includes schizophrenia; 




(b) the expression 'psychopathic disorder 1 means a persistent disorder or disability 
of mind (whether or not including sub-normality of intelligence) which results in 
abnormally aggressive or seriously irresponsible conduct on the part of the 
respondent, and whether or not it requires or is susceptible to medical 
treatment; or 

(f) has been suffering from venereal disease in a communicable form; or] 

(g) has 31 ■[* * *] been suffering from leprosy, the disease not having been 
contracted from the petitioner; or 

(h) has not been heard of as being alive for a period of seven years or more by 
those persons who would naturally have heard of the respondent if the 
respondent had been alive 32 [* * *]; 

33 [Explanation.— In this sub-section, the expression 'desertion' means desertion of the 
petitioner by the other party to the marriage without reasonable cause and without the 
consent or against the wish of such party, and includes the wilful neglect of the 
petitioner by the other party to the marriage and its grammatical variations and 
cognate expressions shall be construed accordingly]; 

34. i( *j 

35. J* i( *j 

36 [(1-A) A wife may also present a petition for divorce to the district court on the 
ground,— 

(i) that her husband has, since the solemnization of the marriage, been guilty of 
rape, sodomy or bestiality. 

(ii) that in a suit under section 18 of the Hindu Adoptions and Maintenance Act, 
1956 (78 of 1956) or in a proceeding under section 125 of the Code of Criminal 
Procedure, 1973 (2 of 1974) (or under the corresponding section 488 of the 
Code of Criminal procedure, 1898) (5 of 1898), a decree or order, as the case 
may be, has been passed against the husband awarding maintenance to the 
wife notwithstanding that she was living apart and that since the passing of 
such decree or order, cohabitation between the parties has not been resumed 
for one year or upwards. 

37 [(2) Subject to the provisions of this Act and to the rules made thereunder, either 
party to a marriage, whether solemnized before or after the commencement of the 
Special Marriage (Amendment) Act, 1970 (29 of 1970), may present a petition for 
divorce to the district court on the ground— 

(i) that there has been no resumption of cohabitation as between the parties to the 
marriage for a period of one year or upwards after the passing of a decree for 
judicial separation in a proceeding to which they were parties; or 

(ii) that there has been no restitution of conjugal rights as between the parties to 
the marriage for a period of one year or upwards after the passing of a decree 
for restitution of conjugal rights in a proceeding to which they were parties. 

2.2.3 Parsi Law 


Under the Parsi Marriage and Divorce Act, 1936, divorce can be sought under section 
32 of the Act on the following grounds. The section states: 



[s 32] Grounds for divorce.— 


Any married person may sue for divorce on any one or more of the following grounds, 
namely— 


(a) that the marriage has not been consummated within one year after its 
solemnization owing to the wilful refusal of the defendant to consummate it; 

(b) that the defendant at the time of the marriage was of unsound mind and has 
been habitually so upto the date of the suit; 

Provided that divorce shall not be granted on this ground, unless the plaintiff: (1) 
was ignorant of the fact at the time of the marriage; and (2) has filed the suit 
within three years from the date of the marriage. 

38 [(bb) that the defendant has been incurably of unsound mind for a period of two 
years or upwards immediately preceding the filing of the suit or has been 
suffering continuously or intermittently from mental disorder of such kind 
and to such an extent that the plaintiff cannot reasonably be expected to live 
with the defendant. 

Explanation— In this clause,— 


(a) the expression 'mental disorder 1 means mental illness, arrested or incomplete 
development of mind, psychopathic disorder or any other disorder or disability 
of mind and includes schizophrenia; 

(b) the expression 'psychopathic disorder' means a persistent disorder or disability 
of mind (whether or not including sub-normality of intelligence) which results in 
abnormally aggressive or seriously irresponsible conduct on the part of the 
defendant, and whether or not it requires or is susceptible to medical treatment]; 

(c) that the defendant was at the time of marriage pregnant by some person other 
than the plaintiff; 

Provided that divorce shall not be granted on this ground unless (1) the plaintiff 
was at the time of the marriage ignorant of the fact alleged, (2) the suit has been 
filed within two years of the date of marriage, and (3) marital intercourse has not 
taken place after the plaintiff came to know of the fact; 

(d) that the defendant has since the marriage committed adultery or fornication or 
bigamy or rape or an unnatural offence: 

Provided that divorce shall not be granted on this ground if the suit has been 
filed more than two years after the plaintiff came to know of the fact; 

39 [(dd) that the defendant has since the solemnization of the marriage treated the 
plaintiff with cruelty or has behaved in such a way as to render it in the 
judgement of the court improper to compel the plaintiff to live with the 
defendant: 

Provided that in every suit for divorce on this ground it shall be in the 
discretion of the court whether it should grant a decree for divorce or for 
judicial separation only]; 

(e) that the defendant has since the marriage voluntarily caused grievous hurt to 
the plaintiff or has infected the plaintiff with venereal disease or, where the 
defendant is the husband, has compelled the wife to submit herself to 
prostitution. 



Provided that divorce shall not be granted on this ground, if the suit has been 
filed more than two years (i) after the infliction of the grievous hurt, or (ii) after 
the plaintiff came to know of the infection, or (iii) after the last act of 
compulsory prostitution; 

(f) that the defendant is undergoing a sentence of imprisonment for seven years or 
more for an offence as defined in the Indian Penal Code (45 of 1860); 

Provided that divorce shall not be granted on this ground unless the defendant 
has prior to the filing of the suit undergone at least one year's imprisonment out 
of the said period; 

(g) that the defendant has deserted the plaintiff for at least 40 [two years]; 

(h) that [* * *] an order has been passed against the defendant by a magistrate 
awarding separate maintenance to the plaintiff, and the parties have not had 
marital intercourse for 33 [one year] or more since such decree or order; 

42. 

(j) that the defendant has ceased to be a Parsi 43 [by conversion to another 
religion]. 

Provided that divorce shall not be granted on this ground if the suit has been filed 
more than two years after the plaintiff came to know of the fact. 

44 - [s 32A]—Non-resumption of cohabitation or restitution of conjugal rights 
within one year in pursuance of a decree to be ground for divorce.— 


(1) Either party to a marriage, whether solemnized before or after the commencement 
of the Parsi Marriage and Divorce (Amendment) Act, 1988, may sue for divorce also on 
the grounds— 

(i) that there has been no resumption of cohabitation as between the parties to the 
marriage for a period of one year or upwards after the passing of a decree of 
judicial separation in a proceeding to which they were parties; or 

(ii) that there has been no restitution of conjugal rights as between the parties to 
the marriage for a period of one year or upwards after the passing of a decree 
for restitution of conjugal rights in a proceeding to which they were parties. 

(2) No decree for divorce shall be granted under sub-section (1) if the plaintiff has 
failed or neglected to comply with an order for maintenance passed against him under 
section 40 of this Act or section 488 of the Code of Criminal Procedure, 1898 or 
section 125 of the Code of Criminal Procedure, 1973 (2 of 1974). 

2.2.4 Remarriage after divorce 


Parties are free to remarry after divorce provided the divorce has become final viz, that 
there is no right of appeal against the decree, or, if there is such a right of appeal the 
time for appealing has expired without an appeal having been presented or an appeal 
has been presented but has been dismissed (section 15 The Hindu Marriage Act ; 
section 57 Divorce Act, 1869, section 48 Parsi Marriage & Divorce Act) prior to 1976 
amendment the proviso to section 15, The Hindu Marriage Act, required a waiting 
period of one year from the date of divorce decree. This requirement of one year 
waiting for remarriage has been done away with now but other requirements as 
mentioned in section 15 need to be complied with. Thus, remarriage of a party when an 




appeal against the divorce decree is pending would not be lawful. In Sabita Chowdhary 
v Delali Mandal Chowdhary, 45 - the wife filed an appeal against divorce decree obtained 
by the husband. The husband remarried during pendency of appeal. The decree of 
divorce was set aside and the second marriage was held to be void. Unfortunately, the 
husband died pending appeal. In Kajal Chowdhary v Dalip Chowdhary 40 the wife filed an 
appeal against the divorce decree three days after the expiry of limitation period along 
with an application for condonation of the delay. After the wife's appeal the husband 
remarried. The wife's delay was condoned and appeal allowed. The husband's plea that 
he had remarried was dismissed and it was held that contracting marriage during 
pendency of appeal is hit by the provisions of section 15 of The Hindu Marriage Act. In 
Sabitri Senapati v Judge, Family Court, Cuttack, 47 however, the court refused to set 
aside divorce obtained by the husband, the husband had remarried after waiting for the 
appeal period to expire. The court held that setting aside of the divorce decree at this 
stage would result in substantial prejudice not only to the husband but also to the 
second wife and child. 

Though the section does not in terms apply to a case of an application for special leave 
to appeal to the Supreme Court, a party who has won in the High Court and got a 
decree for dissolution of marriage cannot, by marrying immediately after the High 
Court decree, take away from the losing party, the chance of presenting an application 
for special leave to appeal. The Supreme Court did not dismiss the appeal as having 
been infractions in a case where the husband had remarried after he got a decree of 
dissolution of marriage in the High Court. According to the Supreme Court, the decree 
holder must wait for a reasonable period and make sure whether an appeal is filed or 
special leave petition filed. 48 - The Object of the provision in section 15 is to provide 
protection to the person who has filed an appeal against the decree of dissolution of 
marriage and to ensure that the said appeal is not frustrated. The purpose of the 
section is to avert complications that would arise due to a second marriage during the 
pendency of the appeal, in case the decree of dissolution of marriage is reversed. The 
protection that is afforded by section 15 of the Act is primarily to a person who is 
contesting the decree of divorce. It is significant, however, to note that the restrictions 
provided in section 15 do not apply to a case where parties have settled and decided 
not to pursue the appeal. Thus, where during pendency of an appeal against a decree 
of dissolution of marriage there is an agreement between the parties that the appeal 
would be withdrawn and not passed and an application for withdrawal was also filed, it 
cannot be said that the applicant would have to wait till a formal order was passed on 
the withdrawal application, or otherwise his marriage pending such withdrawal 
application would be unlawful. "The restriction placed on a second marriage in section 
15 of the Act till the dismissal of an appeal would not apply to a case where parties 
have settled and decided not to pursue the appeal ", the court held. In this case, the 
marriage had already been dissolved and the appellant husband had filed an 
application for withdrawal of his appeal against the dissolution decree and had done 
nothing to contradict his intention to accept the decree of dissolution thus implying 
that there was no subsisting marriage when he remarried. The family court decree of 
divorce was neither reversed nor set aside by a superior court and was confirmed by 
the High Court. Thus there was no bar in operation at the time when the appellant 
remarried and no illegality in remarriage. 49 - In Ranjana Rani Panda v Sanjay Kumar 
Panda, 50 a husband's remarriage pending wife's appeal against a decree of divorce 
obtained by him, was held to be valid de hors any agreement/settlement between the 
parties to drop or withdraw the appeal. The factors that weighed with the court were 
long separation of 16 years, remarriage and birth of two children from the second 
marriage and appellant wife's discrimination to stay with the respondent husband. The 
court itself conceded, "in the present case when the appeal was preferred within time, 
we are of the view that the second marriage of the respondent husband was not lawful. 
We could have taken a serious note of such conduct of the respondent-husband in 
marrying for the second time but we cannot forget that 16 years have passed in the 


meantime since the date of the divorce and the respondent is blessed with two children 
through his second wife and moreover in view of the sea-change in the scenario, the 
appellant wife is not interested to stay in the company of the respondent-husband ... 
even if we set aside the impugned decree of divorce there are hardly any chances for 
both of them staying together to lead a happy conjugal life and therefore, it is a fit case 
where the decree of divorce passed by the leased family Judge should be upheld. 
Accordingly, we uphold the decree of divorce" [and the husband's remarriage legal]. 

Thus, the court took a practical view rather than technical or legal view. Had it taken a 
hyper technical view, the remarriage of the husband would have been hit by section 15 
of the Hindu Marriage Act as the court in its own statement conceded but taking a 
holistic view of the facts and circumstances of the case, the court refused to interfere 
with the lower court divorce decree and upheld the husbands remarriage as legal. It is 
also significant to note, and it is on record in the judgment that "the appellant-wife is 
not challenging the decree of divorce but claiming only permanent alimony". In the light 
of all this, nullifying the divorce decree and annulling the husband's remarriage in this 
case would have served no purpose; this should not however, give leeway, for future 
violation of the law and creating circumstance/conditions of broken marriage to obtain 
benefit. 

2.2.5 Christian Law 


The Indian Divorce Act, 1869, which has been substantially amended in 2001, 51 ■ 
provides for divorce on the following grounds. 

When a marriage is not solemnised as per Christian rites and customs, the question of 
applying the provisions of the Divorce Act for dissolving the marriage does not arise. 52 

53 [s 10] Grounds for dissolution of marriage.— 


(1) Any marriage solemnized whether before or after the commencement of the Indian 
Divorce (Amendment) Act, 2001, may, on a petition presented to the District Court 
either by the husband or the wife, be dissolved on the ground that since the 
solemnization of the marriage, the respondent— 

(i) has committed adultery; 

(ii) has ceased to be Christian by conversion to another religion; or 

(iii) has been incurably of unsound mind for a continuous period of not less than 
two years immediately preceding the presentation of the petition; or 

(iv) has, for a period of not less than two years immediately preceding the 
presentation of the petition, been suffering from a virulent and incurable form of 
leprosy; or 

(v) has, for a period of not less than two years immediately preceding the 
presentation of the petition, been suffering from venereal disease in a 
communicable form; or 

(vi) has not been heard of as being alive for a period of seven years or more by 
those persons who would naturally have heard of the respondent if the 
respondent had been alive; or 

(vii) has wilfully refused to consummate the marriage and the marriage has not 
therefore been consummated; or 

(viii) has failed to comply with a decree for restitution of conjugal rights for a period 




of two years or upwards after the passing of the decree against the 
respondent; or 

(ix) has deserted the petitioner for at least two years immediately preceding the 
presentation of the petition; or 

(x) has treated the petitioner with such cruelty as to cause a reasonable 
apprehension in the mind of the petitioner that it would be harmful or injurious 
for the petitioner to live with the respondent; 

(2) A wife may also present a petition for the dissolution of her marriage on the ground 
that the husband has, since the solemnization of the marriage, been guilty of rape, 
sodomy or bestiality. 

The provision of section 10(2) giving exclusive grounds for divorce to wife was 
challenged as being violative of the right to equality under Article 14 of the 
Constitution, in Anil Kumar v I/O/. 54 - Dismissing the petition, the court held that in view 
of a woman's general vulnerable physical and social condition, in this country specially, 
there is nothing offensive about it. 

2.2.6 Muslim Law 


The statutory grounds for divorce available to a Muslim wife are contained in the 
Dissolution of Muslim Marriages Act, 1939 (a Muslim husband does not need any 
ground as such to divorce his wife). Section 2 of this Act states: 

[s 2] Grounds for decree for dissolution of marriage.— 


A woman married under Muslim law shall be entitled to obtain a decree for the 
dissolution of her marriage on any one or more of the following grounds, namely: 

(i) that the whereabouts of the husband have not been known for a period of four 
years; 

(ii) that the husband has neglected or has failed to provide for her maintenance for 
a period of two years; 

(iii) that the husband has been sentenced to imprisonment for a period of seven 
years or upwards; 

(iv) that the husband has failed to perform, without reasonable cause, his marital 
obligations for a period of three years; 

(v) that the husband was impotent at the time of the marriage and continues to be 
so; 

(vi) that the husband has been insane for a period of two years or is suffering from 
leprosy or virulent venereal disease; 

(vii) that she, having been given in marriage by her father or other guardian before 
she attained the age of fifteen years, repudiated the marriage before attaining 
the age of eighteen years; 

Provided that the marriage has not been consummated; 

(viii) That the husband treats her with cruelty, that is to say- 

fa) habitually assaults her or makes her life miserable by cruelty of conduct 
even if such conduct does not amount to physical ill-treatment; or 




(b) associates with women of evil repute or leads an infamous life; or 

(c) attempts to force her to lead an immoral life; or 

(d) disposes of her property or prevents her exercising her legal rights over 
it; or 

(e) obstructs her in the observance of her religious profession or practice; 
or 

(f) if he has more wives than one, does not treat her equitably in 
accordance with the injunctions of the Quran; 

(ix) on any other ground which is recognised as valid for the dissolution of 
marriages under Muslim Law: 

Provided that: 


(a) no decree shall be passed on ground (iii) until the sentence has become 
final; 

(b) a decree passed on ground (i) shall not take effect for a period of six 
months from the date of such decree, and if the husband appears either 
in person or through an authorized agent within that period and satisfies 
the court that he is prepared to perform his conjugal duties, the Court 
shall set aside the said decree; and 

(c) before passing a decree on ground (v) the Court shall, on application by 
the husband, make an order requiring the husband to satisfy the Court 
within a period of one year from the date of such order that he has 
ceased to be impotent, and if the husband so satisfies the Court within 
such period, no decree shall be passed on the said ground. 55 - 

The above is the legal position on grounds statutorily provided for seeking a divorce. 

Apart from these grounds, where one party files a petition against the other, Muslim 

law provides for divorce by mutual consent as well. 56 - 
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CHAPTER 2 MATRIMONIAL RELIEFS 


(B) Judicial Separation 
2.3 Introduction 


Judicial separation is one of the matrimonial reliefs provided under the personal law 
statutes. Unlike divorce, a decree of separation does not put an end to the marriage; the 
marriage is put under suspended animation; 57 the legal relationship of the husband 
and wife subsists and the parties cannot remarry. It is not however obligatory on the 
parties to cohabit with each other but the doors for rapprochement are open. This relief 
is particularly suitable for those who regard divorce with abhorrence. Further, as aptly 
stated by Derrett, 58 -".... the real purpose of judicial separation is to enable the spouses, 
now relieved of their matrimonial duties towards each other, to reconsider their 
position, taste "single" living again ... and attempt in a less emotional and urgent 
atmosphere to piece their lives and their futures together once again. It is, frankly, the 
remedy appropriate to couples who, after a fair trial of marriage find each other's 
society unbearable.... It may be that after the chief cause of the trouble is over, e.g., 
when an elder member of the family dies or the husband has separated from his father, 
the couple can see their way to coming together again and the decree can be 
rescinded". 

It is, however, common knowledge that a large number of applications for this relief are 
filed in a hope that after the lapse of the statutory period, which is now one year, 
divorce may be obtained. It is, so to say, a half-way house to divorce. Prior to 1976, 
when desertion and cruelty were not available as grounds for divorce, this half-way 
house was of particular interest. However, since 1976, the utility of remedies like 
judicial separation and restitution of conjugal rights is much impaired and, as remarked 
by Derrett l9 - "probably all will wither away within another fifty years". 

This observation of Derrett seems to be prophetic especially in view of the Marriage 
Laws (Amendment) Bill, 2010, seeking to introduce irretrievable breakdown of the 
marriage as a ground for divorce. 

The statutory position on judicial separation under the different personal laws is as 
follows: 60 - 

2.3.1 Hindu Law 


Under section 10 of the Hindu Marriage Act, 1955: 

[s 10] Judicial Separation.— 


61 [(1) Either party to a marriage, whether solemnized before or after the 
commencement of this Act, may present a petition praying for a decree for judicial 
separation on any of the grounds specified in sub-section (1) of section 13 and in the 
case of a wife, also on any of the grounds specified in sub-section (2) thereof, as 
grounds on which a petition for divorce might have been presented]. 

(2) Where a decree for judicial separation has been passed, it shall no longer be 
obligatory for the petitioner to cohabit with the respondent, but the court may, on the 
application by petition of either party and on being satisfied of the truth of the 





statements made in such petition, rescind the decree if it considers it just and 
reasonable to do so. 

Thus, (a) the grounds for judicial separation and divorce are common; (b) the parties 
are under no obligation to cohabit after the decree and (c) the decree may be 
rescinded. 

Even though judicial separation is a milder matrimonial relief (as compared to divorce 
or annulment) the ground alleged needs to be clearly established. Thus, a husband's 
petition for judicial separation on sketchy and implausible allegations within two and a 
half months of marriage was rejected by the Family Court and so also his appeal 
against it. 

It is pertinent to note that prior to the 1976 amendment, the grounds for judicial 
separation were different from those for divorce. These were: 

(i) desertion for not less than two years; 

(ii) cruelty as to cause reasonable apprehension of harm or injury; 

(iii) virulent form of leprosy for not less than a year preceding petition; 

(iv) venereal disease in communicable form for not less than three years preceding 
petition; 

(v) unsoundness of mind for not less than two years preceding petition; 

(vi) adultery. 

Since a decree of separation does not irretrievably snap the legal tie and chances of 
rapprochement are still kept alive, the courts, with deep concern over the increasing 
number of divorce cases and its impact on the parties, the children, the family and the 
society at large, sometimes grant a decree of judicial separation instead of divorce 
sought, depending of course, on the circumstances of the case. Manisha Tyagi v 
Deepak Kumar 63 is a significant judgement of the apex court on the issue. The 
husband had sought divorce on the ground of wife's cruelty. The trial court found that 
both the parties were at fault so it refused any relief. On appeal by the husband, the 
Single Judge Bench of the Punjab and Haryana High Court adopted a middle path and 
granted a decree of judicial separation instead of divorce, in favour of the husband. 
Aggrieved by this, the wife went in Letters Patent Appeal before the DB which found 
that the marriage having been irretrievably broken, no purpose is served by the decree 
of separation and hence, even without the husband's challenging the separation decree, 
granted a divorce. Hence the wife's present appeal. The Supreme Court quashed the 
order of divorce. It held that since a decree of judicial separation passed by the Single 
Judge Bench was subsisting, the DB ought not to have granted divorce in favour of the 
husband; there were no compelling circumstances for interfering with the Single Judge 
order. Accordingly, the decree of divorce was held to be illegal and the judgment and 
order passed by the Single Judge was restored. 

A decree of separation can be rescinded as provided in sub-section (2) of section 10 of 
the Act. However, this can be done only if one of the parties takes appropriate steps, 
and to the courts' satisfaction. This power must be exercised with circumspection only 
to achieve the purpose of giving an opportunity to the party for reconciliation. Where an 
application for rescission is made by the non-decree holder and the petitioner who has 
got the decree resists it, there is a heavy burden on the applicant to prove the case for 
rescission. Thus, where subsequent to a decree for judicial separation obtained by the 
husband, the wife sought rescission on the plea that she would not misbehave in future 
and further, that if the decree is not rescinded there could be problem in the marriage 
of their daughter but there was no evidence led by the parties nor did the wife appear to 


give any undertaking, the application for rescission was dismissed. 64 - Mere assertion 
by the wife that she desires to join her husband is not enough either, to have the decree 
rescinded. 65 - 

Living separate under an agreement without a decree of judicial separation cannot be 
treated as judicial separation. 66 - Also there can be no judicial separation unless 
grounds mentioned in section 13(1) of the Hindu Marriage Act, 1955 are satisfied. 
Unlike section 13-B of the Act, there cannot be a judicial separation merely upon 
consent of the parties. 67 In M Aruna Kumari v AV Janardhan Rao, 6 ' 1 however, where a 
husband initially contested the wife's petition for judicial separation but later, in his 
written statement indicated that he had no objection to such decree and the same was 
granted, it was held by the High Court and later in appeal by the Supreme Court, that 
there was no infirmity in this. 

Further, when parties are only judicially separate neither spouse can contract another 
marriage. Thus, where a wife who had obtained a decree of separation from her first 
husband married the petitioner, the marriage was held to be void. 69 A marriage after a 
separation decree and before divorce was held to amount to bigamy in Narasimha 
Reddy v Basamma. 70 - 

While a decree of separation does not sever the legal marital bond yet, vide section 376 
of the Indian Penal Code, 1860, intercourse by a man with his wife during the 
separation is an offence under the Code. 

2.3.2 Special Marriage Act, 1954 


The position under the Special Marriage Act, 1954 is the same as under the Hindu 
Marriage Act, 1955, and the grounds for separation and divorce are in pari materia , 71 ■ 

2.3.3 Parsi Law 


Under the Parsi Marriage and Divorce Act, 1936, 72 - "any married person may sue for 
judicial separation on the grounds for which such person could have filed a suit for 
divorce". In other words, the grounds for both of the matrimonial reliefs, viz, divorce and 
judicial separation, are common. 

It may be pointed out here that prior to the amendment of the Act in 1988, a petition for 
judicial separation could also be filed on the ground that the defendant had been guilty 
of such cruelty to him or her or their children, or had used such personal violence, or 
had behaved in such a way as to render it in the judgment of the court, improper to 
compel him or her to live with the defendant. 

2.3.4 Christian Law 


The only statute which has retained some distinction between the grounds for judicial 
separation and divorce is the Indian Divorce Act, 1869. Prior to the amendment of the 
Act in 2001/ the grounds for divorce were very limited. The same have been 
considerably enlarged and brought almost at par with the Hindu Marriage Act, 1955. As 
regards judicial separation, the amendment has not made any significant change, 
except that "the grounds which were earlier available only for judicial separation, are 
now available for divorce as well. However, the other grounds now available for divorce, 
after the amendment, are not incorporated as grounds for judicial separation." Under 
section 22 of the Indian Divorce Act, 1869, a husband or wife may obtain a decree for 
judicial separation on the ground of adultery or cruelty or desertion for two years or 
upwards. 





A decree of separation may be reversed under certain conditions. 


74. 


2.3.5 Muslim Law 


The relief of judicial separation does not exist under Muslim Law. 
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CHAPTER 2 MATRIMONIAL RELIEFS 


(C) Restitution of Conjugal Rights 
2.4 Introduction 


Restitution of conjugal rights is one of the various reliefs available to spouses under 
the Hindu Marriage Act, 1955, 75 the Parsi Marriage and Divorce Act, 1936, 76 - the 
Special Marriage Act, 1954 77 and the Indian Divorce Act, 1869. 78 - 

Section 9 of the Hindu Marriage Act, 1955 states: 

[s 9] Restitution of conjugal rights.— 


79 [* * *] When either the husband or the wife has, without reasonable excuse, 
withdrawn from the society of the other, the aggrieved party may apply, by petition to 
the district court, for restitution of conjugal rights and the court, on being satisfied of 
the truth of the statements made in such petition and that there is no legal ground why 
the application should not be granted, may decree restitution of conjugal rights 
accordingly. 

80 [Explanation .—Where a question arises whether there has been reasonable excuse 
for withdrawal from the society, the burden of proving reasonable excuse shall be on 
the person who has withdrawn from the society], 

81 .j* * *j 

The mode of execution of such a decree is laid down in the Code of Civil Procedure, 
1908 (CPC). Under 0 21, rule 32, if a respondent has wilfully failed to obey such a 
decree after being given an opportunity to do so, the court may, in execution of the 
same, attach the property of the respondent, and if within a year after such attachment, 
the decree has not been complied with, the attached property may be sold and out of 
the sale proceeds, the court may award such compensation to the petitioner as it 
thinks fit. Rule 33 provides another mode of execution, where the petitioner is the wife 
and not the husband—i.e., the court may make an order that if the decree is not obeyed 
within a specified time, the respondent shall make such periodical payments to the 
petitioner as the court thinks reasonable. 

The idea of providing for restitution by a court decree is to preserve the marriage tie as 
far as possible, by enabling the court to intervene and enjoin upon the withdrawing 
party to join the other. The conditions to be satisfied for obtaining such decree are: 

(i) The other spouse has withdrawn from the society of the petitioner. 

(ii) There is no reasonable excuse for such withdrawal. Should the respondent 
allege reasonable excuse, the burden of proof lies on him/her. 

(iii) The court's satisfaction as to the truth of the statements made in the petition. 

(iv) No legal grounds exist for refusing the decree. 

There is a withdrawal from society when one of the spouses, without reasonable 
excuse, terminates an existing relationship with the intention of forsaking the other, and 
permanently or indefinitely abandoning such relationship. There is no withdrawal from 
society where the separation is brought about by exigencies of work. Thus, while a 




husband and wife might be at times living apart, but maintaining a frequent and regular 
social and conjugal relationship, in such a case, there would be no withdrawal from 
society. Conversely, there may be withdrawal even while the parties are living under the 
same roof. 

What is reasonable excuse for withdrawal would depend on the facts and 
circumstances of each case. As observed by JUSTICE PARIPOORNAN in Annie Thomas 
v Pathrose, 82 in a case under the Divorce Act— 

What is "reasonable excuse" depends upon the facts and circumstances of each case. 
"Reasonable excuse" should be the "just excuse" or "rational excuse". It must be sufficiently 
weighty and convincing. It should be more than a mere whim. It need not be one of the 
grounds falling under section 33 [of the Divorce Act], It can even be distinct from the 
matrimonial offence envisaged by section 33 of the Act. All the same ... it means that it 
should be in accord with reason, just and fair, in all the facts and circumstances of the case. 

The explanation to section 9 of HMA specifically provides that the burden of proof as 
to whether the withdrawal was reasonable or not lies on the respondent who 
withdraws. Thus, where a husband filed a restitution petition after the wife's application 
for maintenance under section 125 of the CrPC and the wife alleged torture and ill 
treatment by him, the trial court order granting restitution was set aside and order for 
maintenance upheld. 83 - 

A pertinent issue in the context of section 9 is whether taking up of a job by a wife at a 
place other than where her husband resides amounts to desertion and her withdrawal 
from his society as without reasonable cause entitling him to sue her for restitution of 
conjugal rights. 84 A number of cases have come up before the courts in which judges 
have had to consider this issue. A brief analysis of those cases is indicative of judicial 
attitudes and trends. In Tirath Kaur v Kartar Singh, 85 the Punjab High Court held that 
where a job requires a wife to live away from her husband and she refuses to resign, it 
cannot be said that she has not deserted him or has not withdrawn from his society 
without reasonable cause. Referring to the duties of a wife under Hindu Law as stated 
by Mulla, 86 the court observed: 87 

In Mulla's Hindu Law, it is stated in paragraph 555 that a wife's first duty is to submit herself 
obediently to his authority, and to remain under his roof and protection. She is not, therefore, 
entitled to separate residence or maintenance, unless she proves that, by reason of his 
misconduct or by his refusal to maintain her in his own place of residence or other justifying 
cause, she is compelled to live apart from him. 

The counsel for the wife argued that in the present day pattern of society, it is not 
possible to fit the old notion of a Hindu wife being an appendage to the household of 
the husband, and that it is open now-a-days for either spouse to employ his or her time 
in gainful employment, and if the wife, owing to the exigencies of service, cannot stay 
for all the time with the husband, it should not be held that she has withdrawn from his 
society. The court, however, refused to accede to these submissions and held: 88 - 

It is not possible to accede to the contention... that the husband in the present case should 
content himself by visiting his wife whenever he wishes to live with her or cohabit with her 
or by her coming to live with him occasionally. There can be no bar to such an arrangement 
being made by mutual consent and concurrence of the parties but I have not been shown 
any rule or principle in law which would justify the court holding that the wife can be allowed 
to virtually withdraw herself from the society of the husband in this manner. 

The position was reiterated by the various High Courts in Pothuraju v Radha, 89 - Gaya Pd 
v Bhagwati , 90 Surinder Kaur v Gurdeep Singh 9 1 and PVP Sharma v Seshalakshim , 92 - It is 
pertinent to note that in Gaya Prasad, while the trial court had held that the wife's 
employment because of economic compulsions cannot amount to unreasonable 
withdrawal, on appeal, the High Court reversed the order. It held: 93 - 


Merely on the ground that the husband has small income and the wife if she is allowed to 
serve at a place away from the marital home can substantially augment the family income, 
cannot be held to be a sufficient reason to deny the wife's society to the husband. Nothing in 
Hindu Law warrants the adoption of such a course. 

Likewise, in Kailashwati v Ayodhia Prakash 94 also, the full bench held that where a wife, 
against the wishes of her husband, accepts employment away from the matrimonial 
home and unilaterally withdraws therefrom, she would be violating the mutual 
obligation of husband and wife to live together. 

The following observations of Derrett 3 are perfectly apt in this context: 

... the husband has not yet learnt to value his wife's independence and sooner or later he 
feels threatened by her not being ready, at the drop of the proverbial hat, to sacrifice her 
career or her business to suit his whims. 

The Allahabad High Court, however, took a more liberal view. In a detailed judgment 
delivered by SN KATJU J, in Shanti Nigam v RC Nigam , 96 - the court observed: 

A woman because of the limitations imposed on her by her sex needs the protection of a 
father, husband or son in life. But the concepts of protection of the husband and unbroken 
residence in his house cannot be interpreted in the context of present-day conditions and 
needs of society. Women are now no longer confined within the walls of their houses. In 
view of the altered social and economic conditions both husband and wife may think it 
necessary to work and contribute to the family chest... It is one thing for a wife to say that 
she will not go to her husband and will not cohabit with him nor will she allow him to come 
to her. It is different if she says that it is necessary for the upkeep of the family that she 
should also work and she would go to her husband whenever it is possible for her to do so 
and the husband could also come to her at his own convenience. 

The Madras High Court in NR Radhakrishnan v Dhanalakshmi , 97 - and the Gujarat High 
Court in Pravinaben v ST Arya , 98 - also took a view that a wife living separate from the 
husband by taking up a job somewhere else owing to financial exigencies or by an 
implied or mutual arrangement arrived at by her and her husband, cannot be said to 
have withdrawn unreasonably from her husband's society. 

A wife's refusal to resign her job and live with her husband who was living in a different 
place was found to be justifiable in Vibha Shrivastava v Dinesh Kumar? 9 - and the 
husband's petition for divorce on the ground of cruelty was dismissed. The Rajasthan 
High Court, in R Prakash v Sneh Lata, 100 expressly emphasised the concept of 
complete equality of the spouses in this regard. The wife's insistence on her continuing 
with her employment and refusing to leave her job was held not to constitute cruelty so 
as to entitle the husband to matrimonial relief. 

In Manpreet Kaur v Devendra Pal Singh, 101 - a wife who was working at a different place 
and so unable to join her husband was held not to have withdrawn from his society 
without reasonable excuse. It is pertinent to note that in this case, besides the 
considerations of employment, she had other reasons also, such as cruelty on the part 
of the husband, to stay away from him. 

In Suman Kapur v Sudhir Kapur, 102 however, the remarks and observations of the Apex 
Court, as well as the trial court, appear to be less encouraging. This was a husband's 
petition on grounds of desertion and cruelty and the basic contention of the husband 
was that the wife was completely besotted with her career and denied him conjugal 
rights; and further that she did not want motherhood and underwent abortion three 
times. The trial court did not accept the plea of desertion but holding it to be cruelty it 
noted a finding that the wife was not interested in living with her husband as, "for the 
wife it was her career and not matrimonial obligations that were most important". The 
High Court confirmed and the wife came in appeal to the Supreme Court which inferred 
from the facts of the case that "she wanted to pursue her career and did not want to 
make any compromise". However, since the husband had remarried even before the 


wife filed the special leave appeal to the Supreme Court, it was held that "ends of 
justice would be met by directing the husband to pay her an amount of Rs 5 lakhs," and 
a decree of divorce in favour of the husband was granted. 

The husband's conduct in insisting on the wife to take to non-vegetarian food and 
drinking, and issuing invitations for another marriage, constitute cruelty—physical and 
mental-sufficient enough to resist the husband's claim for restitution. 13 A husband 
contracting a second marriage in violation of law is sufficient excuse for the wife to live 
separately. 104 - In Mohinder Singh v Preet Kaur^ 05 where six months after marriage, the 
husband became blind and the wife withdrew from his society, it was held that she had 
a reasonable excuse (because of his blindness) to withdraw. The husband's petition for 
restitution was accordingly refused. Persistent demand for dowry, causing physical and 
mental torture was held as reasonable cause for the wife to withdraw from the 
husband's society in Vijay Kumar v Suman. W6 - 

In Kharak Singh Dasila v Prema , 107 - a husband's application for restitution was 
dismissed as the court found that he was insensitive towards the family and the wife 
had been single-handedly maintaining the family. The parties had also been living 
separate for long period. The court observed, "husband has developed a habit and 
could live separately easily ... there is no justification to allow section 9 for restoring the 
matrimonial relationship ... which, with the passage of time had lost its efficacy, as it 
seems that the appellant has developed a habit and could live separate easily." 

While one might agree with the expediency of the order the basis of which seems to be 
breakdown of the marriage, the argument that the appellant "has developed a habit and 
could live separate easily" does not sound to reason. One tolerates and endures many 
situations in life out of compulsion/helplessness; this sure does not necessarily mean 
that the efficacy of a legal remedy should be diluted. 

Kanna v Krishnaswami , 1 08 - is a very pragmatic judgment wherein the court held that the 
ambit of "reasonable excuse" as defence under section 10(1) against decree of 
restitution does not remain confined to cruelty causing apprehension of harm or injury 
under section 10(1 )(b) [as was the requirement prior to 1976 Amendment] but extends 
to "a practical impossibility for the parties to live together". Thus, even though the wife's 
defence against a restitution petition by the husband did not fall under section 10(1 )(b) 
[as it stood then] but, relying on Justice GROVER'S judgment in Gurdev Kaur v Sarwan 
Singh , 109 - Justice Ganesan in Kanna's case applied the standard of modern women 
instead of that expected by Manu to judge "whether the misbehaviour or misconduct of 
the husband is such as will entitle the wife to refuse to cohabit with him". 

The relations between the husband and his father-in-law were strained and the 
transference of this bitterness from the father to the daughter, according to the judge 
made it "a practical impossibility of the parties to live together... and totally improper 
under the circumstances to order restitution". 

In Rabindranath v Promila , 11( in proceedings for restitution of conjugal rights by the 
husband against his wife, it was held that a wife who is habitually nagged and ill- 
treated by his mother has a reasonable excuse to withdraw from the husband whose 
duty is to protect her. 

In Kuldeep Kumar Dogra v Monika Sharma , 111 - a husband's petition for restitution was 
refused as the court found that the wife had reasonable ground to withdraw from him. 
The wife, revered by the public as a very religious woman, performed "pujas" in a 
particular temple, and was known as "Sandhoori Mata". The wife's popularity did not go 
down well with the husband, who tried to prevent her from going to the temple by 
burning the wooden bridge connecting the road to the temple. He compelled the wife to 
hand over the offerings of the temple where she was performing " puja-archna", by 


subjecting her to physical and mental cruelty. He also got the electricity and phone 
connection of her room disconnected. All of this was testified to by their 12 years old 
son. Under these circumstances, the court held that the husband was not entitled to 
the decree for restitution of conjugal rights against his wife. 

While it is true that a wife is expected to live with her husband wherever he chooses to 
reside, no law can direct her to live with any other person e.g., parents of the husband, 
especially when he does not reside there. Thus a decree of restitution was refused to a 
husband who insisted that the wife should go and live with his parents because he could not 
provide suitable accommodation. 1 u 

Where a wife is willing to stay with her husband at his place of employment but not 
away from him with his parents, her withdrawal cannot be considered to be 
unreasonable. A pre-nuptial agreement between the spouses whereunder the 
husband agrees to live with her at her foster-father's place cannot stand in the way of 
the husband from enforcing his right for restitution if she refuses to come and join him. 
The court observed that rules of Hindu Law impose a duty upon the wife to live with her 
husband wherever he may choose to reside and it is his right to require a wife to do so. 
It clarified that a pre-nuptial agreement would not affect the right of a husband; indeed, 
it may well be contrary to public policy and therefore unenforceable. 14 One wonders 
why and how, in this age of equality of the sexes such pre-nuptial agreement can be 
termed as one against "public policy". What is the "public policy" issue involved in such 
agreement? Suppose a girl or an only daughter with old and ailing parents agrees to 
enter into matrimony only on a term that after marriage she and her husband will stay 
in her parents' house to which the husband agrees, and there is also an agreement to 
that effect, what is wrong about it? It would infact be against public policy for a 
husband who retracts. This, however, is a point of view and a lot would depend on the 
facts and circumstances of each case. A contract, by which a husband agreed to allow 
his wife to live separately, was held to be a good defense to a subsequent suit by him 
for restitution of conjugal rights. 115 

Impotency or incapacity of the husband to have sexual relations would afford a good 
defence to a petition under this section. 6 Jagdish Lai v Shyama Madan , 117 was a 
husband's petition for restitution of conjugal rights. The wife contended that since her 
husband was impotent, she had a reasonable excuse to withdraw from his society. The 
husband countered her claim saying that they had sexual relations several times. It was 
established on evidence that the wife was virgo intacta, i.e. her virginity was intact and 
the husband was impotent qua the wife and she had a valid ground to withdraw. 

However, allegations made by the wife that the husband was a drunkard and indulged 
in gambling was held to be a feeble attempt made by her to establish cruelty as a 
defence for restitution of conjugal rights. 118 - Baseless apprehensions of a wife in 
regard to torture in the future in her matrimonial home was held to be no reasonable 
ground for her withdrawal from her husband's company. ! 9 

The initial burden of proof of the allegation on which restitution is sought is on the 
petitioner. 120 Once he leads the evidence the burden shifts on to the other party who 
has withdrawn to establish that there was a reasonable excuse for the withdrawal. ! 2! 

In Sammer Singh Suryavanshi v Savita Suryavanshi , 122 - a wife sought a decree for 
restitution alleging ill-treatment by the husband and his family and that she was thrown 
out of the matrimonial home. The husband denied all allegations. The trial court held 
that the wife had failed to prove that the husband had withdrawn from her society 
without reasonable excuse and hence refused decree. The wife went in appeal where 
the husband made an admission that he was ready to take her back and merely on that 
admission the first appellate court granted the decree. Against this the husband came 
in appeal before the High Court. The facts and evidence clearly indicated a case of 
cruelty and ill-treatment of the husband by the wife—from filing several criminal cases 


to even attempting to giving poison to him. In these circumstances, grant of a decree of 
restitution of conjugal rights to the wife merely on the basis of a stray statement by the 
husband was held to be not proper. It was held that the first appellate court ought to 
have taken into account the facts and circumstances of the case as well as the 
conduct of the petitioner wife. 

An application for restitution of conjugal rights can be entertained only when the 
marriage between the parties is legal. Where the parties are not legally married or the 
marriage was not subsisting at the time of the petition, the question of granting of 
decree of restitution could not arise. 23 Thus, where one of the parties to the marriage 
was not a Hindu, it was held that the marriage was not valid under section 5 of the 
Hindu Marriage Act, 1955 and hence no relief by way of restitution could be sought. 

So also, where the defendant denies the marriage and the plaintiff is not able to 
substantiate the marriage, the petition for restitution is liable to be dismissed. 125 

Where a marriage is dissolved by agreement between the parties by a customary 
divorce known as "fahrkhatinama", there being no subsisting relationship, the wife was 
held to be not entitled to seek restitution. 

In Ranjana Kejriwal v Vinod Kumar Kejriwal , 127 - a wife, in her own petition for restitution, 
herself alleged that the husband had suppressed his earlier marriage, which was 
subsisting. In these circumstances, the court held that the petitioner's marriage being 
illegal, her application for restitution of conjugal rights was not maintainable. Likewise, 
in Ranveer Sharma v Neelam Sharma , 121 the husband filed a suit for restitution of 
conjugal rights. His application for ad interim injunction restraining the defendant from 
marrying any other person was rejected as even the factum of marriage was not 
proved. 

The court remarked: 129 - 

While it is true that stress should always be on preserving the institution of marriage... 
yet in a suit for restitution of conjugal rights when the factum of marriage itself is not 
established, even prima facie, there would be no occasion to grant any interim 
injunction of the nature as prayed for. 

Likewise, in Sarvesh Mohan Saxena v Sanju Saxena, 130 - where a husband's first 
marriage was subsisting, his petition for restitution of conjugal rights against the 
respondent, second "wife", was held to be not maintainable, the marriage being void 
under section 5(i) of the Act. 

See also in Santosh Kumar Pandey v Ananya Pandey , 131 - on husband's petition for 
restitution where the wife denied the very existence of marriage the court held that a 
declaration as to the validity of the marriage has to be obtained first. Mere existence of 
certificate under Special Marriage Act, 1954 without proof of any ceremonies was not 
accepted as legal marriage under Hindu Marriage Act in Ranbir Kumar Chaudhary v 
Sushmit Suman,^ 32 wife's application for restitution and maintenance was rejected as 
she could not prove her marriage. 

A petition for restitution is liable to be dismissed if it is not bona fide. Thus, a husband 
who filed a petition for restitution (under section 32 of the Indian Divorce Act, 1869) 
with the object of getting rid of a prior maintenance order made in the favour of the 
wife was denied relief. 133 A petition under section 9 by the husband only as a counter 
blast to wife's application under section 125 for maintenance cannot be granted. 134 - 
Also, a husband's restitution petition first a day after a wife's application for 
maintenance under section 125 CrPC is liable to be dismissed. 135 


In Akshay Sharma v Kamlesh Sharma , 136 - a husband filed a petition for restitution which 
was dismissed. Thereafter he filed a divorce petition on ground of desertion. Relief was 
refused to him as the court found that he had sought restitution only to create a ground 
for divorce. The wife was still prepared to go and live with him but he denied. He could 
not be allowed to take advantage of his own fault, according to the court. 

Likewise in Babita v Kulbhushan, V3/ where husband filed vague allegations of, inter alia, 
desertion and alleged that he had convened panchayat to try settlement without any 
documentary evidence nor attempt to bring about reunion and the fact that the wife 
had filed no proceedings against him was construed by the court as wife's intention to 
keep the relationship alive. The husband's plea of desertion was thus rejected. 

In Rekha Malviya v Kamlesh Kumar , 138 where a husband levelled all kinds of allegations 
against the wife with regard to her character and also ill treated her mentally and 
physically impelling her to leave and seek maintenance his petition for restitution under 
section 9. Just the next day of her maintenance application was rejected. The court 
held that the wife had sufficient reason to withdraw and the husband's petition was 
counterblast to her maintenance application. 

Unnecessary and improper delay in instituting proceedings for restitution could be 
another ground for denying the relief. 139 

However, if the delay is satisfactorily explained, the courts would ignore it. 140 - 

Mere fact that a wife filed petition for restitution four years after husband's petition for 
divorce is no ground to hold it against her for desertion. This was wife's appeal against 
grant of divorce to husband on ground of mental cruelty. She also filed for restitution. 
On appeal divorce was set aside and restitution in favour of the wife decreed. 141 

A court can refuse execution of a decree for restitution, if, it is of the opinion, that there 
is a reasonable cause for the judgment-debtor to refuse to live with the decree holder. 
In Shailendra Koshti v Kavita Koshti , 142 - an ex parte decree of restitution was passed 
which the husband sought to execute. The wife contended that the decree was 
obtained in order to create pressure on her, since she had filed cases under section 498 
A of the Indian Penal Code, 1860 against the husband and his parents; criminal cases 
filed by the husband against her were also pending. The family court refused to execute 
the decree. The husband's appeal against this order was dismissed as the court held 
that the parties cannot be forced to live together after passing of the restitution decree 
if there is a reasonable cause for refusal to reside together. 

2.4.1 Divorce vis a vis restitution 


Can a petitioner for restitution of conjugal rights seek divorce as an alternative relief? 
Opinion of courts is divided on the issue. In Vijay Lakshmi Devi v Gautam Krishna 
Mitra , 143 - where a husband filed a petition for restitution or in the alternative, a decree 
of divorce on the ground of wife's desertion, it was held that there was no legal 
prohibition under the provisions of the Act for filing a petition for restitution or in the 
alternative for divorce on the ground of desertion if the ground was established. In 
Pravin Kumar Gupta v Vineet @ Geeta Ran/', 144 also it was held that there was nothing 
wrong if a husband in his petition for restitution on grounds of wife's desertion states 
that he is ready to receive her back but if she still refuses to join, she should be guilty of 
desertion and the marriage be dissolved. Order of trial court refusing to allow 
husband's amendment application for alternative relief of divorce in his petition for 
restitution, was held to be erroneous. 



In Baldev Raj v Bimla Sharma , 145 - however, a different view was taken. According to the 
court, these two reliefs are "diametrically opposite" and "mutually destructive" and so 
cannot be made together. It held that the petition for restitution presumes and implies 
condonation of all earlier matrimonial "wrongs" of non-applicant so there can be no 
alternate prayer for divorce in the same petition. 

It is submitted that the approach of the courts in the former cases is more logical and 
pragmatic. If the non-applicant withdraws without reasonable excuse then the 
applicant ought to be granted restitution and if the same is resisted, divorce if sought 
and ground established, ought to be granted. There is no point in keeping a marriage in 
a state of limbo. 

In Preeti v Sandeep Asfhana, 146 - a husband's original petition for restitution was allowed 
to be amended and substituted for relief of divorce to avoid multiplicity of proceedings 
as husband could establish his ground of cruelty against the wife. 

2.4.2 Constitutional Validity 


It is significant to note that in 1983-1984, the constitutional validity of section 9 of the 
Hindu Marriage Act, 1955 became a subject matter of debate as a result of the Andhra 
Pradesh High Court judgment in T Sareetha v T Venkatta Subba/ah. 147 CHOUDARY J 
termed the provision of restitution as "uncivilized", "barbarous", "engine of oppression" 
and assailed section 9 as being violative of Articles 14,19 and 21 of the Constitution of 
India. "Sexual cohabitation is an inseparable ingredient of a decree for restitution of 
conjugal rights", the court observed. 148 - The result is that the decree holder gets a right 
not only to the company of the other, but also to have sexual intercourse with her/him. 
This would result in transferring the choice of whether to have or not such relations to 
the State and not to the individual concerned. As a natural corollary, according to the 
court, it also meant the surrender of the choice "to allow or not to allow one's body to 
be used as a vehicle for another human being's creation." 149 - Since a restitution decree 
is capable of being enforced, the court felt that it is "to coerce through judicial process 
the unwilling party to have sex against the person's consent and free will with the 
decree-holder." 150 To CHOUDARY J "nothing can conceivably be more degrading to 
human dignity and monstrous to human spirit than to subject a person by the long rope 
of the law to a positive sex act." 

Holding a restitution decree violative of Article 21 of the Constitution of India which 
guarantees right to life and personal liberty, the judge held that right to privacy is a part 
of Article 21, and is bound to include body's inviolability and integrity and intimacy of 
personal identity, including marital privacy. The High Court held: "A decree for 
restitution of conjugal rights constitutes the grossest form of violation of an 
individual's right to privacy ... the decree ... denies the woman her free choice whether, 
when and how her body is to become the vehicle for the procreation of another human 
being." 1 51 ■ 

On the touchstone of Article 14 also, which guarantees equal protection of law, the 
remedy of restitution fails, according to the court. Though section 9 does not offend 
the classification test inasmuch as it makes no discrimination between a husband and 
a wife, but "bare equality of treatment regardless of the inequalities of realities is 
neither justice nor homage to the constitutional principle", the court observed. 152 

The only advantage of a restitution decree is that it provides a ground for divorce at a 
later stage, 153 but the price for this, according to the court, is very high, viz., human 
dignity. In view of all the above arguments, section 9 was termed as "savage", 
"barbarous" and "uncivilized" and declared null and void. 



Shortly after the Andhra judgment, the Delhi High Court in Harvinder Kaur v Harmander 
S/ngh, 154 - through AVADH BEHARI J not only upheld the validity of section 9 but also 
discussed its advantages. He denounced the introduction of constitutional law in 
family law as "introducing a bull in a china shop." 155 - The court discussed the meaning 
and idea of cohabitation and consortium, and the purpose behind restitution decree in 
great detail, and came to the conclusion that restitution aims at cohabitation and 
consortium and not merely sexual intercourse, and that there is nothing barbarous or 
coercive about it. "A disproportionate emphasis on sex, almost bordering on obsession, 
has coloured the views of the learned judge [referring to T Sareetha ]" the court 
observed. 156 - 

Section 9, according to the Delhi High Court, is in a way an extension of section 23(2) 
and (3) of the Act, which aims at stabilising a marriage and encouraging reconciliation. 
A restitution decree "acts as an index of connubial felicity. It is a sort of litmus paper. If 
the decree is disobeyed it is an indicia that the parties have reached a stage of no 
return." 157 - In such case, the parties get a ground for divorce after a lapse of one year. 
Thus, section 9 aims at a "two-in-one-ship". It coaxes and cajoles the withdrawing 
spouse to return to the matrimonial home, and, in the alternative, facilitates dissolution 
of the marriage where there is no resumption of cohabitation. "It is a peg on which to 
hang a divorce. It is a foothold and handhold for section 13(1-A).' 1 58 It thus serves a 
useful purpose by giving a "cooling off period". Spouses live under a type of "legal 
armistice". 

Sections 9 and 13(1-A) are inseparable, as the latter comes into existence by dint of the 
former. It is surprising, according to the court, that while section 9 is denounced, 
section 13(1-A) is considered as a welcome change. In declaring section 9 as ultra 
vires, section 13(1 -A) will also have to be struck down 'so the good will be thrown away 
with the bad 1 . 159 - 

The court vehemently criticised the induction of constitutional law in the home: 

In the privacy of the home and the married life, neither Art. 21 nor Art. 14 has any place. In a 
sensitive sphere which is at once most intimate and delicate, the introduction of the cold 
principles of constitutional law will have the effect of weakening the marriage bond... In the 
home the consideration that really obtains is the natural love and affection which counts for 
so little in these cold courts. Constitutional law principles find no place in the domestic 
code. 160 - 

Even as to Article 14, the court held that there is complete equality of the sexes and 
equal protection of the laws so far as the relief is concerned, and so it cannot be struck 
down as violative of this Article. The debate on the constitutional validity of section 9 
was settled by the Supreme Court judgment in Saroj Rani v Sudershan Kumar . 161 The 
main issue involved in this case was whether a husband who obtains a restitution 
decree by consent, but refuses to comply with it, can later use the decree as a ground 
for obtaining a divorce. It was argued that it amounted to taking advantage of his own 
wrong within the meaning of section 23 of the Act. On this, the court held that consent 
decrees per se in matrimonial matters, were not collusive where parties agreed to a 
decree pursuant to attempts made by courts at reconciliation, and if that decree 
remained unsatisfied the husband could not be denied divorce on the ground that this 
would amount to his taking advantage of his own wrong. The issue of validity of 
section 9 was not canvassed in the lower courts, but since the wife's counsel sought to 
raise it as a legal proposition, the Supreme Court had an occasion to express its views. 
Approving Harvinder Kaur, the court observed that the financial sanction by way of 
attachment of properties which has been provided for disobedience of the decree, is 
only an inducement for the parties to live together in order to give them an opportunity 
to settle their differences amicably. Agreeing with the Delhi High Court judgment, 
section MURTAZA FAZAL ALI and SABAYASACHI MUKHERJI, JJ held that, "the right of 
the husband or the wife to the society of the other spouse is not merely a creature of 


the statute. Such a right is inherent in the very institution of marriage itself... There are 
sufficient safeguards in section 9 to prevent it from being a tyranny". 162 - 

The court further remarked: 163 - 

It [a decree of restitution] serves a social purpose as an aid to the prevention of break-up of 
marriage. It cannot be viewed in the manner the learned Judge of Andhra Pradesh High 
Court has viewed it and we are therefore unable to accept the position that section 9 is 
violative of Article 14 or Article 21 of the Constitution if the purpose of the decree for 
restitution of conjugal rights... is understood in its proper perspective and if the method of 
its execution in cases of disobedience is kept in view. 

While the issue of constitutional validity of a restitution decree is no longer in 
suspense, one needs to reflect on the efficacy of such decrees. A mere paper decree 
cannot compel parties to live together in conjugal relationship. The real purpose of a 
restitution decree seems to be to use it as a spring-board for obtaining a divorce. Since 
the ground for divorce under section 13(1 A)(ii), viz. non-compliance of a restitution 
decree for one year, is available to both the judgment debtor and the decree holder, it 
gives an additional and easier ground for divorce, especially in situations where one 
party is recalcitrant and does not want a divorce and the process of proving a 
matrimonial fault by the petitioner is long, difficult and cumbersome. However, if this is 
the only purpose it serves, and so it seems, one wonders whether it is expedient to 
retain it at all. When the courts are already overloaded with cases, can our system 
afford to burden them further with colourable litigation? Besides, is it not making a 
mockery of the judicial process as well as the legislative provision? Would it not be 
more logical and decent to provide an honest and simple ground for divorce rather than 
retain a provision which abets and assists parties to obtain divorce circuitously via a 
non-complied decree of restitution? 164 - 

It is significant to note that the constitutional validity of section 9 of the Hindu Marriage 
Act, 1955 and section 22 of the Special Marriage Act, 1954 is again under challenge on 
a petition filed by two students from the Gujarat National Law University. The argument 
against the provisions is that a man or woman cannot force a spouse to forcibly 
cohabit with him or her or take part in sexual intercourse. The provisions are violative 
of the rights to privacy, individual autonomy and dignity of individuals guaranteed under 
Article 21 of the Constitution, viz, protection of life and personal liberty. It is steeped in 
a patriarchal gender stereotype and is violative of Article 15 of the Constitution 
(Prohibition of discrimination on the ground of, inter alia, gender) further, the petition 
states that the constitution guarantees to every individual the right to be left alone - 
even within the framework of a family. Any provision which forces an individual to have 
sexual relations or even cohabit in a home without her will is violative of the right to 
privacy, individual autonomy and dignity.... these exists no compelling interest for the 
state to interfere in matters related to conjugal rights, the petition states. 

The chief justice has referred the case to a three-judge bench, in view of the above 
challenges. 
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GROUNDS FOR MATRIMONIAL RELIEFS 


All personal laws provide for grounds on which different matrimonial reliefs are 
available. This section analyses in detail the various grounds available under different 
personal laws. 



CHAPTER 3GR0UNDS FOR MATRIMONIAL RELIEFS 


(A) Adultery 
3.1 Introduction 


Adultery is a serious matrimonial lapse and even the most liberal of societies view this 
as extremely damaging to a harmonious marital relationship. No wonder the law takes 
cognisance of this and provides for matrimonial relief to the aggrieved party. Under 
almost all the personal law statutes in India, adultery of a spouse entitles the other to 
seek divorce or judicial separation, though the verbal formula to denote deviation from 
marital fidelity as a ground for relief varies from Act to Act. Also, a wife living in 
adultery is disentitled to claim maintenance under section 125 of the Code of Criminal 
Procedure, 1973 vide sub-clause (4) of section 125. However, there has to be a clear 
proof of adultery and also, that the wife has not only committed adultery but is living in 
adultery". 1 - Even under section 18(2) of the Hindu Adoptions and Maintenance Act, 
1956, a wife who is unchaste is debarred from claiming separate maintenance from her 
husband. 

1. Taufeeq v State of UP, 2018 (185) ALC 947 (All). 
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(A) Adultery 

3.2 Statutory Provisions 

3.2.1 Hindu Marriage Act, 1955 


Under section 13(1 )(i) and section 10(1) of the Hindu Marriage Act, 1955, either the 
husband or the wife may file a petition for dissolution of marriage or judicial separation, 
respectively, on the ground that the other party "has, after the solemnisation of the 
marriage, had voluntary sexual intercourse with any person other than his or her 
spouse". 

3.2.2 Special Marriage Act, 1954 


The provision in the Special Marriage Act, 1954 is the same as in the Hindu Marriage 
Act, 1955, and the aggrieved spouse may seek either a divorce or a separation on the 
ground that "the respondent has, after the solemnisation of the marriage, had voluntary 
sexual intercourse with any person other than his or her spouse". 2 

3.2.3 Parsi Law 


The Parsi Marriage and Divorce Act, 1936, provides for divorce and judicial separation 
on the ground "that the defendant has since the marriage committed adultery...". The 
suit, however, has to be filed within two years of the knowledge of the fact that the 
respondent has committed adultery. 3 

3.2.4 Christian Law 


Under the Indian Divorce Act, 1869 as amended in 2001, respondent's adultery is a 
ground available to both the husband and the wife to file a petition for dissolution of 
the marriage or for judicial separation. 

3.2.5 Muslim Law 


Under the Muslim Law, a husband can divorce his wife without assigning any reason. 
So far as the wife is concerned, though adultery by the husband is not clearly 
mentioned as a ground available to a wife for divorce, but an inference to this effect 
can be drawn by a clause in the Dissolution of Muslim Marriages Act, 1939, which 
provides that she shall be entitled to obtain a decree of dissolution if the husband 
treats her with "cruelty". As one of the instances of "cruelty", the Act mentions the fact 
that "the husband associates with women of evil repute or leads an infamous life". 5 
This, in substance, could be a species of adulterous conduct, which furnishes a ground 
for relief to the wife. 

Thus, we see that the words used in the different Acts vary. This difference in 
phraseology, however, does not indicate any difference in substance. 

2. Special Marriage Act, 1954, sections 27(1 )(a) and 23. 

3. Parsi Marriage and Divorce Act, 1936, sections 32(d) and 34. 

4. Indian Divorce Act, 1869, sections 10(1 )(i) and 22. 








5. Dissolution of Muslim Marriages Act, 1939, section 2(viii)(b). 
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(A) Adultery 

3.3 Legislative Changes 


It would be pertinent to point out here that during the past few years, law on the point 
has undergone an extensive change. So far as the Hindu personal law and special 
marriages are concerned, prior to 1976, there were two categories of adultery entitling 
the petitioner to two different reliefs—a lesser relief of judicial separation and a more 
significant or serious relief by way of divorce decree. For a separation, the petitioner 
had to prove just a single act of adultery of the respondent, but since divorce was a 
more serious matter, the immorality on the part of the respondent was required to be 
more serious, and hence, only if the petitioner could prove that the other spouse was 
living in adultery" could he or she get a decree of divorce. It, however, came to be 
realised that even a single lapse could be enough to shatter mutual faith and regard 
between the spouses and hence, courts should not be restrained from giving a decree 
of divorce where the petitioner so desires. Accordingly, in 1976, the provision of section 
13 of the Hindu Marriage Act, 1955, and section 27 of the Special Marriage Act, 1954 
were amended by the Marriage Laws (Amendment) Act, and now a single act of 
voluntary sexual intercourse by a party with any person other than his/her spouse is 
sufficient to prove adultery. 6 - The new provision does not use the word adultery, though 
what it implies is, in fact, adultery. The words used are "voluntary sexual intercourse 
with any person other than his or her spouse". Under both the statutes, the petitioner 
may either seek a judicial separation or a divorce on the above-mentioned ground. 

As regards the Indian Divorce Act, 1869, prior to 2001, the husband could file a petition 
for dissolution of marriage on the ground that his wife has, since the solemnisation of 
the marriage, been guilty of adultery. 7 - Thus, a simple single instance of adultery was 
sufficient for a husband to get a divorce from his wife. Not only this, he was also 
entitled to claim damages from the co-adulterer. 8 - Thus, in BK Ghosh v Arpana , 9 the 
husband's application for dissolution of marriage on ground of adultery and for 
damages against co-respondent was decreed ex parte. An amount of Rs 1000 was 
awarded as damages. The wife, however, had no ground if her husband had committed 
or was even living in adultery. In order to obtain a relief, her plea of adultery had to be 
coupled with another ground, viz bigamy or marriage with another woman, or with 
cruelty or desertion without reasonable cause for two years or more, or with incest. 0 
The result of such provision was that in a large number of cases, even though the 
husband was living a life of adultery yet, the wife was unable to get relief of divorce 
until she succeeded in proving the other charge as well. On the basis of adultery, she 
was entitled only to a decree of judicial separation. 11 The Indian Divorce (Amendment) 
Act, 2001 has, however, changed the entire law. On proof that the "respondent has 
committed adultery", either the husband or the wife may now file a suit for dissolution 
of the marriage or for judicial separation. Also, the alleged adulterer or adulteress 
has to be made a co-respondent, unless the petitioner has sought waiver from the 
court on grounds specified in the Act, 13 viz, the respondent is leading an immoral life 
and the petitioner does not know who the co-respondent is; the name of the co¬ 
respondent is unknown; or the alleged adulterer is dead. The amended Act has also 
deleted section 34, which entitled the husband to claim damages from the adulterer. 

6. Amita vAKRathore, (2000) 1 HLR 588 (MP). 

7. Indian Divorce Act, 1869, section 10. 

8. Ibid, section 34. 



9. AIR 1982 Cal 360; Sunil Masih v Elizabeth Daisy Masih, AIR 2001 MP 226. 

10. Indian Divorce Act, 1869, section 10. 

11. Ibid, section 22. 

12. Indian Divorce Act, 1869, sections 10(1 )(i) and 22. 

13. Ibid, section 11. Prior to the amendment, there was no provision for making the adulteress a 
co-respondent. 
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(A) Adultery 

3.4 Meaning of Adultery 


Though the wordings under the various Acts vary, yet the context and meaning of the 
matrimonial offence of adultery is more or less the same under all laws. Adultery in 
matrimonial jurisprudence is voluntary sexual intercourse between a married person 
and a person of opposite sex, the two persons not being married to each other. 14 - In 
fact the term has nowhere been defined in any of the matrimonial statutes, except in a 
limited way under the Hindu Marriage Act, 1955 15 and the Special Marriage Act, 
1954 16 - after the amendment in 1976. These Acts describe it as "voluntary sexual 
intercourse with any person other than his or her spouse", after the marriage. Latey 17 
defines adultery as, "willing sexual intercourse between a husband or wife and one of 
the opposite sex while the marriage subsists". The salient features of the matrimonial 
offence of adultery are discussed below: 

3.4.1 Post-marriage Lapse 


It is only post-marriage lapse that gives to the petitioner a ground for relief against the 
respondent. Such conduct prior to marriage is immaterial. 3 Evidence of premarital 
intimacy with a stranger is thus irrelevant. 9 In Elam Plakkat Mathew v Mulam 
Kothrayil, 20 - a Christian husband sought divorce on ground of wife's adultery, as his wife 
had concealed the fact that she was pregnant by another person at the time of 
marriage. The court held that section 10 of the Indian Divorce Act, 1869 provides for 
adultery, but it does not deal with premarital sexual behaviour. This would be a case of 
fraud, but not adultery, according to the court. 

3.4.2 Voluntary act of Adultery 


The act of sexual intercourse must be voluntary. So, a man or woman forced or 
fraudulently induced into the situation would not be guilty. Also, the parties concerned 
must be capable of giving consent to the act, and not be incapable by reason of their 
age or mental health. Adulterer committing rape on wife is not adultery by wife. 21 

3.4.3 What constitutes adultery 


In order to constitute adultery, there must be an act of sexual intercourse between the 
parties, i.e., the respondent husband or wife, and the other person. 

What would constitute sexual intercourse is again a matter where different views have 
been given. In one Australian case, 2 " it was held that "to constitute adultery as ground 
for divorce, some penetration of woman by the man must be found to have taken place. 
It is not necessary that such penetration should constitute a complete act of 
intercourse. The act need not be complete but a mere attempt without penetration is 
insufficient": 

According to the view expressed by a Canadian court in Orford v Orford, 23 - 'in my judgment 
the essence of the offence of adultery consists, not in the moral turpitude of the act of 
sexual intercourse, but in the voluntary surrender to another person of the reproductive 
powers or faculties of the guilty person, and any submission of those powers to the service 






or enjoyment of any person other than the husband or the wife comes within the definition 
of 'adultery'. 

This was a case where the issue was whether artificial insemination by a wife could 
constitute adultery and the court answered in the affirmative. This, however, is not a 
universally acceptable definition. 

Mere intimacy does not imply adultery. 24 - 

The definition of adultery as given in section 497 of the Indian Penal Code, 1860 2 has 
no application to matrimonial law. Under this definition: (i) the principal offender is the 
male only; (ii) the female participant must be a married woman; and (iii) her husband 
must not have consented to, or connived at, the act of sexual intercourse. These 
limitations have no relevance to adultery in the context of matrimonial law. 

3.4.4 Adulterer as co-respondent 


It may be pointed out here that while the Indian Divorce Act, 1869 makes specific 
provision for joinder of adulterer as co-respondent, there is no such provision under the 
other Acts. However, in exercise of the powers conferred by sections 14 and 21 of the 
Hindu Marriage Act, 1955, High Courts have made various rules under the Act, 
including rules as to necessary parties in a petition. Most of the states have rules 
requiring joinder of co-adulterer as a necessary party. Section 41 of the Special 
Marriage Act, 1954, is more specific on this issue, and empowers the High Court to 
make rules for impleading by the petitioner of the alleged adulterer as co-respondent. 
In this context, reference may be made to Sikha Singh v Dina Chakrabarty. 28 - The wife 
filed a suit for divorce against her husband on the ground of adultery with the co¬ 
respondent, and also claimed damages against her. The Trial Court decreed the same. 
The co-respondent filed an application under 0 1, rule 10 of the Code of Civil Procedure, 
1908 for striking off her name as a co-respondent, as there was no provision in the 
Special Marriage Act, 1954 providing for such joinder. Her further argument was that 
rule 10 provides for adulterer to be made a co-respondent, and does not refer to 
adulteress. This contention was negated as, according to the court, under the General 
Clauses Act, 1897, the use of masculine gender includes feminine also. Besides, the 
idea behind the rule relating to joinder of such party proceeds on public policy to 
prevent collusion. Moreover, in this case, because a claim for damages was made by 
the wife, the co-respondent was not only a proper party, but a necessary party, 
according to the court. It was consequently held that she could not claim that her name 
should be struck off under 0 1, rule 10(2) of the Code of Civil Procedure, 1908. In Rajiv 
Shanker v Soumya Nair, 27 an order of the trial court directing deletion of name of the 
alleged adulterer from array of parties was held to be not proper even though no relief 
was claimed against him. Public interest and principles of natural justice requires that 
the alleged person should have an opportunity to defend his reputation before any 
finding is recorded. In MV Ramana v M Peddiraju, 28 - where the requirement of 
impleadment of co-adulterer was not complied with, a husband's petition for divorce on 
ground of adultery was dismissed. 

K Kumar Raju v K Maheswari 29 and Vijayan v Bhanusundari 30 were petitions by 
husbands under the Indian Divorce Act, 1869, where the adulterers were neither 
impleaded as co-respondents nor the leave sought from court for such waiver. The 
High Courts consequently refused to confirm the trial court's decree granting divorce to 
the husbands. 

The Hindu Marriage and Divorce Rules, 1956 framed by the Rajasthan High Court 
require the petitioner to implead alleged adulterer. However, in Radhey Shyam vPapp/ 31 
the court held that the requirement to give full particulars and ground on which relief is 
sought are to be those "which are known to him." The relevant rule 801 E(ii) reads: 



In every petition presented by a husband for divorce on the ground that his wife is living in 
adultery with any person or persons... The petitioner shall state the name, occupation and 
place of residence of such person or persons, so far as they can be ascertained [emphasis 
added] where the petitioner has no knowledge he cannot be asked to implead that unknown 
person as party in divorce proceedings. 

In this case the husband had also obtained permission from the court for a DNA test 
and the DNA report along with a forwarding letter clearly stated that the child was not 
his. The evidentiary value of this report was challenged by the wife, but the court held 
that the DNA report is a conclusive proof that the child was fathered by somebody else 
and hence, adultery was established. 

14. Eversley, Domestic Relations, Sixth Edn, p 274. 

15. Hindu Marriage Act, 1955, section 13(1 )(i). 

16. Special Marriage Act, 1954, section 27(1 )(a). 

17. Latey on Divorce, 15th Edn, p 102. 

18. Arokia Raj Morais v Babita Maria, (2006) 2 MLJ 537 (Mad): 2007 (1) RLR 148 (Mad). 

19. A Hemamalini v A Pankajanabham, (1995) 1 Civ LJ 766 (AP); see also Santoshi Devi v 
Sadanand Goswami, II (2004) DMC 301 (Jhar); Ira Das v Ramesh Ranjan Mallick, AIR 2003 Ori 62. 

20. Eiam Piakkat Mathew v Muiam Kothrayii, AIR 1999 Ker 354. See also Chander Prakash v 
Sudesh Kumari, AIR 1971 Del 208. 
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22. Locke v Locke, (1956) 95 CLR 165. 

23. Orford v Orford, 58DLR251 (1921): 49 Ontario LR 15. 

24. Changamunga v Lianpuri, AIR 1988 Gau 53. 
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Whoever has sexual intercourse with a person who is and whom he knows or has reason to 
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3.5 Evidence and Proof 


The burden of proving adultery is always on the person alleging the same. Adultery may 
be proved by either direct evidence or circumstantial evidence leading to the inference 
of the act or by confession, or where the respondent is the wife, by proof of birth of a 
child of which the petitioner could not be the father because of non-access. However, 
by the very nature of the act, it is extremely rare to produce direct evidence and 
eyewitnesses who have seen parties in that state. Conduct of the parties, association, 
opportunity, illicit affection, undue familiarity and guilty attachments are some of the 
instances which create an inference upon which a court can act. 32 - Mere presumptions 
and medical evidence that the wife was habituated to sexual intercourse does not lead 
to an inference of adultery. This could have been before marriage too, and the law 
takes cognisance of only post-marriage adultery. 33 - Letters written by alleged adulterer 
to the wife requesting her to meet him is no indication of any adulterous conduct of the 
wife. 34 - In Ashok Kumar Aggarwal vAnju Raje 35 where the alleged adulterer was neither 
named nor impleaded, the husband's mere suspicion was held to be no proof of 
adultery. 

In Prem Masih v Kumudani Bai, 3f the court held that in founding a divorce decree on 
ground of adultery, a civil standard of proof of adultery was enough and not proof 
beyond reasonable doubt. But, in another case decided in the same year, it was held 
that adultery must be proved beyond reasonable doubt. 37 However, there can be no 
hard and fast rule. As aptly pointed out by the Rajasthan High Court in BD Charles v 
Nora Benjamin, 38 - direct proof of adultery is very rare; adultery can be established by 
circumstantial evidence and circumstances must be such as would lead to the guarded 
discretion of a reasonable and just man to a conclusion of adultery. In fact, in cases 
where evidence tends to be too direct, the same is liable to be rejected as cooked up. 39 
In view of the Supreme Court judgment in NG Dastane v S Dastane , 40 - all matrimonial 
offences can be proved by balance of probability. The degree of proof need not reach 
certainty, but it must carry a high degree of probability because of the gravity of issue. 
"Mere hole-and-corner tattle or bazaar gossip will not prove adultery", the Madras High 
Court observed in Rajee v Baburao.^ In Rashmi v Vijay Singh Negi 42 where husband's 
allegation of adultery against the wife were supported by his grown-up son, who stated 
that, he and his sister were so fed up with their mother's conduct that the two started 
cooking their food separately even while living with her and the younger son also 
corroborated the statement of his elder brother that their mother was living in adultery, 
adultery was held to be proved. 

In cases where birth of a child is assigned to adulterous relation, the courts have 
insisted on strict proof of husband's non-access. Thus, in Dhedu Sheoram v Mt 
Malhanbai , 43 - the husband alleged that there was a family custom that until and unless 
a particular ceremony is performed, there can be no sexual relations, and in this case, 
since that ceremony was not performed when the child could have been conceived; it 
was an evidence of non-access of the husband. The court, however, rejected this 
argument and held that this is no proof of non-access. Nor is the fact of husband and 
wife living in separate homes a proof of non-access. Likewise, where wife gave birth to 
a child during the continuance of a valid marriage and the husband failed to adduce 
evidence of "non-access" during the period when the child could have been conceived, 
the charge of adultery on the ground of illegitimacy of the child being not established, 



the decree of divorce at the instance of the husband was refused. 44 - In Sunil Trambake 
v Leelavati Trambake 45 a husband filed a divorce petition. The wife alleged that the 
husband had entered into a bigamous marriage and also had a child from the second 
marriage. She sought a DNA test on the child to prove her husband's adultery. The trial 
court allowed her application but the same was challenged in the High Court. The High 
Court accepted the appeal and held that DNA test should not be directed as a routine 
but only in exceptional cases. Similarly because a party refuses paternity, is no good 
ground to order paternity test. In this case there was enough documentary proof to 
establish that the husband was the father of the child born to the other woman, and 
also, since neither that woman nor the child was party to the matrimonial proceedings, 
ordering a DNA test on them would be violation of the principles of natural justice. In 
EC Ramakrishan v Mrinalini , 46 - a husband filed a divorce petition against his wife on the 
ground of adultery/infidelity. He also sought DNA test of three major children to 
establish that he was not their biological father. It was held that the test could not be 
ordered on the three major children who were not even party to the original 
proceedings. The DNA test cannot be used as a short-cut to establish infidelity that 
might have occurred decades ago, the court observed. Even an order to undergo DNA 
test itself may have its own effect on the reputation of the children in the society and it 
is also to be considered first, they are children who are not party to proceedings. 
Further, by virtue of section 112 of the Evidence Act, there is a presumption in favour of 
legitimacy of the children born of wedlock which was not disputed (relationship 
between the partners). As cautioned by apex court in Dipanwita Roy v Ronobroto Roy 47 • 
"there can be no dispute that if the direction to hold such a test can be avoided, it 
should be so avoided". While the High Court had directed DNA test, the apex court went 
on record to state that the wife was at liberty to comply with or disregard the High 
Court order. If she accepts the direction, the DNA test would conclusively determine the 
veracity of accusation of non-access against her, however, if she declines to comply 
then an adverse inference may be drawn against her. So also in Kamlesh Yadav v State 
of UP, 48 - where paternity of the child was challenged and husband sought DNA test, the 
court held that one cannot be forced to undergo the test and, at the most, upon refusal 
an adverse inference can be drawn. 

X v Z, 49 is an interesting case in this context, where a DNA test was sought on an 
aborted foetus to establish a case of adultery. A wife filed for divorce under section 10 
of the Divorce Act on the ground of cruelty and adultery. The husband denied the 
allegations and made a counter-charge against the wife, alleging adultery. His case 
was that the wife had an affair with one person named "A", which resulted in pregnancy. 
It was a tubular pregnancy which got aborted and because of the peculiar medical 
condition, the foetal material was preserved by the All India Institute of Medical 
Sciences for medical research purposes. When the husband came to know that the 
records and slides had been preserved, he filed an application for direction to the 
pathology department of AIIMS, to prepare requisite slides, and sought a DNA test to 
ascertain if he was the father. The wife resisted the same on the ground that it would 
be an invasion of her constitutional right to liberty and privacy under Articles 20(3) and 
21 of the Indian Constitution. The Court, however, held that the right of privacy is not 
absolute, and moreover, in this case, the foetus had already been discharged and no 
more a part of her body. There was, therefore, no question of invasion of her personal 
liberty or privacy, as ruled by the Court, which further directed that requisite slides and 
blocks be prepared for conducting the DNA test for ascertaining if the petitioner was 
the father. 
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CHAPTER 3GR0UNDS FOR MATRIMONIAL RELIEFS 


(A) Adultery 

3.6 Considerations in Granting Relief 


Dissolution of marriage being a matter of grave consequence affecting not only the 
parties but also their children, family, and the society at large, it is the duty of the court 
to first enquire and satisfy itself that all facts necessary to constitute the matrimonial 
ground and entitle the petitioner to the relief, are present. The court has to be satisfied 
that the petition is not collusive and that there is no condonation or connivance, or 
undue delay in filing the same. In Clarence v Raicheal, 50 - the wife confessed to the 
husband on the first night of the marriage that she had an affair with someone else. 
The husband, thereupon, absolved her of her marital obligations and left her with her 
parents. After five years, he also granted her permission to marry her lover. After about 
15 years, he filed a petition for divorce alleging adultery of the wife as confessed by her. 
He was refused relief on ground of connivance and undue delay in filing the petition. 

Delay in filing a petition when interests of children are involved is taken lightly. Thus, in 
Adelaide v William , 51 where the wife filed a suit for dissolution under the Indian Divorce 
Act, 1869, 26 years after the cause of action viz., adultery and desertion arose, and 
even though she gave no explanation for the delay in clear words, yet the court ignored 
the delay because it transpired from the evidence that she had two daughters and a 
son to be brought up and educated, and she therefore, considered it not to be in the 
interest of the children and their education and moral and mental upbringing that she 
should have a divorce. 

In granting a decree on the ground of respondent's adultery, courts have often taken 
into consideration the totality of factors and circumstances and made a decision 
according to the needs of justice and expediency. Thus, in a Madhya Pradesh case, 52 
while considering the effect of delay on the wife's petition for divorce against the 
husband, the court held that it must weigh the consequences, both to the parties and to 
the children, against the possible injustice of permitting a party to reverse position in 
which it might have acquiesced. In this case, both the parties had developed illicit 
connections, and also had children out of those connections. They had moved—each in 
his/her own way-to a position wherefrom there was no return. In addition, they had 
children too. According to the court, to refuse divorce would be not only to have them 
continue in this anomalous condition, but also doom children to stigma of illegitimacy. 
Where law allows discretion, it should be exercised in a manner conducive to lessening 
of human unhappiness. The decree of divorce was thus granted. Likewise, in Nalini v 
CH Isaac , 5 ~ the wife's petition for divorce on ground of her husband's adultery was 
confirmed, notwithstanding the fact that the petitioner herself was guilty of adultery 
because, according to the court, it would not be proper to refuse divorce and condemn 
four persons to live in adultery, nor would it be in the interest of children. 

There is, however, no hard and fast rule. The guiding principles for exercise of judicial 
discretion in matrimonial matters are—position and interest of children, interest of the 
party with whom the petitioner is guilty of misconduct and prospect of a future 
marriage, possibility of reconciliation and interest of the community at large. 54 

Table 3A Adultery—Statutory Provisions at a Glance 

Act 


Provision 


Relief 





Act 

Provision 

Relief 


Hindu Marriage Act, 7955 

Voluntary sexual intercourse 

Divorce or judicial 

separation 

Sections 13 1 (i) and 10 

after marriage with another 



Special Marriage Act, 7 954 

Voluntary sexual intercourse 

Divorce or judicial 

separation 

Sections 27(1 )(a) & 23(1 )(a) 

with another after marriage 



Parsi Marriage and Divorce Act, 

Adultery by the defendant after 

Divorce or judicial 

separation 

1936 

marriage. Suit to be filed within 



Sections 32(d) and 34 

two years of knowledge 



Indian Divorce Act, 7869 
Sections 10(1 )(i) and 22 

Respondent's adultery 

Divorce or judicial 

separation 

Dissolution of Muslim 

No explicit reference to 

Divorce 


Marriages Act, 1939 

adultery, but husband 



Section 2(viii)(b) 

associating with women of ill 
repute or leading an immoral 
life, is in substance, a species 
of adultery 

Ground available only to wife 
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CHAPTER 3GR0UNDS FOR MATRIMONIAL RELIEFS 


(B) Cruelty 
3.7 Introduction 


Cruelty is a ground for matrimonial relief under all the matrimonial law statutes in India. 
The same has, however, not been defined and rightly so, for human nature and conduct 
are infinitely diverse-what is considered as cruelty today was not so construed a few 
decades back, and acts which may not constitute cruelty today might be so regarded 
after a few years. As aptly remarked by the apex court in Ravi Kumar v Julmi Devi, 55 - 
cruelty has no definition; in fact such definition is not possible. Cruelty in matrimonial 
cases can be of infinite variety. It defies any definition and its categories can never be 
closed. In other words, the concept of cruelty is very subjective—varying with time, 
place and persons. This is clearly indicated when we go through earlier legal 
commentaries and cases. 

Thus, according to Blackstone, 56 - under the old English law, a husband could correct 
his wife even by beating. Chaucer 57 - gives an instance (amongst others) where a 
husband broke the legs of his wife since she had disregarded his instructions to visit a 
particular place. In Holmes v Holmes, 58 - the husband's conduct was highly 
reprehensible. He used to abuse and assault his wife, and on one occasion he insisted 
upon sexual intercourse with her in the presence of two men, and threatened that if she 
refused, the men would hold her down. When she escaped through the window, the 
men followed her at the instance of the husband and dragged her back by her hair. In 
spite of all this, the wife was held not to be entitled to any relief on the ground of 
cruelty. 

According to Manu, a husband should beat his wife only with a rope or split bamboo, so 
that no bones are broken in the process. 

There is however, a sea change in the attitude of the courts, and acts of physical 
violence by the husbands against their wives are highly disapproved. 59 As aptly 
pointed out by GROVER J in Gurdev Kaur v Sarwan Singh, 50 - cruelty has to be defined 
with regard to social conditions as they exist in the present day, and not according to 
the rigid tenets of Manu and other law givers of bygone ages. 

As remarked by the Delhi High Court in Ravinder Pratap Singh vHema. 61 

The foundation of a sound marriage is laid on the pillars of tolerance, adjustment and 
respect for each other. The tolerance to each other's faults is acceptable only to a certain 
extent and at the same time when it goes out of the tolerable limits beyond the matrimonial 
alliance, marital discord takes place. In such circumstances, the germs of cruelty are born 
and when it crosses the limit, it infects the matrimonial alliance, and in such environment, 
both the spouses find it difficult to live under one roof of matrimonial home. 

55. Ravi Kumar v Julmi Devi, (2010) I DMC 411 SC. 

56. Commentaries on the Laws of England, Fourth Edn, pp 444-45. 

57. A Abram, English Life and Manners in the Later Middle Ages, 1913, p 126. 

58. Holmes v Holmes, (1755) 2 Lee : 161 ER 283. 

59. Shyam Sunder v Shantamani, AIR 1962 Ori 50; Kamla Devi v Amar Nath, AIR 1961 J&K 33; 
Gurcharan Singh v Waryam Kaur, AIR 1960 Punj 422; Pancho v Ram Prasad, AIR 1956 All 41. 

60. Gurdev Kaur v Sarwan Singh, AIR 1959 Punj 162. 

61. Ravinder Pratap Singh v Hema, 2015 (153) AIC Del 462. 



CHAPTER 3GR0UNDS FOR MATRIMONIAL RELIEFS 


(B) Cruelty 

3.8 Statutory Provisions 

The statutory position of cruelty as a ground for matrimonial relief, viz, divorce, under 
the various personal laws is discussed below: 

3.8.1 Hindu Law 


Under the Hindu Marriage Act, 1955 as amended by the Marriage Laws (Amendment) 
Act, 1976, cruelty is a ground for divorce as well as for judicial separation. 62 - Section 
13(1 )(ia) states that a marriage may be dissolved on the ground that the other party 
has "after the solemnisation of the marriage, treated the petitioner with cruelty". Prior to 
1976, cruelty was only a ground for judicial separation. 63 Another significant change 
brought about by the 1976 Amendment is that the concept of cruelty has been 
enlarged. Earlier, it was confined to "such cruelty so as to cause reasonable 
apprehension in the mind of the petitioner that it will be harmful or injurious for the 
petitioner to live with the other party". However, now the petitioner has simply to 
establish that the respondent has "treated the petitioner with cruelty". There are no 
conditions as regards the nature or fear of injury or harm. Even allegations made by the 
respondent in the written statements, can be construed as mental cruelty on the 
petitioner so as to entitle him/her to a decree on this ground. 64 - 

The grounds for judicial separation and divorce being common, alternate relief 65 and 
conversion of decree of judicial separation to divorce and vice-versa, are not unknown, 
depending on whether the marriage is irretrievably broken, or there is slight hope of 
rapprochement. 66 - 

It may be pointed out here that the move towards liberalisation of the divorce laws vide 
the amendments in 1976 had many dissenters who apprehended that the institution of 
marriage would collapse. They urged caution and pointed out that divorce is not by any 
means a panacea for women's ills, and that quick-divorce may be much less valuable 
than tardy divorce: 67 - 

"The absence of desertion and cruelty from the grounds of divorce (prior to 1976)" 
asserts Derrett at another place 68 speaks volumes not for Parliament's inhumanity, but 
rather for its belief that the moral qualities of Hindu spouses will, given a chance, 
reconcile them to the shortcomings of their partners whom they have after all deserved 
through their merits or demerits in previous births. 

3.8.2 Special Marriage Act, 1954 


The position under the Special Marriage Act, 1954 is the same as under the Hindu 
Marriage Act, 1955. 69 

3.8.3 Parsi Law 


Under the Parsi Marriage and Divorce Act, 1936, prior to 1988, cruelty was only a 
ground for judicial separation, and cruelty was explained as such behaviour "as to 
render it in the judgment of the court improper to compel him or her to live with the 






respondent 11 . The section also explicitly included cruelty to children as matrimonial 
cruelty for purposes of relief. 70 After the Amendment of 1988, cruelty has been 
incorporated as a ground for judicial separation 1 as well as for divorce, 72 provided 
that in every suit for divorce on this ground, it would be the court's discretion whether 
to grant divorce or judicial separation. 

3.8.4 Christian Law 


Under the Indian Divorce Act, 1869, prior to its Amendment in 2001, a wife could seek 
divorce if the husband had been guilty of cruelty coupled with adultery. 73 The husband 
could not take the plea of wife's cruelty to obtain dissolution. The only ground available 
to him was adultery. Cruelty, however, was available as a ground for judicial separation 
to both the husband and the wife. 74 The Indian Divorce (Amendment) Act, 2001 has 
completely transformed the original Act and the grounds for matrimonial relief have 
been brought almost at par with the Special Marriage Act, 1954 and the Hindu Marriage 
Act, 1955. The statutory position now as regards cruelty is that a marriage may be 
dissolved if the respondent "has treated the petitioner with such cruelty as to cause a 
reasonable apprehension in the mind of the petitioner that it would be harmful or 
injurious for the petitioner to live with the respondent". 5 - Cruelty continues to be a 
ground for judicial separation as well. 

3.8.5 Muslim Law 


Under the Islamic Law, a husband can divorce his wife without assigning any reason or 
pleading any ground. So far as the wife is concerned, apart from the right of khoola or 
mubarat divorce, she has a statutory right under the Dissolution of Muslim Marriages 
Act, 1939, to obtain a divorce on certain grounds. Cruelty is mentioned as one of the 
grounds. The concept of cruelty is explained in the Act as follows 76 - viz, that the 
husband: 

(i) habitually assaults her or makes her life miserable by cruelty of conduct even if 
such cruelty does not amount to physical ill-treatment; or 

(ii) associates with women of evil-repute or leads an infamous life; or 

(iii) attempts to force her to lead an immoral life; or 

(iv) disposes of her property or prevents her exercising legal rights over it; or 

(v) obstructs her in the observance of her religious profession or practice; or 

(vi) if he has more wives than one and does not treat her equitably in accordance 
with the injunctions of the Quran. 

3.8.6 Criminal Law 


Apart from the personal laws, a new dimension has been added to the concept of 
cruelty by adding section 498A to the Indian Penal Code, 1860 vide the Criminal Laws 
(Second Amendment) Act, 1983. This section provides for punishment to a husband or 
his relatives who subject a woman to cruelty. Cruelty under this section means any 
wilful conduct which is of such nature as is likely to drive a woman to suicide or to 
cause grave injury or danger to life, limb or health (whether mental or physical). 
Harassment of the woman, where such harassment is with a view to coercing her or 
any person related to her to meet any unlawful demand for any property or valuable 
security, would also constitute cruelty. 





3.8.7 Protection of Women from Domestic Violence Act, 2005 (PVA) 


The PVA is another statute which deals with "domestic violence". "Domestic Violence" 
under the Act includes physical, sexual, verbal and emotional abuse. Various reliefs are 
provided to women in domestic relationship who suffer domestic violence. This 
includes maintenance, interim custody orders, residence orders, etc. Since the coming 
of this Act, the plea of domestic violence, in petitions for matrimonial reliefs based on 
cruelty filed by wives, is very common. Remedies/reliefs under the Act are, however, 
available only to wives, apart from other females who are in domestic relationships. 

62. Hindu Marriage Act, 1955, sections 13 and 10. The State of Uttar Pradesh had made cruelty 
(and desertion) as a ground for divorce way back in 1962 vide Hindu Marriage (Uttar Pradesh 
Sanshodhana) Adhiniyam, 1962. 

63. Section 10(b) of the unamended Act, i.e., prior to 1976. 

64. V Bhagat v D Bhagat, AIR 1994 SC 710 : (1994) 1 SCC 337. 

65. Section 13-A, HMA. 

66. See e.g. Chetan Kumar Naik v Geetaben, AIR 2012 Guj 68 (decree of judicial separation 
converted to divorce) Ranjeet Kaur v Surendra Gill, AIR 2012 MP 74 : 2012 (2) JLJ 254 and 
Manisha Tyagi v Deepak Kumar, AIR 2010 SC 1042 decree of divorce converted to judicial 
separation. 

67. J Duncan M Derrett, The Death of a Marriage Law: Epitaph for the Rishis, (1978) at p 34. 

68. J Duncan M Derrett, Critique of Modern Hindu Law, (1970) at 351. 

69. Special Marriage Act, 1954, sections 23 and 27(d). 

70. Parsi Marriage and Divorce Act, 1936, section 34, prior to 1988. 

71. Ibid, section 34. 

72. Ibid, section 32(dd). 

73. Indian Divorce Act, 1869, section 10. 

74. Ibid, section 22. 

75. ibid, section 10(x), after 2001 amendment. 

76. Dissolution of Muslim Marriages Act, 1939, section 2(ix). 



CHAPTER 3GR0UNDS FOR MATRIMONIAL RELIEFS 


(B) Cruelty 

3.9 Species of Cruelty and Judicial Interpretation 


What would constitute cruelty would depend on a number of factors—the social and 
cultural background of the parties, their mental and physical conditions, the quality and 
length of their married life and so on. Also, cruelty can assume a variety of forms and 
could be infinite in its species. It could be physical or mental, direct or indirect, intended 
or unintended. As observed by the Supreme Court in Vishwanath Sitaram Agarwal v 
Sarla\ 77 - 


The expression 'cruelty' has an inseparable nexus with human conduct or human behaviour. 

It is always dependent on the social strata or the milieu to which the parties belong, their 
ways of life, relationships, temperaments and emotions that have been conditioned by their 
social status. 

While acts of physical cruelty could be obvious and discernible, what would constitute 
mental cruelty depends on innumerable factors and situations. As observed by the 
court in Kiran Robinson vAjeet Robinson : 78 - 

Infinite conduct comes under the scope of mental cruelty; no one dares to define it in a 
straight jacketed manner. In words of Lord Watson 'any definition would be either so wide as 

to be nugatory, or too narrow to fit in the ever varying events of human life.such 

sedimentary terms elude aprioric definition but can be illustrated, not defined. 

It is not necessary for a party claiming divorce to prove that the mental cruelty 
complained of is of such nature as to cause a reasonable apprehension in his/her mind 
that it will be harmful or injurious to live with the other party. Nonetheless, in order to 
constitute cruelty the acts complained of as causing cruelty must be more serious than 
ordinary wear and tear of marriage. In an interesting case before the Bombay High 
Court a petitioner, who was a homoeopathic practitioner, sought divorce on the ground 
that her in-laws forced her to wear sari. Dismissing the petition, a division bench of 
Justices AP DESHPANDE and REKHA SONDURBALDOTA held that in-law's insistence 
on sari cannot amount to cruelty under the Hindu Marriage Act. Though a sari may be a 
bothersome garment, a marriage cannot be ended over it, the court remarked. 79 - Not 
any and every abnormal act of the other party can be viewed as mental cruelty . 80 

In Bajrang Gangadhar Revdekar v Pooja Bajrang Revdekar , 81 - a husbands petition for 
divorce alleging cruelty by wife was dismissed as, according to the court, instances 
alleged to establish her cruelty were day to quarrels over trivial matters; the fact that 
the wife makes her grievance in loud voice was not cruelty. It remarked: 

It is not expected that a lady should remain like a maidservant and only to prepare food and 
look after the children. The wife is not executing a slavery bond in favour of the husband or 
in favour of her in-laws. Normal wear and tear is expected in every matrimonial home... A 
wife is also expected to have equal honour and dignity in the matrimonial home. 

Taking an overall view of the matters and considering the evidence on record as a 
whole the court held that the husband's plea of cruelty was nothing but his imagination. 
An earning wife, not parting with her salary in favour of the husband, is no cruelty. 82 - In 
Sumeet Kaur v Davender Singh , 83 conduct of the respondent husband in repeatedly 
pressurising his wife appellant to handover substantial part of her salary to him and 
hurling abuses upon her to do so was held to be mental cruelty. So also allegations like, 
the inability to cook or speak in Hindi are too trivial to constitute cruelty ; 84 so is a 





wife's selling away the house gifted to her by her father, without her husband's 
consent. 85 - 

Where a wife filed a petition for restitution and the husband filed a counter petition for 
divorce on the ground that in her restitution petition she made allegations about his 
drinking habit which amounted to cruelty, the court dismissed his divorce application 
and granted restitution in favour of the wife. Her not attending on him when he was in 
hospital with eye injury was also not perceived as cruelty. 86 - 

In BN Panduranga Shet v SN Vijay Laxmi 87 - the husband alleged that the wife was 
schizophrenic; the acts and incidents narrated by him were such as removing 
mangalsutra & kum kum, throwing bangles; however, despite all this he lived with her for 
four years and had two children. The court held there was no case of mental cruelty. 
While arriving at such a conclusion, regard must be given to the social status, 
educational level of the parties, the society they move in, the possibility or otherwise of 
the parties ever living together and all other relevant facts and circumstances. 

A reference may be made of some cases which are indicative of how the concept of 
cruelty is interpreted, as also how it has evolved over a period of years, so as to keep in 
tune with the changing times. It is significant to note that mens rea or intention to inflict 
cruelty is immaterial to establish a case of cruelty; however, if the conduct alleged in 
fact produces deleterious impacts on the petitioning party, cruelty can be established. 
Thus, where the wife administered "love potion" with the laudable object of bringing 
peace and love in the relationship, but that caused health problems to the husband, it 
was construed as cruelty entitling the husband to relief of judicial separation under 
section 10 of the HMA. 88 - 

In Shobha Rani v Madhukar Reddy, 89 the Supreme Court clearly stated that the intention 
is not a necessary element in cruelty. The absence of intention would not make any 
difference if, by the ordinary sense in human affairs, the act complained of could 
otherwise be considered as cruelty. 

Rajiv Suresh Godkari v Nilangi 9 ' is a case from Bombay where the petitioner wife was 
granted divorce on grounds of cruelty; the husband was in America and used to force 
the wife to adopt American lifestyle, asking her to wear particular type of clothes, drink 
wine, mix with his friends against her wishes, and on days when she was observing 
religious fasts, he used to bring home chicken, beef and pork and force her to eat that. 
This was held to be cruelty enough entitling the wife to divorce. 

The act of physically beating a wife would undoubtedly amount to cruelty.- 1 The mere 
fact that a wife did not file any formal police complaint against the alleged torture by 
her husband and in-laws, would not dislodge her allegations of cruelty in defence to the 
husband's plea of desertion. 92 - Nor is it mandatory that allegations of cruelty meted 
out to wife by husband and the "marpeet" and injuries should be supported by medical 
report. It is not always possible to do medical for every injury. It is quite common in 
India to resort to home remedies than rush to doctors unless injuries are of serious 
nature. 93 - The simple fact that no close relative or neighbour has been produced to 
prove acts of cruelty, is no ground to demolish a wife's plea of cruelty; 94 nor is the 
mere fact of a wife enduring cruelty by husband for ten years be construed as her 
having "condoned" the cruelty. 95 

Cruelty can also be constituted by omission—utter indifference towards the health of 
the spouse would constitute cruelty. 96 Wife levelling unsubstantiated allegations of 
adultery against husband not looking after him when he was hospitalised due to 
accident and subjecting him to insults and threats even when he was in injured state, 
constitutes cruelty. 97 In Parihar v Parihar, 98 - a wife's close connection with another 


man, her adamant behaviour and suicidal tendencies were considered to be acts of 
cruelty entitling a husband to relief. Where a wife left her husband leaving behind a two- 
month old infant, and refused to either return or keep the child with her, and the child 
died soon after her leaving, the court held that nothing could be crueller than the 
attitude of the wife in not taking the infant with her. The husband's petition for divorce 
was decreed in appeal. 99 - In Mayadevi v Jagdish Prasad 10 °- since the beginning the 
husband was suffering harassment from the wife, quarrelsome nature, abusive 
language, threats to implicate in false criminal cases and merciless beating of the 
children. When she was pregnant with a fourth child, she pushed her three children in 
the well and jumped after them. While she could be rescued, the children died. There 
could not be a more serious form of cruelty than this. The husband got the divorce 
decree. Attempts to commit suicide or even threats to do so amounts to mental 
cruelty. 1 01 ■ 

In Ajay Pal Singh v Dr Rosy S/'ngh, 102 where a wife consumed poison in the absence of 
her husband and her father, without ascertaining the facts and truth of the case, the 
court implicated him for a criminal case, and it was held to be a case of cruelty. 

However, where a wife attempts suicide because of the torture and ill-treatment of the 
husband and his family, it was held that she was not guilty of cruelty. 3 

Removing of mangalsutra by the wife was held to constitute cruelty on the husband in 
Parim Mehar Seshu v PN Sasfr/. 104 Viewing it as serious matrimonial fault the court 
observed: 

She removed it (mangalsutra) even though the marriage was subsisting and her husband is 
alive. Such act is not expected from an educated Hindu Brahmin Woman 1 (emphasis added). 

The conduct of the husband in disputing the paternity of the child without 
substantiating the same during the trial amounts to cruelty. 105 Sadistic behaviour and 
extremely suspicious nature of husband doubting his wife's character is cruelty. 6 
Where a husband was a drug addict and not earning anything, the court held that such 
conduct by itself constitutes cruelty. 107 

Where a wife refused to prepare tea for her husband's friends and lodged false report 
on non-bailable offences against him and his relatives, and also got rid of her 
pregnancy, the court held her guilty of cruelty. ° 8 - In Narinder Singh v Rekha , 109 - 
however, refusal to serve tea even if proved in court, was held not to be a serious 
matter and hence, insufficient to prove cruelty, more so as in this case where the 
parties had lived together only for a period of eleven days. 

Where a husband was into a career of music which was not to the wife's liking, and she 
exhibited immense dislike to his "sadhna" in music and also humiliated and insulted 
him in the presence of his students and further caste aspersions on his character, 
cruelty was established. The wife's petition for restitution was dismissed and the 
husband's petition for divorce granted. 110 - 

So also, where a wife is emotionally involved with somebody else but, is forced into a 
marriage by her parents and she refuses to live with the husband, does not even go to 
see him in hospital when he is sick and further, attempts suicide with her lover and the 
news of which was published in the papers to the great embarrassment and 
humiliation of the husband, it was held to be a clear case of cruelty entitling the 
husband to a divorce decree. 11: 

To force the partner to a sexless life damages the physical as well as mental health of 
that partner and would amount to cruelty. iZ In Shakuntala v Om Prakash , 11 3 the wife, 
though not barren, was psychologically averse to sexual relationship and even refused 


treatment for her frigidity. This was held to amount to cruelty. In Praveen Mehta v 
tnderjit Mehta 114 - a husband's divorce petition against the wife on ground of cruelty 
was based on allegations of wife's non-cooperation in conjugal relations as a result of 
which the marriage was not consummated, her abusive and rude behaviour in the 
presence of elders and outsiders, police complaints against him and his parents, 
making false statement that she had conceived and there was a miscarriage, etc. The 
couple had lived together for hardly six months and were separated for ten years. All 
efforts to bring her around failed. The court held that the acts alleged were grave 
enough to constitute mental cruelty. It remarked: 115 - 

Mental cruelty is a state of mind and feeling with one of the spouses due to the behaviour 
pattern by the other... feeling of anguish, disappointment and frustration in one spouse 
caused by the conduct of the other can only be appreciated on assessing the attending 
facts and circumstances taken cumulatively. 

In Usharani Lenka v Panigrah Z 116 - a husband obtained a decree of divorce on the ground 
of mental cruelty; the court found that the wife's refusal to have sexual intercourse and 
leaving the matrimonial home shortly after marriage and continuing to be away for 
seven years amounted to mental cruelty. In Dr Braja Gopal Bag v Sharmistha Sag 117 
however, it was held that if there was any denial or lack of satisfaction in sexual 
relations, the reason for the same was attributed to the husband's unbehoving conduct 
and not the wife's weakness or behaviour. In answer to husband's petition for divorce 
on ground of mental cruelty caused to him by wife's denial of sexual intercourse, the 
wife alleged that she was mentally tortured by the husband and his mother; further, he 
wrote a letter to the Development Society (which has no role to play in their personal, 
private life) that his wife lacked normal female character and refused to cohabit. The 
wife even subjected herself to medical board which found her to be mentally and 
physically normal. According to the court, if under such circumstances the wife is 
unable to respond to the sexual desires of the husband to his satisfaction there can be 
no cruelty on the part of the wife. The husband cannot be allowed to take advantage of 
his own wrong and so was held to be not entitled to divorce. In Srikant v Anuradha^ 8 a 
wife obtained a divorce on the ground of desertion and cruelty, based on the fact of 
husband's impotency. The court remarked: 119 

In these days it would be an unthinkable proposition to suggest that the wife is not an active 
participant in the sexual life and therefore, the sexual weakness of the husband which 
denied normal sexual pleasure to the wife is of no consequence and therefore cannot 
amount to cruelty. 

In other words, the court held that sexual weakness of the husband would clearly 
constitute cruelty. Likewise, in Nijhawan v N/yhawan, 120 even though the marriage was 
consummated and there was a child also, the husband was declared to be sexually 
weak and the wife was granted judicial separation on the ground of cruelty. The court 
observed: 121 

Marriage without sex is an anathema. Sex is the foundation of marriage and without a 
vigorous and harmonious sexual activity it would be impossible for any marriage to 
continue for long. It cannot be denied that the sexual activity in marriage has an extremely 
favourable influence on a woman's mind and body. The result being that if she does not get 
proper satisfaction it will lead to depression and frustration. ... It must be recognised that 
nothing is more fatal to marriage than disappointment in sexual intercourse. 

The following observations of Justice Kailash Gambhir made in Shashi Bala v Rajiv 
Arora , 122 - are pertinent in this context: 

...sex starved marriages are becoming an undeniable epidemic as the urban living 
conditions today amounts to an unprecedented pressure on couples. The sanctity of sexual 
relations and its role in invigorating the bond of marriage is getting diluted and as 
consequence more and more couples are seeking divorce due to sexual incompatibility.... 


And further 


.that the twain shall become one flesh so that they are no more twain but one is the real 

purpose of marriage and sexual intercourse is a means and an integral one, of achieving 
this oneness in marriage. 

The husband was granted divorce on inter alia, ground of wife's non-responsive non- 
cooperative attitude in sexual relations. In Krishna Murari Sinha v Asha S/nha, 123 the 
court held that denial of sexual intercourse by wife for long time without sufficient 
reason amounts to cruelty; it cannot be regarded as wear and tear of family life. 
However, since the husband had resumed cohabitation, the alleged cruelty was 
considered to have been condoned. 

Husband's plea of refusal by wife to cohabit even though the marriage was duly 
consummated and they had two children, was dismissed. The court held that the 
divorce petition is a litany of general complaints but no specific incident of cruelty has 
been pleaded. 124 - In a queer case from Delhi, a husband refused to consummate the 
marriage and have physical relations with the wife on the ground that she did not have 
a job whereas in her biodata before marriage it was stated that she was employed and 
thus, he was duped. This was construed as cruelty entitling the wife to a decree of 
divorce. According to the court: 

Undeniably, with ever increasing cost of living, to lead a comfortable life, one looks for a 

working spouse.but it is inexplicable.that the husband gave so much importance to the 

employment of his wife that he put a pre-condition for production of testimonials of 
employment first and then to consummate the marriage....To put a pre-condition [of a job] 
for discharging one of the most vital matrimonial obligations is baffling and unfathomable, 
to say the least. 

The trial court order granting divorce to the wife was upheld by the High Court. 

In a case from the Madras High Court involving highly educated parties, the 
husband sought divorce on grounds of mental cruelty by the wife. In fact both parties 
made reckless allegations against each other like, the husband alleging that the wife 
used to force him for sexual intercourse even when he was not in good health and on 
his refusal, get violent and abusive, and the wife on the other hand alleging his extra¬ 
marital affairs, and so on. The parties had somehow lived together for only four years 
and were separated for 12 years. While the trial court dismissed the husband's petition, 
the High Court, on appeal, granted divorce. The court analysed the facts and 
circumstances of the case and held: 127 

The denial of marital comforts to each other for a long period of life undoubtedly would lead 
to mental cruelty. We make it dear that, our opinion is not rested upon irretrievable breaking 
down of marriage, but based on section 13(1) of the Act. 

It may be pointed out that all through the judgment; the emphasis was on the 
unworkability of the marriage due to attitudes of both the parties. "When the parties 
have made wild and reckless allegations against each other and when it is impossible 
to preserve or save the marriage... any effort to keep it alive would be 
counterproductive.... and the grant of divorce will be the best and inevitable solution...." 
The court observed. However since irretrievable breakdown is not still a statutory 
ground for divorce the court based its judgment on the legally available ground, viz 
mental cruelty. Malathi Ravi v BV Raw', 128 - is a significant example of courts practical 
and positive approach in such cases by not insisting on technicalities. This was a 
husband's petition for divorce, initially on ground of desertion which was not 
established; the wife on the other hand got a decree of restitution. However, not only 
did she not join him but made false allegations and criminal complaints etc. causing 
him great mental cruelty so he filed an appeal seeking divorce on the ground of mental 
cruelty. The same was granted. Against this the wife filed the present appeal arguing 
that since he had filed the divorce case on the ground of desertion which was not 
proved so plea of mental cruelty and a decree on that basis was not tenable. 
Dismissing this argument the court observed: 129 





In our considered opinion, the issue of mental cruelty should be addressed by this court for 
the sake of doing complete Justice....[I]t is the bounden duty of the court to do so and not 
leave the parties to fight the battle afresh after thirteen years of litigation. Dealing with the 
plea of mental cruelty which is perceptible from the material on record would not affect any 
substantive right of the appellant. It would be only condoning a minor technical aspect. 
Administration of justice provokes our judicial conscience that it is a fit case where the 

plentitude of power conferred on this court under Article 142 deserves to be invoked.By 

such exercise we are certain that it would neither be supplanting the substantive law not 
would it be building a structure which does not exist. It would be logical to do so and 
illogical to refrain from doing so. 

Impotency of the husband was held to amount to cruelty by the apex court in 
Sirajmohmedkhan v Hafzunisa , 130 - This was not a case for divorce but a wife's 
application for maintenance under section 125 of the Code of Criminal Procedure, 1973 
on the ground that the husband was guilty of wilful neglect and was unable to fulfil his 
primary responsibility of discharging his marital obligations. Her staying separate from 
the husband on ground of his impotency was held to be a reasonable ground to stay 
separate and seek maintenance. In Vinita Saxena v Pankaj Pandit , 13 husband suffered 
from "mental disorder" and was not able to have sexual relationship with his wife; the 
marriage was not even consummated. This by itself constitutes mental cruelty 
according to the court. In this case, the husband also attempted suicide and was a 
case of paranoid schizophrenia. The marriage lasted only for 4-5 months and the 
parties were living separately for the past 13 years and litigating. Considering the 
various humane aspects the court held 132 that the wife was entitled to be relieved 
"from the shackles and chain of the respondent-husband and live her own life, if 
nothing less but like a human being." 

Where however, a wife seeks divorce on ground of cruelty without making any 
reference to her sexual dissatisfaction as the cause of mental and physical cruelty, her 
application for medical examination of the husband for ascertaining his potency was 
rejected. According to the court, if the relief claimed in the suit is not founded on 
ground of impotency, medical examination of the husband would not serve any useful 
i si 

purpose. 

Where a husband in his letters to his wife uses vulgar and undesirable language like 
prostitute, whore, a fallen woman etc., this is infliction of the worst type of cruelty. 134 - 
Suspicion of illicit relationship itself amounts to cruelty. In Abhisha v Poozhithura 
Suresh , 135 the wife was an airhostess. Whenever she used to have conversation with 
her colleagues or superiors he used to suspect her. "No person can live with a spouse 
who is suspecting his/her behaviour towards others, and when such suspicion goes to 
the extent of alleging illicit relationship, it would amount to mental cruelty", the court 
observed. 

In-laws desirous of a male child, insisting on sex determination test with a view to abort 
if it is a female, would be cruelty. 

A wife comparing her husband with a barking dog and also filing false cases against 
him, and further making allegations of sodomy against him, and molestation against 
the father-in-law, was held to be guilty of cruelty against the husband. 137 - 

False allegation of second marriage is mental cruelty. 38 - Mere allegation of cruelty 
against a spouse without any convincing and cogent evidence would in itself amount to 
cruelty and can very well be a ground for divorce. 139 A husband's contracting a second 
marriage is in itself an act causing mental torture amounting to cruelty. 0 When the 
first marriage is valid, second marriage by the husband does not constitute case of 
"plural marriage", but would amount to cruelty. 41 ■ 



Parenthood is a normal natural desire of every human being. A spouse who deprives 
the other of this pleasure and desire would be causing great mental agony to that other 
spouse. 142 - Such cruelty may be inflicted by either spouse towards the other. Thus, a 
spouse may resort to sterilisation, or coitus interruptus, or a wife may refuse access to 
the husband, or terminate her pregnancy, thereby depriving the other of parenthood. 
The courts have, at times, made a distinction between such attitude or conduct of the 
wife and that of the husband. For instance, in Fowler v Fowler , 143 - the wife refused to 
have children and insisted on the use of contraceptives, as a result of which the 
husband's health suffered. The court, however, held that the wife was not guilty of 
cruelty unless her conduct was intended to inflict misery on her husband. A distinction 
was made between a wife's refusal to have children and a husband's refusal. It 
observed: 144 - 

If a man takes contraceptive measures against the will of his wife... so as to prevent her 
having children without reasonable excuse for so doing, then it is easy to infer that he does 
it with intent to inflict misery on her... But when a wife herself takes contraceptive measures, 
or asks her husband to take them, her conduct can often be attributed to fear for the 
consequences to herself, without any intention of injuring him. She fears the pains and risk 
of child birth. This is very unnatural and unfortunate, but it is not cruelty unless she has also 
an intention to inflict misery on her husband. 

In Forbes v Forbes , 145 - and P v P, 146 however, the court held that such conduct of the 
wife would amount to cruelty. 

Bravery v Bravery , 147 - Knott v Knott 148 - and Sheldon v Sheldon 149 - are instances where 
the husbands inflicted cruelty on their wives by depriving them of motherhood by 
undergoing sterilisation operation, by practicing coitus interruptus, and by depriving the 
wife of normal sex life, respectively. 

In the Indian context, in Satya vSiri Ram 150 - a wife got her pregnancy terminated twice 
against the wishes of her husband and his family. The husband tried his best to 
dissuade his wife, but failed. The court held that the wife's conduct amounted to 
cruelty. Likewise, in Sushil Kr Verma v Usha , 15 the wife's terminating her pregnancy 
without husband's consent was held to amount to cruelty. In Suman Kapur v Sudhir 
Kapur , 152 - a husband sought divorce on the ground, inter alia, that his wife, who was a 
career oriented lady, got her pregnancy terminated three times because she did not 
want motherhood thereby depriving him and his parents, the joy of parenthood. This 
was held to constitute mental cruelty. So also a wife's avoiding sexual relations 
because she did not want a child at the cost of her physical looks. 153 Stanly Hedger v 
Florence, 154 was a wife's petition for divorce under section 10(1)(x) of the Divorce Act. 
Her case was that she was very fond of children and had expressed her desire to be a 
mother but the respondent husband was totally against this as a result of which she 
was constrained to take precautions against conceiving. The court analysed a few 
English cases and the facts and arguments in the present case and observed: 

.the cardinal objectives and concepts in our social system with respect to marriage and 

the constitution of family is to have a solemn union of two persons, the man and the woman 
to build up a family consisting of offspring. If one of the spouses makes any compulsion or 
restrainment from being conceived against the cherished wish of giving birth to a child it is 
against the normal instincts of life...This will definitely amount to mental cruelty... 

A husband desirous of a male child, who has his wife's pregnancy terminated twice 
because she was carrying female foetus, was held to be a clear case of cruelty by the 
husband. Her leaving the house on account of husband's harassment and cruelty would 
not entitle him to take plea of desertion. 55 - The mere fact of wife not begetting a child 
cannot be treated as cruelty; 156 - nor is planning when to start a family so as to give 
secure and better life to the child. 157 Incapacity to conceive immediately after a 
medical treatment is not mental cruelty on husband. 158 - 



In K Bhavani v K Lakshmana Swamy , 159 - a husband underwent a sterilisation before 
marriage and concealed this fact from his wife. Thus, the wife was forced to be barren. 
This was considered to be an act of "physical, mental and legal cruelty", entitling the 
wife to stay separate and ask for maintenance. The allegations of the wife that the 
husband, who was a practising advocate, was a lunatic and that there is a streak of 
insanity running throughout his entire family, was held to amount to mental cruelty. 160 - 
In a case decided by the Supreme Court, !cl a husband had been unsuccessfully 
fighting litigation for 15 years to get out of the marriage on the ground of his wife's 
cruelty. He was an academically highly qualified person with two doctorates, and the 
wife also was a post-graduate and working as a lecturer at the time of marriage. The 
husband was working in the USA and the wife joined him there after six months. There 
were problems and quarrels right from the beginning. The wife was always quarrelling 
and behaved in a very insulting manner, humiliating the husband in the presence of 
outsiders and creating scenes, not doing any household work, refusing to share bed, 
etc. She also filed criminal complaints to the police alleging that she was badly beaten 
by the husband and his mother. They were called to the police station and had to be 
there for more than 10 hours. The police, however, refused to register the complaint, as 
they did not find any prima facie case. On these facts, the court found that the husband 
who was holding a high position in life, must have suffered humiliation and acute 
cruelty in the hands of the wife, and so was held to be entitled to a decree of divorce. In 
Vishwanath Sitaram Agarwal v Sar/a, 162 a husband's petition for divorce on the ground 
of cruelty was dismissed by all the Courts below, but he did not give up and filed the 
present appeal before the apex court. The various acts of cruelty by the wife as alleged 
by him, included insulting and humiliating behaviour in public and private, false criminal 
complaints and cases, getting scandalous and defamatory stories published in 
newspapers thereby, tarnishing his image, and various other acts "causing humiliation 
and calculated torture to make his life miserable." Allowing the husband's appeal the 
court observed: 163 - 

It does not require Solomon's wisdom to understand the embarrassment and harassment 
that might have been felt by the husband. The level of disappointment on his part can be 
well visualised like moon in the cloudless sky. 

And further 164 - 

Thus analysed it would not be out of place to state that his brain and the bones must have 
felt the chill of humiliation. The dreams sweetly grafted with sanguine fondness, with the 

passage of time reached the Everstine disaster.The cruel behaviour of the wife has frozen 

the emotions and snuffed out the bright candle of feeling of the husband because he has 
been treated as an unperson. 

A wife writing malicious and damaging letters and seriously tarnishing husband's 
image at workplace and focussing all her attention energy and time to destroy his 
career and reputation is clearly guilty of cruelty causing deep anguish, disappointment, 
agony and frustration to the husband. 165 - 

Calling the husband "mota haathi" was held to amount to cruelty, as "it is bound to 
strike at his self-respect", Justice Vipin Sanghi observed in a case. 166 - A wife abusing 
her husband, inter alia, as being born of a "prostitute" is not ordinary wear and tear, the 
apex court held in Vinod Kumar v Saraswathi , 167 - overruling High Court's order 
dismissing husband's petition for divorce on ground of mental cruelty. 

A husband's arrest and conviction to life imprisonment for a murder, just two weeks 
after marriage is sufficient ground to decree divorce to wife on ground of cruelty. "Wife 
of murderer has to pay huge price for husband's crime; society treats her as murderer's 
wife.... it would be in the interest of justice to dissolve the marriage and put an end to 
the endless suffering and misery to enable her to live her own life"; the court 
observed. 168 



Levelling disgusting accusations of unchastity against the wife by a husband in his 
written statement to wife's divorce petition was held to be a "grave assault on 
character, honour, reputation, status as well as health of the wife." 169 - It is significant to 
note that even if these allegations are withdrawn later the husband is not absolved of 
the charge of causing mental cruelty. The following remarks of the court are 
pertinent: ! 

A conscious and deliberate statement levelled with pungency and that too placed on record 
through the written statement cannot so lightly be ignored or brushed aside to be of no 
consequence, merely because it came to be removed from the record only... 'the indelible 
impact and scar it initially would have created, cannot be said to have got ipso facto dissolved, 
with the amendment ordered.' 

Another point clarified by the court was that the section on cruelty does not stipulate 
any particular period or duration to be necessary to constitute cruelty. It is not the 
length nor the numerical count of such incident nor continuous course of such conduct 
but "the intensity, gravity and stigmatic impact of it when meted out even once and the 
deleterious effect of it on the mental attitude, necessary for maintaining a conducive 
matrimonial home." 

While it is established by the above cases that disgusting allegations in the written 
statement, or retracted allegations can be treated as mental cruelty, there is another 
allied aspect as well, viz, unsubstantiated allegations by the petitioner. In B Srinivasulu v 
Veena Kumari , 171 - a husband filed a divorce petition alleging mental torture and cruelty 
by the wife. These were not elaborated except a statement that "the amount of torture, 
and harassment that was perpetuated could be too little to be narrated; one has to go 
through such suffering". The court took this as his modesty and shyness, and held that 
even though desertion and cruelty were not elaborated in the petition, the conduct on 
the part of the wife was such that desertion and cruelty could be attributed to her 
thereby entitling the husband to the decree. It is significant to note that the parties had 
been separated for over thirteen years. 

Demand for dowry by the husband's parents with the support of the husband amounts 
to mental cruelty by the husband. In Shobha Rani v Madhukar Reddi, 1 72 the Supreme 
Court dealt with the issue of dowry demand qua its impact on matrimonial relations. It 
was held that dowry demand perse constitutes cruelty, giving to the wife a ground for 
divorce. The wife's allegations of dowry demand by the husband and his parents was 
established, inter alia, by a letter written by the husband, in which he had conceded that 
he did not see anything wrong in his parents asking for a few thousand rupees, and that 
this was quite common for which his parents were being needlessly blamed. The trial 
court did not see any cruelty in demanding dowry and remarked: 173 - 

Though one would not justify demand for money, it has to be viewed in this perspective. The 
respondent is a young upcoming doctor. There is nothing strange in his asking his wife to 
give him money when he is in need of it. 

The High Court also felt that there was nothing wrong or unusual in the respondent, 
who was a doctor, asking his rich wife to spare some money. According to the 
court, 174 - "the wife appears to be hypersensitive and she imagines too much and too 
unnatural things". 

However, in appeal, the Supreme Court held that the High Court had misunderstood the 
case and had proceeded on the ground that the husband wanted some money from his 
wife, which was not the fact, as the husband, in his letter addressed to the wife, had 
himself admitted that his parents demanded dowry. The court clarified that intention to 
harm is not an essential ingredient of matrimonial cruelty; a wrong act per se 
constitutes cruelty. It observed: 175 - 


There may be instances of cruelty by the unintentional but inexcusable conduct of any 
party... relief to the party cannot be denied on the ground that there has been no deliberate 
or wilful ill-treatment... The demand for dowry is prohibited under law. That by itself is bad 
enough. 

Relying on Shobha Rani, the Rajasthan High Court in Prakash Kaur v Harjinderpal 
S/'ngh, 176 - decreed a wife's petition for divorce on the grounds of cruelty and desertion. 
She alleged that the husband made dowry demands and harassed her. She had also 
filed complaints for offences under sections 498A and 406 of the Indian Penal Code, 
1860, which were pending. The husband did not appear to contest the case; the court 
thereupon, after going through the evidence of the petitioner, found that her case was 
well founded and an ex parte divorce decree was passed. The court observed: 177 "The 
demand for dowry is an act of cruelty because it is the negation of the matrimonial 
obligation which one spouse has against the other". 

In Prem Chand Pandey v Savitiri Pandey , 178 - however, a wife's petition for divorce 
alleging dowry demand and harassment was dismissed by the High Court, as it found 
that the conduct of the wife was unreasonable. She had levelled wild allegations 
against the husband of his having illicit relations with another lady, whose name she 
failed to give. This, according to the court constituted cruelty by the wife against the 
husband. Where a husband makes allegation questioning the chastity and fidelity of the 
wife, by projecting that he had no sexual connection with her and so, was not the cause 
for her conception leading to alleged abortion and these allegations are found to be 
false, cruelty is established. Filing of criminal cases against the husband and his other 
family members, which are admittedly false and leading to their arrest is cruelty. 
Besides, the wife in this case also resiled from an agreement after taking a substantial 
amount of money, to sign papers for divorce by mutual consent. The conduct of the 
wife was held to be a clear case of cruelty. 79 - Refusal to participate in proceedings for 
divorce and forcing the appellant (husband in this case) to stay in a dead marriage by 
itself constitutes mental cruelty, the apex court ruled in Sukhendu Das v Rita 
Mukherjee . 18 °- The facts depict a very sorry state of affairs. The husband's petition for 
divorce was rejected by the trial court as also by the High Court as ground of desertion 
and/or mental cruelty could not be proved. Parties were living separately for 17 years 
with no chances of amicable settlement. The Mediation Centre of Supreme Court tried 
to attempt resolution but the wife did not participate in the proceedings. The court 
found the marriage beyond salvage and granted decree of divorce. In Debal Kumar 
Bakshi v Bithi Baksh/, 181 a wife who filed complaints against her husband and his 
mother which were not specified and ultimately proved wrong, was held guilty of 
cruelty. The husband was an engineer and lecturer in a University. "Such infamy on part 
of teacher of university is worse than death" and hence, he was entitled to relief by way 
of divorce. 

Filing of admittedly false criminal cases and allegations of illicit relations with "Bhabi" 
and niece amounts to cruelty. 82 In K Srinivas v K Sunita , 183 - a wife filed criminal 
complaints against husband and several of his relations leading to their being jailed 
and later acquitted. She also sought restitution of conjugal rights. The family court 
granted husband's divorce petition on ground of cruelty and dismissed wife's petition 
for restitution. On wife's appeal the Andhra High Court set aside the order, hence, the 
husband's present appeal. The court found enough and more evidence to demolish the 
wife's claim and allowing the husbands appeal, observed "we unequivocally find that 
the respondent wife filed a false criminal complaint and even one such complaint is 
sufficient to constitute matrimonial cruelty." (emphasis added). 

Where wife initiated proceedings under section 498-A and during pendency of 
matrimonial proceedings for divorce initiated by husband, all family members were 
arrested and she made forceful entry into the house with the help of local people, 
cruelty was construed. Besides, she made bald and baseless allegations against the 


husband that he wanted to marry another lady. In court she took the stance that she 
was ready to live with him. The court however held that her attitude and acts amounted 
to cruelty and decree of divorce was granted. 184 - 

In Manisha Tyagi v Capt Deepak Kumar , 185 the wife filed a number of criminal 
complaints against her husband which were found to be not true and ended in 
discharge or acquittal. The wife also made allegation of sodomy against husband and 
against her father-in-law of molesting her. All this constitutes cruelty. The Division 
Bench of the High Court granted a decree of divorce on the ground of cruelty which 
was converted to judicial separation by the Supreme Court, on wife's appeal. A wife 
persistently making scandalous and false allegations defaming husband and his family, 
that sister-in-law was involved in prostitution; her father-in-law's brother tried to outrage 
her modesty; that her in-laws tried to push her into prostitution, is clearly guilty of 
causing mental cruelty to the husband. 186 - 

However, making complaints to redress a grievance cannot per se constitute cruelty 
unless they are false, malicious or motivated. 187 - 

A wife's conduct of filing criminal cases against husband alleging dowry demand and 
bigamy—both ending in acquittal, and allegations against husband's potency in reply to 
husband's allegations of impotency of wife were held not to amount to cruelty. 188 - A 
husband filed a divorce petition on ground of mental cruelty by the wife alleging, inter 
alia, that she had filed criminal cases against him and his family members which ended 
in their acquittal. The acquittal, it was contended, constituted cruelty on the part of the 
wife who initiated the proceedings. Rejecting this argument, the court held that the 
criminal case ended in acquittal on the ground that the prosecution failed to prove the 
case beyond all reasonable doubt. The acquittal is not on the ground of no evidence. It 
is settled law that nature of evidence required in criminal case is of different standards 
and the same standard of proof is not required in civil proceeding. Therefore, mere 
acquittal of the husband and his parents in criminal case cannot be treated as instance 
which goes in favour of the appellant-husband to substantiate the plea of cruelty on 
which a decree of divorce has been sought. ° 9 Photographs taken in better moments 
of life cannot to relied upon to arrive at a finding that all is fine in the marriage and 
there is no cruelty inflicted by the husband (in this case) on the wife. The husband was 
granted restitution under section 22 of the Special Marriage Act, 1954 which was 
challenged by the wife on the ground that it was impossible and dangerous to lead a 
peaceful life with him. The husband sought to produce photographs to establish that 
there was no marital discord. Admitting the wife's appeal the court held that 
photographs taken in better moments of life may be relevant to an extent but not 
conclusive evidence of harmonious relationship; decree of restitution in favour of 
husband was set aside and divorce granted to the wife. 190 

In Kamleswari Bai v Peeluram Sahi , 19 the court held that ''invoking legal remedy by 
parties cannot be termed as cruelty unless the same is launched mala fidely and with a 
view to harass and torture the opposite party." Reference was made to Krishan Kumar v 
Shankari , 192 where also the High Court held that criminal proceedings by a wife would 
not constitute cruelty even if there was acquittal in criminal proceedings. In Kuldeep 
Singh v Chand Ran/', 199 the fact that the wife filed criminal proceedings against the 
husband, which were dropped was held to be no cruelty. 

There can be no divorce on the ground that the petitioner wants to obtain status of 
"singlehood" on her passport. Thus, where a woman filed a divorce petition in a local 
Delhi Court initially on ground of cruelty & desertion but conceded that she wanted 
divorce to show her status as "single" on her passport to enable her to go abroad to her 
son and live with him, the trial court, (ADJ) dismissing her petition, observed that the 


HMA clearly provides for grounds for divorce and the plea put forth by the petitioner in 
this case, viz, obtaining marital status of singlehood, is no ground under the law. 194 - 

Loss in business and non-payment of the loan availed by the husband for business run 
by the wife/respondent, cannot be construed as cruelty. Husband was a party in 
running the business and helped wife by availing loan; his plea that she had not repaid 
the loan and this led him to financial problems and hence, constituted cruelty, was 
turned down by the court in KC Allwyn v Aroika Ruby, 195 case under section 10(1)(x) 
Divorce Act. 

A wife who filed complaint under Protection of Women from Domestic Violence Act, 
2005 was held not to be guilty of cruelty. According to the court, that by itself is not 
cruelty unless it is found by positive evidence that the complaint was false. When an 
Act permits, a wife to approach court under provisions of the Act and if that remedy is 
availed of, such act should not be treated as cruelty otherwise in no case can a lady file 
complaint if it is to be treated as cruelty. 196 - 

Sumathi v Palanichamy,^ 97 is a significant case where the husband, who was trying to 
be too clever, was denied relief. The wife had filed criminal complaints under section 
498-A IPC etc., against the husband and he sought divorce on the ground of cruelty 
alleging, inter alia, that she had filed false complaints against him and his parents, 
which ended in his acquittal. The fact however was that the acquittal was not on merits 
but because the spouses agreed to settle their differences and resume cohabitation; 
and since the offence was non-compoundable the wife was constrained to depose 
quite contrary to her complaint which ended in his acquittal. The husband had, in fact 
hoodwinked the wife to enter into such compromise and after resuming cohabitation 
and obtaining acquittal, he resiled and backed out from his stand relating to 
resumption of cohabitation and issued divorce notice to the wife alleging cruelty. While 
the trial court and the first Appellate Court granted the divorce, the High Court, in the 
present appeal saw through the husband's game and held that the allegations of 
cruelty made by him were bald and baseless and no case for divorce on ground of 
cruelty was made out. However, the court advised them to think of reunion in the 
interest of their two minor daughters. 

Allegations that the wife became witness before a police authority against the husband 
and his sister in a criminal case under section 498-A IPC, filed by the wife of husband's 
elder brother, were held not to constitute cruelty by the wife. 198 

As to whether the behaviour of the relatives of the wife could be considered to be act of 
cruelty by a wife, the court held in the negative: 199 - "The behaviour of the relatives of 
the wife cannot be considered to be an act of cruelty on the part of the wife though no 
doubt she could have resisted their attempts to disturb the matrimonial home and 
continued to stay with her husband." Likewise in Geeta Nainy v BB Nainy, 200 where 
wife's brothers sent two letters making complaints against the husband-one at his 
work place and another, a post card, to the husband, it was held that these letters 
written by the wife's brothers cannot be construed as cruelty by the wife; there was no 
basis nor justification for presuming that these were written at her behest or 
instigation. 

It is however, submitted that a spouse who supports, acquiesces or stands as a mute 
witness to objectionable and undesirable behaviour of his/her parents or other relatives 
towards the other spouse, cannot be completely absolved of the charge of cruelty. 

In Mango v Prem Chand 201 and Rabindranath v Promiia 202 courts had adopted a more 
rational and logical view by holding that cruelty by the in-laws amongst whom the wife 
is normally expected to live, tantamounts to cruelty committed by the husband 
especially if he does nothing to prevent or mitigate it. 


Rajesh Kumar Singh v Rekha Singh, 203 - is a sad reflection on the psyche of some 
people. A husband sought divorce against his wife on the ground of cruelty and the fact 
that she was gang-raped was the basis of cruelty. According to the husband's counsel, 
it was not possible for the appellant (husband) to move in the society with a person 
who has been gang-raped and it would be a kind of cruelty if he were to stay with her. 
Dismissing the husband's appeal, the court expressed its shock in these words: 204 - 

We have no words to describe this submission. The least we can say: we are appalled. It is 
beyond our comprehension that anyone can even make such suggestion. It shows lack of 
understanding regarding rape, trauma and emotional needs of a rape victim. 

Further, the court remarked: 205 - 

The rape victim doesn't require divorce suit slapped on her; She doesn't require courtroom; 

She requires counselling, understanding compassion and moral support. 

Today when cases of rape are increasing day by day, the plight of the victim who has 
suffered the trauma of rape can well be imagined if the courts were to view it as a 
"matrimonial offence". 

A wife's refusal to quit her job per se, is not cruelty. In R Prakash v Sneh Lata, 200 the 
court expressly emphasised the concept of complete equality of the spouses. The 
husband had filed a divorce petition on the ground of cruelty of the wife, based on her 
refusal to leave her job. The conduct and behaviour of the husband was indicative of 
his indifference towards his wife and child. The court held that it was he rather than the 
wife who was guilty of cruelty, and so he would not be entitled to the divorce decree. 
The following remarks of the court are pertinent:* ! 

The orthodox concept of the Hindu wife is that she is expected to be Dharampatni, 
Ardhangini, Bharya or Anugamini. The literal meaning is that she has to follow the husband. 

This orthodox concept of wife and expectations from her to subject herself to husband's 
wishes has undergone a revolutionary change with education and high literacy in women 
and with recognition of equal rights to women in the Constitution and abolition of sex 
distinction in all walks of life. She is a partner in marriage with equal status and equal rights 
with the husband. 

Wife's failure to get her job transferred to place of husband's work after marriage, even 
though she had agreed to do so before marriage, was held not to constitute cruelty. 
According to the court, "it is not the bounden duty of a wife as a legal obligation, to 
extirpate herself from her settled life and job to follow her husband. 208 A wife's 
demand to live separately with her husband and child, per se, does not constitute 
cruelty. 09 In Kakali Das (Ghosh) v Ashish Kumar Das 210 also, the husband in his 
divorce petition, alleged that the wife's demand for separate living, inter-alia, constituted 
mental cruelty. On the facts of the case, the husband's petition was rejected. As to the 
wife's demand for a separate matrimonial home the court observed that such desire of 
a wife is "not an unreasonable or illegal desire". It observed: 211 

Husband cannot deny a reasonable demand or desire of wife on plea of his duty towards 
other members of the family. A wife is entitled to demand a separate exclusive residence for 
herself and the husband for justifiable reasons...but such right does not extend to whimsical 
or unreasonable demand or sheer obstinacy. 

In this case, the wife wanted her husband to stay with her in her father's house for 
some time so that she could regain the confidence and faith lost due to alleged 
maltreatment by the husband. The court found this to be a reasonable demand. 

In a case 212 where a wife asked her husband's brother not to intervene in their 
(couple's) quarrel and not to meddle in their private affairs, and she wanted to live 
alone with her husband, the court found no case for alleged mental cruelty. In Bidyut 
Kumar Saha v Tapa Saha, 213 a husband filed petition for divorce on ground of cruelty 
with allegations such as wife singing Hindi cinema songs, spending long time in the 


bathroom, talking over telephone with somebody unknown to husband, having tumour 
on head, offensive smell coming from mouth, weak memory, etc, these grounds were 
not substantiated by any evidence. However, according to the court, even if they had 
been substantiated, these do not constitute cruelty. It observed: "Appellant (husband) 
married the respondent with a sniffy mind and started to discover defects in her 
appearance and behaviour with jaundiced eyes". The court found that it was, in fact, the 
husband who was cruel by not sharing her problems or caring for her, if she was found 
suffering from any disease. In Beena SS v Sunderesan, 2 4 the court emphasised that 
dissolution of marriage cannot be ordered on mere asking by petitioner. Utmost care, 
caution and circumspection should be observed... in such cases otherwise disastrous 
consequences will follow. In this case the husband's allegations in support of his case 
of mental cruelty were flimsy and not corroborated by independent evidence. "Stray and 
inconsequential allegations made even if proved, will not by itself contribute to the 
factum of cruelty," the court held allowing wife's appeal against grant of divorce to 
husband on ground of mental cruelty. 

In Sudhir v Jyoti, 245 - the husband was suffering from a near total blindness of 90% 
which fact was suppressed at the time of marriage; he had also misrepresented that he 
was a mechanical engineer. The wife sought divorce. When family court asked him to 
undergo a medical test for eye defect he put a condition that the wife undergoes 
virginity test which was declined and a decree passed in favour of wife. On appeal 
against this by the husband, the court held that such conduct of the husband touches 
upon the self-esteem of a lady and is reprehensible. "Such imperious behaviour which 
touched upon the self-esteem of a lady cannot be ignored", the court observed and 
amounted to mental cruelty on her. 

A husband's plea of cruelty alleging that the wife was hearing impaired which fact was 
not disclosed to him before marriage, and that because of this disability he suffered 
embarrassment before friends and relatives causing humiliation and mental agony, 
was dismissed in Mohit Mathur v Manisha . 216 - 

Sanjay Yadav v Anita Yadav 217 was a queer case where a husband's hurt and anguish 
on discovering that his wife was one-and-a-half year older than her prompted him to go 
to court and seek matrimonial relief on ground of cruelty. The court, expectedly, 
rejected the same as a case of irrational reaction of the husband. 

In Mandeep Kaur v Sukdhev Singh, 246 the conduct of the wife and her parents 
pressurising the husband to leave his house in Mandi and settle down with them as a 
"ghar-jamai" in Amritsar was, by itself, held to be not cruelty as, according to the court, 
the in-laws also have a right to guide their son-in-law and if he can have better avenues 
in life, there's nothing wrong with their suggesting that he should come and live with 
them. However, there were other instances as well which established cruelty by the 
wife and so the husband succeeded in getting divorce on the ground of cruelty. 
Reluctance on the part of the wife to live with sister and mother of the husband was 
held not to constitute cruelty. 219 Mere desire by wife for separate residence in view of 
their financial position would not amount to mental cruelty. 20 In Ramesh Jangid v 
Sunita 224 ■ a wife's demand that the husband leaves his parents and other siblings and 
reside with her parents and upon his refusal became abusive, was held to be cruelty. 
While granting divorce decree the court observed that even society expects a son to 
look after the parents and siblings in old age. In Prabir Kumar Das v Papiya Das, 222 - 
wife's insistence upon husband to live separate from his 68 year old mother was by 
itself held to be cruelty. 2 ' 1 

Living together is no pre-condition to constitute mental cruelty. K Srinivas Rao v DA 
Deepa , 224 - is a significant judgement in this context. The parties in this case separated 
the very next day of marriage without even consummation of the marriage. The 


husband filed a divorce petition on the ground of mental cruelty alleging harassment, 
false criminal complaints, defamatory notices and news items in the newspapers, 
atrocious charges against him and his family and so on, leading to his conviction. She 
further filed a revision in the High Court seeking enhancement of his sentence and 
dismissal from service. The family court allowed his petition but the same was set 
aside by the Andhra High Court on the ground that since the parties did not stay 
together there could be no question of their causing cruelty to each other. According to 
it, the trial court order "is based on presumptions and assumptions". Hence, the 
husband's appeal where the Supreme Court took a different view and held that the wife 
had indeed caused mental cruelty to the husband even though they did not live 
together. It observed: 225 - 

Staying together under the same roof is not a pre-condition for mental cruelty. Spouse can 
cause mental cruelty by his or her conduct even while he or she is not staying under the 
same roof. In a given case, while staying away, a spouse can cause mental cruelty to the 
other spouse by sending vulgar and defamatory letters or notices or filing complaints 
containing indecent allegations or by initiating number of judicial proceedings making the 
other spouses' life miserable. This is what has happened in this case. 

Acts of condoned cruelty cannot be the basis for granting divorce on this ground. 226 - 
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(B) Cruelty 
3.10 Conclusion 


(i) Cruelty is a ground for dissolution of marriage under all personal laws. 

(ii) Cruelty is not defined as its parameters could be endless. The Dissolution of 
Muslim Marriages Act, 1939, however, details acts and behaviour, which would 
constitute cruelty so as to entitle the wife to relief. 

(iii) Cruelty is a ground for both divorce and judicial separation; it is a defence in a 
petition for restitution of conjugal rights; and it is also a reasonable ground for a 
wife to seek separate maintenance. 

(iv) The concept and parameters of cruelty as a matrimonial wrong have evolved 
and expanded over the years to fit into the needs and attitudes of changing 
times. 


Table 3B Cruelty—Statutory Provisions at a Glance 


Act 

Provision 

Relief 

Hindu Marriage Act, 1955 

Treated petitioner with cruelty 

Divorce or judicial separation 

Sections 13(1 )(i) and 10 

after marriage 

respectively 

Special Marriage Act, 1954 

Treated petitioner with cruelty 

Divorce or judicial separation 

Sections 27(1 )(d) and 23 

after marriage 

respectively 

Indian Divorce Act, 1869 

Treated the petitioner with 

Divorce or judicial separation 

Sections 10(x) and 22 

such cruelty as to cause 
reasonable apprehension of 
harm or injury 

respectively 

Parsi Marriage and Divorce Act, 

Treated plaintiff with cruelty or 

Divorce or judicial separation 

1936 

behaved in way as to render it 

respectively 

Sections 32(dd) and 34 

in the judgement of the court 



improper to compel the plaintiff 

to live with defendant 

Dissolution of Marriage Act, 

Six conditions/situations 

Dissolution of marriage. Relief 

1939 

explained which would 

available only to wife 

Section 2(ix) 

constitute cruelty to wife 


Indian Penal Code, 1860 

Wilful conduct of husband 

Punishment of imprisonment 

Section 498A (Section invoked 

and/or his relatives which is of 

up to three years and also fine 

only by a married woman 

such nature as is likely to drive 


against her husband and/or his 

woman to suicide or cause 


relatives) 

grave injury or danger to life. 
Only husband and/or his 

relatives liable 


Protection of Women from 

Physical, mental, verbal sexual, 

Protection order, residence 

Domestic Violence Act, 2005 

Section 3, Domestic Violence 
on any woman in a Domestic 
relationship 

economic abuse, etc., 

order, monetary relief etc. 
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(C) Desertion 

3.11 Introduction 


Living together is the essence of marriage; living apart is its negation. This negation of 
the very essence of marriage is what the law terms as desertion. When one spouse 
leaves the other in a manner which is not justifiable, the deserted spouse has a remedy 
by way of matrimonial reliefs. As pointed out by the Apex Court in Savitri Pandey v Prem 
Chandra Pandey : 227 

Desertion for the purpose of seeking divorce under the Act means the intentional 
permanent forsaking and abandonment of one spouse by the other without that other's, 
consent and without reasonable cause. In other words, it is a total repudiation of the 
obligations of marriage. Desertion is not the withdrawal from a place, but from a state of 
things... Desertion is not a single act complete in itself, it is a continuous course of conduct 
to be determined under the facts and circumstances of each case. 

In Bipinchandra Jai Singhbai Shah v Prabhavati, 228 - which was a case under the Bombay 
Hindu Divorce Act, 1947, the court lucidly defined and explained the concept of 
desertion. It held that if a spouse abandons the other in a state of temporary passion, 
for example, anger or disgust without intending permanently to cease cohabitation, it 
will not amount to desertion. It further held: 229 

For the offence of desertion, so far as the deserting spouse is concerned, two essential 
conditions must be there, namely i) the factum of desertion and ii) the intention to bring 
cohabitation permanently to an end ( animus deserendi). Similarly two elements are 
essential so far as the deserted spouse is concerned: 

(i) the absence of consent; and (ii) absence of conduct giving reasonable cause to the 
spouse leaving the matrimonial home to form the necessary intention aforesaid. The 
petitioner for divorce bears the burden of proving those elements in the two spouses 
respectively... Desertion is a matter of inference to be drawn from the facts and 
circumstances of each case. The inference may be drawn from certain facts which 
may not in another case be capable of leading to the same inference;... If, in fact, there 
has been a separation, the essential question always is whether that act could be 
attributable to an animus deserendi. The offence of desertion commences when the 
fact of separation and the animus deserendi coexist. But it is not necessary that they 
should commence at the same time. The de facto separation may have commenced 
without the necessary animus or it may be that the separation and the animus 
deserendi coincide in point of time; for example, when the separating spouse abandons 
the marital home with the intention, express or implied, of bringing cohabitation 
permanently to a close... if a deserting spouse takes advantage of the locus 
poenitentiae ... and decide to come back to the deserted spouse by a bona fide offer of 
resuming the matrimonial home with all implications of marital life, before the statutory 
period is out or even after the lapse of that period, unless proceedings for divorce have 
been commenced, desertion comes to an end and if the deserted spouse unreasonably 
refuses the offer, the latter may be in desertion and not the former. Hence, it is 
necessary that during all the period that there has been a desertion, the deserted 
spouse must affirm the marriage and be ready and willing to resume married life on 
such conditions as may be reasonable. It is also well settled that in proceedings for 
divorce the plaintiff must prove the offence of desertion like any other matrimonial 
offence, beyond all reasonable doubt. Hence, though corroboration is not required as 
an absolute rule of law the courts insist upon corroborative evidence, unless its 
absence is accounted for to the satisfaction of the court. 



Desertion is a ground for judicial separation and also for divorce under the various 
matrimonial laws. The statutory provisions are discussed below. 

227. Savitri Pandey v Prem Chandra Pandey, (2002)2 SCC 73, p 80 : AIR 2002 SC 591. 

228. Bipinchandra Jai Singhbai Shah v Prabhavati, AIR 1957 SC 176 : 1956 SCR 838; Lachman 
Utamchand Kirplani v Meena, AIR 1964 SC 40 : (1964) 4 SCR 331. 

229. Ibid, pp 183-84 
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(C) Desertion 

3.12 Statutory Provisions 


3.12.1 Hindu Law 


Under the Hindu Marriage Act, 1955, prior to the 1976 amendment, desertion was a 
ground for judicial separation only. 230 However, after the Marriage Laws (Amendment) 
Act, 1976, this is a ground for both divorce as well as judicial separation. Section 13(1) 
(ib) of the Hindu Marriage Act, 1955 states: 

[s 13] Divorce.— 


(1) Any marriage solemnized, whether before or after the commencement of this Act, 
may, on a petition presented by either the husband or the wife, be dissolved by a decree 
of divorce on the ground that the other party— 

231 ■[(!) .... 

(ia) .... 

(ib) has deserted the petitioner for a continuous period of not less than two years 
immediately preceding the presentation of the petition; or] 


232 [Explanation —In this sub-section, the expression 'desertion' means the desertion of 
the petitioner by the other party to the marriage without reasonable cause and without 
the consent or against the wish of such party, and includes the wilful neglect of the 
petitioner by the other party to the marriage, and its grammatical variations and 
cognate expressions shall be construed accordingly]. 

3.12.2 Special Marriage Act 


Section 27 of the Special Marriage Act, 1954, which enumerates the grounds for 
divorce provides for desertion as one of the grounds. 233 The provision is the same as 
under the Hindu Marriage Act, 1955, and desertion is a ground for divorce as well as 
judicial separation. 234 - 

3.12.3 Christian Law 


Under section 3(9) of the Indian Divorce Act, 1869, "desertion" implies an abandonment 
against the wish of the person charging it. Prior to the amendment of the Act in 2001, a 
husband had no ground to seek dissolution of marriage on the ground of desertion. 
The only ground available to him was adultery. 235 So far as the wife was concerned, 
she could seek dissolution on the ground of "adultery, coupled with desertion, without 
reasonable excuse, for two years or upwards." 236 Desertion without reasonable excuse 
for two years or above was available as a ground for decree for judicial separation to 
both the husband and wife. 237 By the amendment of the Indian Divorce Act, 1869 in 
2001, the words "reasonable excuse" has been deleted. As a result, a court while 








dealing with an application for judicial separation under section 22, need not enter into 
an inquiry as to whether the respondent had any reasonable excuse for desertion. The 
fact of abandonment when proved is enough to entitle the petitioner to relief. The 
amended Act provides for desertion as a ground for divorce to both the husband and 
the wife. Thus, the husband who had no such ground available earlier, has now been 
given this ground, and the wife who, along with desertion had also to prove adultery as 
well prior to the amendment, now can base her case on desertion alone. Section 10(1) 
(ix) states: 

[s 10] Grounds for dissolution of marriage.— 


Any marriage solemnized, whether before or after the commencement of the Indian 
Divorce (Amendment) Act, 2001, may, on a petition presented to the District Court 
either by the husband or the wife, be dissolved on the ground that since the 
solemnization of the marriage, the respondent- 


fix) has deserted the petitioner for at least two years immediately preceding the 
presentation of the petition. 

3.12.4 Parsi Law 


Under the Parsi Marriage and Divorce Act, 1936, prior to the amendment of the Act in 
1988, section 32(g) provided for desertion for at least three years as a ground for 
divorce. This was a ground for judicial separation as well, vide, section 34 of the Act. 
After the amendment in 1988, desertion of the plaintiff by the defendant for at least 
two years is a ground for divorce. This is also a ground for judicial separation. 

3.12.5 Muslim Law 


Desertion, as such, is not a ground for divorce in Muslim Law. However, under the 
Dissolution of Muslim Marriages Act, 1939, a wife may seek a decree of dissolution of 
marriage, inter alia, on the ground "that the husband has failed to perform without 
reasonable cause, his marital obligations for a period of three years". 238 - This provision 
is, in substance, concerned with a situation which can be viewed as one where the 
husband has deserted and the wife seeks a remedy. 

230. Hindu Marriage Act, 1955, section 10(1 )(a). 

231. Clause (i) subs by Act 68 of 1976, section 7 (w.e.f. 27-5-1976). 

232. Ins by Act 68 of 1976, section 7 (w.e.f. 27-5-1976). 

233. Special Marriage Act, 1954, section 27(1 )(b) and expin. 

234. Ibid, section 23. 

235. Indian Divorce Act, 1869, section 10. 

236. Ibid. 

237. Ibid, section 22. 

238. Dissolution of Muslim Marriages Act, 1939, section 2(iv). 
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(C) Desertion 

3.13 Ingredients of Desertion 


A perusal of the statutory provisions coupled with the interpretation of the same by the 
Apex Court in Bipinchandra clearly brings out the following ingredients of desertion as a 
ground for matrimonial relief: 

(i) Factum of desertion by deserting spouse. 

(ii) Animus deserendi or intention to bring cohabitation permanently to an end. 

(iii) Absence of consent to such separation by the deserted spouse. 

(iv) Absence of conduct reasonably causing the deserting spouse to form his or her 
intention to bring cohabitation to an end. If the spouse who withdraws from the 
other has reasonable excuse for so doing, he or she cannot be charged with 
desertion. 

(v) The desertion must have continued at least for the prescribed statutory period 
immediately before the presentation of the petition. 

(vi) The deserting spouse may put an end to desertion by coming back to the 
deserted spouse before the statutory period is over or even after that period, but 
before proceedings for divorce have been filed. 

(vii) If the deserted spouse unreasonably refuses the offer of the deserting spouse, 
then the latter will be in desertion and not the former. 

(viii) The offence of desertion has to be proved by the plaintiff who alleges 
desertion by the respondent. 

(ix) The offence of desertion commences when the fact of separation and animus 
deserendi co-exist. It is, however, not necessary that they should commence at 
the same time . 239 

(x) The party leaving the matrimonial home may not necessarily be the one guilty of 
desertion. Quite often, it is the other party who creates a situation that impels 
the spouse to leave the house. This is known as constructive desertion. In this 
situation, it is the party who creates such situation who is guilty of desertion.* 

(xi) To prove desertion in matrimonial cases, it is not always necessary that one of 
the spouses should have left the company of the other, as desertion could be 
proved while living under the same roof also. In other words, desertion may not 
be withdrawal from a place but withdrawal from a state of things. It may not be 
unlikely that the parties are living in the same house, and yet one might have 
deserted the other, and conversely, they may be living physically apart and yet 
not in desertion. "Desertion cannot be equated with separate living by the 
parties to the marriage ." 241 

239. Devi Singh v Sushila, AIR 1980 Raj 48. 

240. Rishi Raj Arora v Chander Kanta, (1985) 2 DMC 28 (Del); Rohini Kumari v Narendra Singh, AIR 
1972 SC 459; Jyoti Sarup v Lalita, AIR 1986 Del 491. 

241. Savitri Pandey v Prem Chandra Pandey, (2002) 2 SCC 73, p 82: AIR 2002 SC 591. 
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(C) Desertion 

3.14 Case Law on Desertion 


A reference may be made of a few cases on the various parameters of the matrimonial 
offence of desertion and the judicial interpretation of the same for purposes of 
granting or withholding relief thereon. 

When there are reasonable grounds or cause for a party to withdraw from the company 
of the other, it would not constitute desertion. Thus, where a wife withdrew from the 
society of her husband as he was constantly nagging her and demanding Rs 16,000 
from her as allegedly promised by her parents during the time of marriage, and there 
was no evidence to show that she deserted him to put an end to the relationship, it was 
held that the ground of desertion was not available to the husband. 242 So also, where 
a wife had to leave the matrimonial home because of persistent harassment for dowry, 
it was held that it is not the wife but the husband who is guilty of desertion. 243 - 

Where a family court granted an ex parte decree to the husband on ground of wife's 
desertion without considering the factors which compelled her to leave the matrimonial 
home, the same was, on appeal, remanded for fresh trial. The wife's allegation was that 
she was compelled to leave the house due to the husband's ill-treatment who had also 
kept a mistress in the house. According to the High Court, in these circumstances, the 
husband cannot blame the wife for leaving him. "This will amount to giving a premium 
to the husband for his wrongful act", the court observed. 244 - Likewise in Narayan Rao v 
Jamuna Dey 245 where a wife was compelled to leave the matrimonial home because 
of husband's mental and physical torture, she was not held to be in desertion. The 
husband's petition for cruelty on ground of desertion was dismissed as, according to 
the court, the husband could not be allowed to take advantage of his own doing. 

In Om Prakash v Madhu, 246 the wife had to stay away from the husband as he refused 
to allow her to come because he wanted to complete his studies. It was held that there 
was no desertion on the part of the wife. The husband's contention that the fact that 
they have been living separately for 16 years constituted the factum and the wife's 
refusal to receive notices sent to her for returning constituted animus, were rejected. 

It was held that the separation was because of the husband's studies, and though he 
kept visiting her he had no courage to overcome the wishes of his family and bring her 
home. Even during the court proceedings, while the wife stated that she was prepared 
to join him, he refused to take her. Dismissing the husband's appeal, the court observed 
that the husband might have thought that by living separate for longer period, animus 
deserendi could be thrust upon her, and hence, he waited for so long before filing the 
petition. 

Mere separate residence by one party, per se, would not amount to desertion, the other 
party needs to establish animus deserendi. 247 - 

Where the husband himself leaves the wife to her mother's house for delivery, it cannot 
be held that she left the matrimonial home with intention to desert. 48 Nor would it be 
desertion on the part of the wife where the husband leaves the wife with his parents 
and does not take her to his place because, according to him, she could not fit in the 
urban environment. 249 - 



A wife leaving the matrimonial house and going to her mother at the insistence of the 
mother-in-law in order that it may cool off and restore husband's temper was held not 
to be in desertion. 250 In Sunder Kaur v Surinder Singh , 251 - an ex parte decree of 
restitution against the wife was set aside as no intention to desert was established. 
Absence of animus deserendi was indicated from the fact that "panchayats" were 
convened and several efforts made to bring about cohabitation between the parties. 

Where a husband files a divorce petition on the ground of wife's desertion and except 
for self-serving testimony of the husband and his mother there is no independent 
evidence of desertion, no ground is made. Further, even if the wife was forced to leave 
the matrimonial home or she left in anger or passion, the fact that she came back and 
joined her husband shows that she had no intention to cease cohabitation permanently 
and so was held to be not guilty of desertion. 

There is no desertion if the wife does not reside in the matrimonial home in the 
absence of her husband working in army but admittedly accompanies him and stays 
with him whenever he is on leave. 253 As remarked by the court in Vikas Sharma v Anita 
Sharma , 254 where a rifleman in the Indian Army posted in Manipur expected his wife to 
stay in his parental house in Mussoori; "merely not obliging the petitioner to stay in his 
parent's house where he himself is not residing...cannot be said to be desertion." In 
Sohan Singh v Soorma Devi 25 the husband was living in Punjab but he left his wife 
with his parents in Uttarakhand. After spending some time with her in-laws, the wife left 
for her parent's house. This enraged the husband who sought divorce on grounds of 
desertion and cruelty. The court refused to give relief. It held that the mere fact that she 
left the in-laws and went to her parents does not constitute cruelty or desertion, more 
so when he was not regularly visiting her. When a husband refuses to keep his wife with 
him in his official accommodation and compels her to live in the village with his brother 
and the wife refuses and leaves home, to stay with her parents, she cannot be held 
guilty of desertion. 

There is no desertion when before marriage the parties agreed to the condition that the 
husband would take up residence near university for the convenience of the wife who 
was pursuing research and he failed to fulfil the condition and the wife had to live 
separate to complete her studies. 257 

The cause to leave the spouse must be sufficiently grave and weighty so as to justify 
living away. 258 When the husband continued to have illicit relations with another 
woman, the Supreme Court refused to grant decree of divorce in favour of the husband. 
The husband's offer to keep the respondent wife with him was not accepted as 
genuine, and the court held that no one else but the appellant husband alone is to be 
blamed for the unhappy and unfortunate situation, and so he could not be entitled to 
seek divorce. 259 - A wife's leaving her husband on the ground of his second marriage 
cannot be termed as voluntary desertion by her. 260 - 

When a husband's petition for divorce against the wife was dismissed on the ground 
that her withdrawal was not without reasonable cause and the decree became final, 
another petition for restitution after some time on the same grounds and facts was not 
allowed. The husband's plea was that this would mean that he is saddled for life with a 
wife whom he cannot even divorce. The argument did not impress the court. It 
observed: 261 

Indeed if the initial going away of the wife from the matrimonial home was permissible and 
right, as here, then in that event, she can neither be divorced for going away nor can there be 
a decree forcing her to come back when she went away properly in the first place. 

This does not seem to be a satisfactory state of affairs. The relationship simply hangs 
in a state of limbo—legally a married state but practically dead. Perhaps after the 


Marriage Laws (Amendment) Bill, 2010 is passed incorporating breakdown of marriage 
as a ground for divorce, marriages such as the above in Karabi Das, could be laid to rest 
with proper safeguards for the wife and children. 

Where in an earlier petition for judicial separation filed by the husband it was 
established that the wife was forced to leave her husband because of his ill-treatment, 
the husband cannot seek divorce under section 13 on the ground of wife's desertion. 
The finding by the trial court in the earlier petition that he himself was guilty operates 
as res judicata. 262 - In Shyamlal v Leelavati, 263 however the court held that desertion 
and cruelty are continuing wrongs with each day giving a fresh cause of action. 

Where the respondent wife failed to substantiate allegation of immoral advances by the 
father-in-law and ill-treatment by the husband, nor demonstrated willingness to return 
to the matrimonial home after the death of the father-in-law, the Supreme Court 
restored the trial court order granting judicial separation to the husband on ground of 
wife's desertion. In this case, the respondent wife had gone to her parent's house for 
delivery, which obviously was not construed as desertion as she had no animus at that 
time to leave the matrimonial house for good. The element of desertion came later 
when she refused to come back and join her husband. 264 - A wife leaving the 
matrimonial home just one month after marriage, refusing to return and admitting in 
her cross examination that she has no intention to return is indicative of her intention 
and the factum of desertion. 

Gajendra v Madhu Mati , 266 - was a case of abandonment and non-performance of 
marital obligations by a wife with intention to pressurise the husband to live in her 
father's house as ghar-jamai. This was construed as constituting desertion by the wife. 
In Krishnabai v Punamchand 2(: the wife had problems with her sister-in-law; she was 
prepared to live with the husband only if he lived separate from his parents. This was 
construed as unreasonable and the wife was held to be in desertion. So also where 
wife kept on going to her parents' house and did not join despite his notice and her 
excuse was that she never wanted to stay with his parents and in fact had no desire to 
stay with the husband at all. 

Where a husband serving in the army goes to his house in Dehradun during vacation 
but the wife does not allow him to enter house and misbehaves with him, it was held 
that the husband was entitled to a divorce decree on the ground of wife's desertion. 1 

A situation that assumes significance in the context of desertion is whether a wife who 
takes up employment at a place other than her husband's can be said to be guilty of 
desertion. 0 The courts have had occasion to consider this issue in many cases. In a 
large number of cases it was held that it would amount to desertion and withdrawal 
without reasonable cause. 2 ! However, keeping in view the needs of changing times 
and equality, the courts have in many cases held that a wife living separate from the 
husband by taking up a job somewhere else owing to financial exigencies or by an 
implied or mutual arrangement cannot be said to have withdrawn unreasonably. 272 - In 
this context, a reference may be made of a Supreme Court judgment in Geeta Jagdish 
Mangtani v Jagdish Mangtani. 273 - The wife was a school teacher working at 
Gandhidham earning about Rs 8,000 per month and the husband was working in 
Mumbai drawing a monthly salary of Rs 1,400. The wife left the matrimonial home 
seven months after marriage for delivery and never returned. She insisted that unless 
and until the husband starts earning more and removes the financial insecurity; she is 
not prepared to return to him. For the husband, it was argued that she knew well about 
his income at the time of marriage and she married him with full knowledge of this fact 
and left the home on the pretext of the delivery. Thus, according to him, there was the 
factum as well as animus of desertion. The trial court decreed divorce on the ground of 
desertion and cruelty. The joint district judge, on wife's appeal, set aside the decree and 


against this the husband appealed before the High Court. The High Court reversed the 
order and passed a decree of divorce against the wife on the ground of desertion; 
hence, the wife's appeal. After analysing the facts and circumstances of the case, the 
court held that the marriage survived only for a period of seven months, and thereafter 
the parties have been living separately with no attempt by the wife to join the husband. 
Abandonment by the wife cannot be justified on the ground of monetary consideration 
alone as a reasonable ground to desert, the court observed. The wife's appeal was 
accordingly dismissed and divorce decree confirmed. 

[Please see cases on this point in the section on restitution of conjugal rights]. 

It is of utmost significance that the mere fact of wife's job should not become a scape¬ 
goat for matrimonial relief to the husband. Such an approach would adversely affect 
education for girls. Parents would not want their daughters to go in for higher 
education, professional courses or job-oriented studies. As it is, a large number of 
parents feel that if daughters are highly educated, finding match for them is difficult. 
Likewise boys' families feel that if a daughter-in-law is highly educated, she will be of 
"independent" views and not submissive or adjusting. Judicial and social attitudes 
need to change with changing times. A holistic view has to be taken of the entire facts 
and circumstances of each case with due regard to changing times and ambitions and 
aspirations of a wife. The following observations of the Bombay High Court in V v N, 274 
are pertinent in this context: 

It is not the bounden duty of a wife as a legal obligation to extirpate herself from her settled 
life and job to follow her husband. 

Mere living away from a spouse without intention to repudiate marital obligations does 
not constitute desertion. Thus, in Vegi Jagadesh Kumar v Radhika, 275 a wife who was a 
medical student discontinued her studies after marriage, but resumed studies after 
birth of her child. Since the atmosphere in her in-law's house was not congenial for 
studies, she lived separately without any intention to repudiate marital obligations. The 
court held that no desertion was made out. A decree for divorce on ground of wife's 
desertion was also refused to the husband in Rajesh v Rukmani , 276 even though the 
wife was living away from him for 30 years. According to the court, the wife was driven 
out by the husband and in fact it was he who deserted her and she was still ready to 
join him. In Shilpa v Kuldip Singh, 2, the husband had left for Ethiopia even without 
informing the wife, his whereabouts were not known to her and above all, her passport 
was withheld by her mother-in-law. Besides, the husband remarried even while 
proceedings were pending. Under these circumstances, the appellate court set aside 
the husband's petition for divorce on grounds of desertion against the wife. In Kishan 
Chand v Muni Devi 272 the wife left her matrimonial home and refused to come back 
unless an independent room in the matrimonial house was transferred in her name 
where she could live peacefully. The husband alleged desertion and sought divorce. 
Rejecting his petition, the court held: 

The demand of the respondent for transfer of a room in the house of the appellant shows 
the insecurity of the respondent. It shows that the respondent was willing to return to the 
matrimonial home but did not feel secure. She wanted transfer of a room in her name in 
order to get the protection on account of being maltreated by the appellant again and again. 

In Venkatasubramani v Sreemathy, 279 - where the wife offered to return to the 
matrimonial home provided the husband sets up a separate residence, the same was 
held not to be sufficient ground for granting divorce when this condition to join back is 
bonafide. There was no intention on the part of the wife in this case, to desert the 
husband. 

A petition for divorce on ground of desertion is not tenable when there is no desertion 
for a period of two years at the date of filing the petition. 20 Thus, when the wife left 


the matrimonial home just five days after marriage and application for divorce on 
ground of desertion was filed by the husband after one year and two months, the court 
held that the plea of desertion was not tenable as it cannot be held that the wife had 
deserted the husband for continuous period of not less than two years. 281 Likewise in 
Narayan Rao v Jamuna Dey, 282 where the marriage between the parties was 
solemnised on 18 May 1998, the husband filed a petition on 22 April 2000 alleging that 
the wife had left the matrimonial home on 25 December 1998, the petition was held to 
be not maintainable since the statutory period of two years had not elapsed. Time 
spent after filing of suit cannot be taken into consideration for computing period of 
desertion. 33 - In Bhupesh v Rajeshwari , 284 however, the court did not take a too 
legalistic view and allowed a husband to amend his initial divorce petition on ground of 
cruelty to add the ground of desertion during the pendency of the original proceedings. 
Pending petition, two years elapsed so he sought amendment to include desertion. The 
family court dismissed the same on the ground that "for purpose of desertion as a 
ground for divorce, two years of separation must have elapsed before date of petition 
and not during pendency of petition." On appeal, however, the husband's application 
was granted and he was allowed to amend his divorce petition to add ground of 
desertion. 

Desertion ends when the deserting spouse resumes cohabitation or expresses her/his 
willingness to come back, within the statutory period of two years. Thus, where a wife 
left the matrimonial home leaving a letter that she was leaving the home for good, but 
before the lapse of two years she asked for pardon and expressed her willingness to 
join her husband, it was held that desertion was not proved, as the animus deserendi 
did not continue for two years. 285 The offer, however, must be genuine and 
unconditional. As remarked by the Supreme Court in Lachman Uttamchand Kirplani v 
Meena: 286 - 

An offer to return to the matrimonial home after some time, though desertion had started, if 
genuine and sincere and represented his or her true feelings and intention, would bring to an 
end the desertion because thereafter the animus deserendi would be lacking, though the 
factum of separation might continue; but on the other hand, if the offer was not sincere and 
there was in reality no intention to return, the mere fact that letters were written expressing 
such an intention would not interrupt the desertion from continuing. 

A short visit however, by the husband to see his ailing wife who is in coma in a hospital 
does not break the continuity of the period of desertion of fourteen years. 287 
Willingness to return after expiry of two years is immaterial and does not obliterate 
desertion. 288 - 

In other words the right of divorce accrues if desertion for two years is established. In 
Tarak Nandi v Dolly Nandi, 282 the court held that no adverse inference could be drawn 
against the husband even if he declined to take the wife back at the time of hearing of 
the suit. The right had already accrued as he had proved the desertion. Where parties 
were living separate for 26 years and the respondent wife made no attempts to keep in 
touch or contact the husband whereas the husband tried but failed, the wife could not 
claim in proceedings for divorce after 26 years that she was willing to live with the 
husband. It was held to be a clear case of desertion entitling the husband to a decree 
of divorce on this ground. 290 So also in Chetankumar Naik v Geetaben 291 where a 
decree of judicial separation (which was later converted to divorce on husband's 
appeal) had already been passed in favour of the husband on ground of wife's 
desertion, the wife's willingness to go back to the matrimonial home during the appeal 
proceedings was held to be of no avail. "Once the right has accrued by the husband 
proving desertion, the wife cannot take it away merely by expressing willingness to join 
him", the court held. 


Desertion is not to be tested by merely ascertaining as to which party physically left the 
matrimonial home first. 292 - If one spouse impels, by his or her conduct, the other to 
leave the home, it would be that spouse who would be guilty of desertion viz, 
constructive desertion. The party truly guilty of disrupting the home is not necessarily, 
in all cases, the party who first leaves it. There is no substantial difference between the 
case of a man who intends to cease cohabitation and leaves the wife, and the case of a 
man who with the same intention, compels his spouse by his conduct to leave him. 293 - 
As observed by the court in Rishi Raj Arora v Chander Kanta , 294 - desertion is not to be 
tested by merely ascertaining which party left the matrimonial home. If one spouse is 
forced by the conduct of the other to leave the home, the spouse responsible for the 
driving out is guilty of desertion and not the one who departs. In Varsha Pravin Patil v 
Pravin Madhukar Patil, 295 the wife was forced to leave the matrimonial house because 
of husband's cruelty. Instead of bringing her back, the husband filed a divorce petition 
on ground of cruelty and desertion. Trial court disbelieved wife's plea of husband's ill- 
treatment in absence of any formal police complaint or grievance made by her parents 
to her in-laws and granted divorce. On appeal by the wife, the High Court reversed the 
trial court order. It held that mere fact that the wife did not file any formal complaint 
cannot dislodge a wife's allegation of cruelty by the husband. The following 
observations of the Bombay High Court are relevant: 

... It is not at all expected that a newly married young woman would immediately rush to 
police station to lodge any complaint or to otherwise commence tirade of allegations 
against her husband and his relations. For there is a danger to spoil matrimonial 
relationships for ever if such action is taken... conversely it could be inferred that she did not 
ventilate grievance... because she harboured under the impression that one day or the other 
there will be reconciliation. The tolerance of such newly married young woman cannot be 
treated as her intention to permanently abandon the matrimonial relationship. 

Just as in case of simple desertion, in case of constructive desertion also it is 
necessary to prove both the factum and the animus on the part of the spouse charged 
with the offence of desertion. As pointed out by Rayden , 296 - the practical difference 
between the two cases lies in the circumstances which will constitute such proof, for, 
while the intention to bring the matrimonial consortium to an end exists in both cases, 
in simple desertion there is an abandonment, whereas in constructive desertion there 
is expulsive conduct. 

In a petition filed on the ground of desertion, previous cohabitation between the parties 
must be established, except in cases of mental or physical incapacity. According to the 
court, cohabitation by the parties is an essential requirement of a valid marriage and 
there can be no desertion without previous cohabitation by the parties. 297 In this case, 
there was evidence indicating that the wife did not permit husband to cohabit with her, 
and there was nothing on record showing that the husband had ever refused to cohabit 
with her. It was accordingly held that the appellant wife was disentitled to claim divorce 
on the ground of desertion. Granting her divorce would result in allowing her to take 
advantage of her own wrong, the court held. 

There is no ground like mutual desertion. The petitioner can succeed only when he/she 
is able to establish desertion on the part of the respondent. In Guru Bachan Kaur v 
Preetam Singh 298 the husband failed to make adjustments with his working wife by 
conceding even to her reasonable demands. Seven years after the alleged desertion by 
the wife, he filed a suit for divorce on that ground. The family court came to the 
conclusion that both the parties had deserted each other and the marriage was broken, 
and so a decree of divorce was passed. On appeal by the wife, the same was set aside. 
The court held that breakdown of marriage is no ground for divorce under the statute, 
and further, that there is no such ground as mutual desertion which could be available 
to any spouse. 


Delay in filing a petition for matrimonial relief is generally regarded as a bar by the 
courts to the grant of relief, and in theory, desertion is not an exception to this general 
rule. However, in practice, courts have been somewhat liberal where relief is claimed on 
the ground of desertion. Thus, in one case decided under the Indian Divorce Act, 1869, 
a wife filed a petition for relief on the ground of desertion 26 years after the husband 
deserted her. The delay, however, was held to be not unreasonable, as the children had 
to be educated and married, and the wife had apprehensions that the loss of marital 
status might adversely affect the interests of the children. She had therefore to wait till 
the children were educated and married. 299 In a case, 30 ' the Delhi High Court held 
that the period of two years as provided in section 13(1 )(ib) of the HMA suggests the 
requirement of a minimum period for presentation of the petition on this ground and no 
outer limit is laid down. It is for the deserted spouse to determine the period after 
which to file the petition. In this case the act of desertion took place in November 2006, 
the cause of action thus accrued only in November 2008. The petition filed in 2011, a 
little over a period of two years of accrual of the cause of action, was held not to be a 
case of unnecessary or improper delay. According to the Court, section 23(1 )(d) of the 
Act must be read in the context of section 13(1 )(ib). 

It is submitted that even though no outer time limit is prescribed statutorily and further 
that our society views matrimonial litigation with disdain, yet expediency demands that 
the delay should not be undue and improper thereby keeping the relationship in a state 
of limbo and uncertainty. 
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CHAPTER 3GR0UNDS FOR MATRIMONIAL RELIEFS 


(C) Desertion 

3.15 Conclusion 


(i) Desertion is the negation of togetherness, which is the basis of conjugal 
relationship. 

(ii) It is a ground for divorce under all matrimonial laws. 

(iii) A prescribed period of separation is an evidence of desertion. 

(iv) Intention to desert and the factum of desertion are both required to prove 
desertion. 

(v) A party physically leaving the other may not necessarily be the one guilty of 
desertion; if the non-withdrawing spouse has impelled the other spouse to leave 
because of his/her behaviour, it is the former who would be guilty. 


Table 3C Desertion—Statutory Provisions at a Glance 


Act 

Provision 

Relief 

Hindu Marriage Act, 7955 

Desertion for not less than two 

Divorce or judicial separation 

Sections 13(i)(b) and 10 

years 


Special Marriage Act, 7 954 

Desertion for not less than two 

Divorce or judicial separation 

Sections 27 and 23 

years 


Indian Divorce Act, 7869 

Desertion for not less than two 

Divorce or judicial separation 

Sections 10(ix) and 22 

years 


Parsi Marriage and Divorce Act, 

Desertion for not less than two 

Divorce or judicial separation 

7936 

years 


Sections 32(g) and 34 



Dissolution of Muslim 

The husband has failed to 

Divorce (Relief on this ground 

Marriages Act, 7939 

perform without reasonable 

available only to wife) 

Section 2(iv) 

cause, his marital obligations 
for period of three years 






CHAPTER 3GR0UNDS FOR MATRIMONIAL RELIEFS 


(D) Conversion 

3.16 Introduction 


Religion is a very sensitive and personal aspect of individual's life and the Constitution 
of India guarantees the freedom of conscience and religion to people of all 
denominations. 301 Thus, a person is free to profess any faith or relinquish his faith of 
birth and convert to another religion. However, in view of the diversity of personal laws 
in our country, upon apostasy the personal law of the convert would change too with 
legal consequences on his matrimonial life. In other words, conversion of a spouse 
gives to the non-convert spouse, a ground for matrimonial relief. 

The logic underlying the grant of relief in case of conversion is, however, not merely a 
legal one, viz, that after conversion, the convert will be governed by different personal 
law, but also because conversion could mean a radical change in the personality of the 
convert. The event is often very much akin to a breakdown of the marriage and goes to 
the root of conjugal life of the spouses. 

301. The Constitution of India, 1950, Articles 25 to 28. 



CHAPTER 3GR0UNDS FOR MATRIMONIAL RELIEFS 


(D) Conversion 

3.17 Legal Effects on Marriage 


Conversion could have the following legal effects on the marriage: 

(i) An automatic dissolution of the marriage. 

(ii) A ground for divorce at the instance of the non-convert. 

(iii) A ground for divorce at the instance of the convert. 

As to (i), though there is no statutory provision to that effect in any of the personal 
laws, under the Islamic law, a husband who renounces Islam is an apostate, and as 
such, his marriage with his Muslim wife is dissolved ipso facto. 302 According to 
Mulla, 303 - apostasy of the husband from Islam operates as a complete and immediate 
dissolution of the marriage. 

As to (ii), conversion is a ground available for divorce and judicial separation at the 
instance of the non-convert under all the personal law statutes. 

As to (iii), the Converts Marriage Dissolution Act, 1866, which seeks to legalise, under 
certain circumstances, the dissolution of marriage of converts to Christianity, is the 
only relevant statute. 

302. Fyzee, Outlines of Mohammedan Law, 1974, p 179. 

303. Mulla, Principles of Mohammedan Law, 1972, p 305, para 321. 



CHAPTER 3GR0UNDS FOR MATRIMONIAL RELIEFS 


(D) Conversion 

3.18 Statutory Provisions 


The position under the various statutes is discussed below. 

3.18.1 Hindu Law 


Under section 13(1 )(ii) of the Hindu Marriage Act, 1955: 

Any marriage solemnized, whether before or after the commencement of this Act, may, on a 
petition presented by either the husband or the wife, be dissolved by a decree of divorce on 
the ground that the other party has ceased to be a Hindu by conversion to another religion. 

This is available as a ground for judicial separation also. Prior to 1976 the grounds for 
divorce and judicial separation were different and change of religion was not a ground 
for judicial separation. After the 1976 Amendment, the grounds available for divorce 
and judicial separation are the same and hence, conversion is now a ground for judicial 
separation as well. 304 - 

In Madanan Seetha Ramalu v Madanan Vimla, 305 - a husband was granted divorce on his 
wife converting to Christianity after marriage. 

It is important to note that conversion does not automatically affect a marriage tie, and 
secondly, it is the non-convert spouse only who can seek matrimonial relief on this 
ground. A spouse who gives up Hinduism and adopts another faith cannot go to the 
court and seek any relief on this ground. This is barred even under the provisions of 
section 23(1 )(a), viz, that the petitioner cannot be allowed to take advantage of his or 
her own wrong or disability. Thus, a Hindu husband who converts to Islam cannot 
invoke the provisions of section 13 of the HMA and seek dissolution of the marriage on 
the ground of his own conversion. 

The issue whether a marriage performed under the Hindu Law can be dissolved under 
the Hindu Marriage Act, 1955 by a spouse who ceases to be a Hindu by conversion to 
another religion, was considered by the Delhi High Court in Vilayat Raj v Sunita. 307 - The 
parties were Hindus at the time of marriage in 1978. They separated in 1980 and in 
1981 the husband filed a petition for divorce under section 13(1 )(ia) on the ground of 
cruelty. In the petition he set out his religion as Mahomedan at the time of filing the 
same. The wife challenged his right to file a petition under the Hindu Marriage Act, 
1955, on the ground that he was no longer a Hindu. While the lower court accepted the 
wife's plea, the High Court reversed the order. It held that the relevant date on which 
both parties are required to be Hindus in order to file petition under the Hindu Marriage 
Act, 1955, is the date of marriage and not the date of filing the petition. The court 
observed: 308 - 

Conversion... does not perse operate to deprive the party, of rights which may be otherwise 
available to him under the Act... [A] party is not entitled to take advantage of his own wrong 
or disability and gain from a situation which he has brought about resulting in detriment to 
other spouse... But if the aggrieved party does not seek dissolution on this ground does it 
debar the other party from approaching the court on other grounds, which are available to 
him under the Act? It would appear not. 

The court made reference to the provisions of the Dissolution of Muslim Marriages Act, 
1939. Under section 4 of the Act, renunciation of Islam by a married Muslim woman or 




her conversion to a faith other than Islam shall not by itself, operate to dissolve her 
marriage. However, by a proviso to the section, it is clarified that after such 
renunciation or conversion, the woman shall still be entitled to obtain a decree for the 
dissolution of her marriage on any of the grounds mentioned in section 2. According to 
the court, even though the Hindu Marriage Act, 1955 does not make any specific 
provision to this effect, the converted spouse would nonetheless be entitled to file a 
suit under it because he is not seeking any relief on the ground of conversion nor is his 
case based on it in any manner. Thus, it implies that even upon conversion a converted 
spouse can go to court and seek relief under the provisions of the Hindu Marriage Act, 
1955, provided he does not base the relief on the ground of his conversion. 

As to whether a spouse who has consented to the other's conversion is estopped from 
seeking relief on this ground, the court answered in the negative. In Suresh Babu v VP 
Lee/a, 309 a husband converted to Islam and the wife filed a petition for divorce on this 
ground. The husband's defence was that since she had given him such permission she 
was not entitled to seek divorce on this ground. The court however, rejected this 
argument and held that even if she had given her consent, the act of renunciation of 
Hinduism and conversion to Islam is a matrimonial wrong and a ground for divorce 
under section 13(1 )(ii) of the Hindu Marriage Act, 1955. 

Vide proviso to section 23(2) of the Act, when the ground for divorce is conversion of 
the non-petitioner, then there is no duty caste upon the court to make an effort to bring 
about reconciliation between the parties. However, in Bini v Sundaran KV , 310 where the 
family court granted divorce to the husband on the wife's admission that she had 
converted to another religion, the same was set aside on appeal by the wife. It was held 
that even though under the provisions of the Hindu Marriage Act, 1955 endeavour for 
reconciliation was not mandatory but after the enactment of the Family Courts Act, 
1984, even in grounds excepted by the Hindu Marriage Act, 1955, the family court is 
bound to make efforts for reconciliation. Passing of a decree on mere admission of 
conversion by a spouse was against the spirit and mandate of the provisions under the 
Family Courts Act, the court held. 

Under the Hindu Adoptions and Maintenance Act, 1956, a Hindu wife whose husband 
has ceased to be a Hindu by conversion to another religion, has a right to stay 
separately from him and seek maintenance. 311 

3.18.2 Parsi Law 


Under the Parsi Law, a divorce can be obtained on the ground, inter alia, that the 
defendant has ceased to be a Parsi by conversion to another religion, provided that the 
divorce petition is filed within two years after the plaintiff came to know of the fact. : 

It is significant to note that prior to the 1988 Amendment, the provision was simpliciter 
that the "defendant has ceased to be a Parsi". The words "by conversion to another 
religion" were added in 1988. Thus, it is not enough that the defendant should have 
given up his faith; it is also required that he should have acquired another faith. 

Apostasy does not ipso facto effect a marriage tie, and if the non-convert spouse has 
no objection, the marriage continues. The converted spouse, however, cannot seek a 
matrimonial relief on the ground of his/her own apostasy. 

In this context, the provision laid down in section 52(2) of the Act is pertinent. It states: 

A Parsi who has contracted a marriage under the Parsi Marriage and Divorce Act, 1865 (15 
of 1865), 313 - or under this Act, even though such Parsi may change his or her religion or 
domicile, so long as his or her wife or husband is alive and so long as such Parsi has not 
been lawfully divorced from such wife or husband or such marriage has not lawfully been 



declared null and void or dissolved under the decree of a competent court under either of 
the said Acts, shall remain bound by the provisions of this Act. 

3.18.3 Muslim Law 


Prior to the enactment of the Dissolution of Muslim Marriages Act, 1939 (DMMA), 
conversion of either spouse had the effect of automatic dissolution of the marriage 
under the Muslim personal law. The present law, however, is different 14 and it makes 
a difference between a Muslim wife who was before her marriage a non-Muslim and a 
wife who was a Muslim before marriage. In the former case, the conversion of the wife 
would result in instant dissolution of the marriage. In other words, if a woman converts 
to Islam from some other faith and then re-embraces her former faith, then it will have 
the effect of immediate dissolution of her marriage. 315 - To take an example, a Muslim 
male marries a woman who was a Hindu prior to marriage but she converts to Islam 
and gets married. After some time, she renounces Islam and converts to Christianity. 
This will not ipso facto dissolve the marriage, because she has not re-embraced her 
former faith, viz, Hinduism. Had she re-embraced Hinduism, it would have had the 
effect of immediate dissolution of the marriage bond. Thus, in Munavvar-ul-lslam v 
Rishu Arora^ b - a Hindu wife converted to Islam at the time of marriage. On her 
reconversion back to her original faith viz, Hinduism, her marriage stood dissolved. Her 
case falls under the second proviso to section 4 of the Act, and the pre-existing Muslim 
Personal Law under which apostasy of either party to a marriage ipso facto dissolves 
the marriage, would apply. 

In the case of a Muslim married woman, her renunciation of Islam or her conversion to 
a faith other than Islam shall not by itself operate to dissolve her marriage. Thus, if she 
remarries before the dissolution of her marriage, she can be prosecuted for bigamy. 
However, even after such renunciation or conversion, the woman is entitled to obtain a 
decree for the dissolution of her marriage on any of the grounds mentioned in section 2 
of the Act, 317 - viz, unknown whereabouts of the husband, neglect, imprisonment of 
husband, failure to perform marital obligations, impotency, insanity, and cruelty. She 
can also exercise her option of puberty by repudiation of the marriage. The husband's 
apostasy is not a ground on which she may seek dissolution. 

If a husband renounces Islam, the marriage stands automatically dissolved. Thus, if his 
wife remarries even before the expiry of iddat, she will not be guilty of bigamy under 
section 494 of the Indian Penal Code, 1860. In Abdul Ghani v Azizul Huq , 318 - a Muslim 
man and woman got married. After some time, the husband embraced Christianity but 
reverted to Islam during the wife's iddat. Before the expiry of the iddat period, however, 
the wife got married to another man. The first husband thereupon filed a complaint 
against the wife, her father and her second husband under section 494. It was held that 
no offence had been made. 

The court remarked: 319 - 

Whatever view be taken of the uncertain status of the parties during the period of iddat and 
however illegal and void under Mohamedan law the second marriage of the woman during 
the period of iddat may be, there is no foundation for any charge under section 494 of IPC 
against her. Her second marriage is not void by reason of its taking place during life of prior 
husband but by reason of special doctrine of the Mohamedan law of iddat with which the 
Indian Penal Code has nothing to do. 

3.18.4 Christian Law 


Under the Christian Law, the position under the Indian Divorce Act, 1869 was, until 
September 2001, that the husband had no ground for any matrimonial relief if his wife 
changed her religion. 20 Thus, wife's conversion was no ground for dissolution of 
marriage. So far as the wife was concerned, she could file a petition for dissolution on 




the ground that "her husband has exchanged his profession of Christianity for the 
profession of some other religion and gone through a form of marriage with another 
woman." 321 • Thus, the mere fact of the husband's conversion was not enough to entitle 
a wife to seek dissolution, unless she also alleged and proved his second marriage. 

The Indian Divorce Act, 1869 which was so antiquated and not in tune with changing 
times has now undergone revolutionary changes with the enactment of the Indian 
Divorce (Amendment) Act, 2001. It has removed the gender based discrimination 
within the Act as also the harsh provisions for matrimonial reliefs. The grounds for 
dissolution of marriage for the husband and wife have been brought almost at par. 
Besides, the grounds have been liberalised. Thus, conversion of the defendant to 
another religion, inter alia, has also been incorporated as a ground for dissolution of 
marriage. 322 This ground is available to both the spouses. 

See "Conversion and Bigamous Marriages", infra at pp 119-123. 
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322. Indian Divorce Act, 1869, section 10(1 )(ii). 


CHAPTER 3GR0UNDS FOR MATRIMONIAL RELIEFS 


(D) Conversion 

3.19 Miscellaneous 


In this context, a reference may be made to the Converts Marriage Dissolution Act, 
1866. Under sections 4 and 5 of the Act, if a husband or a wife changes his/her religion 
to Christianity, and if in consequence of such change, the non-convert spouse for a 
space of six continuous months, deserts or repudiates him/her, then the deserted 
spouse may sue the other for conjugal society and if that is not complied with, may, 
ultimately seek a dissolution. 

The Special Marriage Act, 1954, being a secular legislation, it has no reference to 
conversion. Apostasy or conversion, therefore, does not constitute a ground for any 
matrimonial relief under this Act. 


Table 3D Conversion—Statutory Provisions at a Glance 


Act 

Provision 

Relief 

Hindu Marriage Act, 7955 
Sections 10(1) and 13(1 )(ii) 

Both spouses entitled. Relief 

available to husband and wife 

on respondent's ceasing to be 
a Hindu by conversion to 
another religion 

Judicial separation or Divorce 

Hindu Adoptions and 

Husband ceasing to be Hindu 

Wife entitled to separate 

Maintenance Act, 1956 

Section 18(2)(f) 

by converting to another 
religion 

residence and maintenance 

Indian Divorce Act, 1869 

Section 10(1 )(ii) 

Relief available to both parties 
on ground of respondent's 

conversion 

Dissolution of marriage 

Convert's Marriage Dissolution 

Husband or wife converting to 

Converted spouse may sue for 

Act, 1866 

Sections 4, 5 

Christianity 

conjugal company and if no 
cohabitation, marriage may be 

dissolved 

Parsi Marriage and Divorce Act, 

1936 

Sections 32(j) and 34 

(a) Both husband and wife 

entitled to relief on 

respondent's ceasing to be a 
Parsi by converting to another 
religion 

(b) Suit to be filed within two 
years of knowledge of the 

conversion. 

Divorce or judicial separation 

Special Marriage Act, 1954 

This being a secular legislation, No relief 
conversion is no ground for 

relief 

Dissolution of Muslim 

Marriages Act, 1939 

Section 4 

Wife 

(i) If a wife who is a non- 
Muslim before marriage 

converts back to her earlier 

faith 

Instant dissolution of marriage 





Act 

Provision 

Relief 


(ii) If a Muslim married woman 

No automatic divorce but wife 


renounces Islam and embraces entitled to obtain dissolution 


another faith 

on ground specified under 



section 2 


Husband 

Automatic dis-solution of 


On husband's conversion to 

marriage 


another religion 






CHAPTER 3GR0UNDS FOR MATRIMONIAL RELIEFS 


(E) Fraud 

3.20 Introduction 


When two persons enter into a marriage alliance, it is presumed that they have 
consented to the relationship either personally if the parties are sui juris or of age, or 
through their guardians if the parties are under the age of consent. In other words, a 
free consent is a sine qua non of a valid marriage. Therefore, when consent is vitiated 
owing to certain conditions of the mind or body like idiocy, lunacy, minority etc, it 
cannot be termed as a free consent. Likewise, consent may be vitiated also where it is 
obtained through force, fraud or misrepresentation of facts. A person who is deceived 
gives his consent under a misconception of facts induced by the other party. Consent 
vitiated by fraud is a ground for matrimonial relief under the various matrimonial laws. 
However, it is not every kind of fraud or misrepresentation that gives a ground for 
setting aside a marriage, nor is fraud defined in the matrimonial laws. The position in 
this respect under the various personal law statutes is as follows. 



CHAPTER 3GR0UNDS FOR MATRIMONIAL RELIEFS 


(E) Fraud 

3.21 Statutory Provisions 


3.21.1 Hindu Marriage Act, 1955 


Under section 12(1)(c) of the Hindu Marriage Act, 1955, a marriage may be avoided on 
the ground that the consent of the petitioner or the consent of the guardian when such 
consent is necessary for the marriage, was obtained by force or fraud. This force or 
fraud has to be: (i) as to the nature of the ceremony, or (ii) as to any material fact or 
circumstance concerning the respondent. A petition on this ground cannot, however, be 
filed after more than one year since the discovery of the fraud, nor if the petitioner has 
lived with the respondent as husband and wife after the fraud was discovered. In other 
words, a petition on this ground must be filed within one year of the knowledge of 
fraud, and secondly, the parties should not have cohabited after such knowledge. 

Prior to 1976, under section 12(1)(c) a marriage could have been avoided only when 
such consent was obtained by fraud, and the crucial time for ascertaining the existence 
of fraud was the time when the marriage was actually performed. If the petitioner went 
through the marriage ceremony willingly and with consent-whatever the 
misrepresentations made about the respondent etc-the marriage could not be 
annulled on the ground of fraud. 323 In Rasiklal v Sulochana, 324 - the court clearly laid 
down that "a fraud said to have been practised at the time of an agreement to marry 
which would include also a betrothal, would not ipso facto be a ground available to an 
aggrieved party to avoid a marriage." Besides, the nature of fraud which entitled the 
petitioner to seek relief was limited to deception in relation to the ceremonies of 
marriage or the identity of the person. The position, however, is now changed and any 
misrepresentation as regards the nature of the ceremony or as to any vital fact 
concerning the respondent would be enough to give a cause of action to the 
petitioner. 325 As aptly stated by Derrett, 26 "This acute wording leaves it open to the 
judges to hold as "material" any fact concerning the respondent which Hindu opinion 
would regard as material, and this could vary considerably between castes and 
regions..." 

3.21.2 Indian Divorce Act, 1869 


The Indian Divorce Act, 1869, 327 after specifically making a provision for annulment of 
marriage on the ground of impotency of the respondent, lunacy, idiocy, marriage within 
prohibited degrees of relationship and existence of a former spouse at the time of 
marriage, provides further: 

Nothing in this section shall effect the [jurisdiction of the District Court] 328 to make decrees 
of nullity of marriage on the ground that the consent of either party was obtained by force or 
fraud. 


3.21.3 Special Marriage Act, 1954 


Under the Special Marriage Act, 1954, a marriage is voidable and may be annulled by a 
decree of nullity if the consent of either party to the marriage was obtained by coercion 
or fraud 329 as defined in the Indian Contract Act, 1872. 330 Section 25(iii) further 
provides vide clauses (a) and (b) of the second proviso, that the court shall not grant 
decree if the proceedings have not been instituted within one year after the fraud has 






been discovered; or the petitioner has with his or her free consent lived with the other 
party to the marriage as husband and wife after the fraud has been discovered. 

3.21.4 Parsi Marriage and Divorce Act, 1936 


The Parsi Marriage and Divorce Act, 1936 makes no mention of fraud as a ground for 
any matrimonial relief. 

323. Anant Nath v Lajjabati Devi, AIR 1959 Cal 778; Harbhajan Singh v Brij Bala, AIR 1964 Punj 
359; Rajaram v Deepabai AIR 1974 MP 52; Sivaram v Padmaja (1975) ILR Ker 1 469. 

324. Rasiklal v Sulochana, (1967) ILR Guj 822, p 851. 

325. Asha Srivastava v RK Srivastava, AIR 1981 Del 253, where the fact of the wife's suffering 
from schizophrenia was concealed; Gurmeet Kaur v Harminder Singh, (1978) 80 PLR 507, where 
the girl shown was different from the one given in marriage. 

326. J Duncan M Derrett, "The Death of a Marriage Law Epitaph for the Rishis" (1978) at p 35. 

327. Indian Divorce Act, 1869, section 19. 

328. Prior to amendment in 2001, a decree of nullity on the ground of fraud could be passed 
only by the High Court. 

329. Special Marriages Act, 1954, section 25(iii). 

330. Indian Contract Act, 1872, section 17 defines fraud as: 

"Fraud" means and includes any of the following acts committed by a party to a contract, or with 
connivance, or by his agent, with intent to deceive another party thereto or his agent, or to 
introduce him to enter into the contract: 

1. the suggestion, as a fact, of that which is not true, by one who does not believe it to be 
true; 

2. the active concealment of a fact, by one having knowledge or belief of the fact; 

3. a promise made without any intention of performing it; 

4. any other act fitted to deceive; 

5. any such act or omission as the law especially declares to be fraudulent. 

Explanation— Mere silence as to facts likely to affect the willingness of a person to enter 
into a contract is not fraud, unless the circumstances of the case are such that, regard 
being had to them, it is the duty of the person keeping silence to speak, or unless his 
silence is, in itself, equivalent to speech. 
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(E) Fraud 

3.22 Case Law 


In the backdrop of these statutory provisions, a reference may be made of a few cases 
decided by the courts under the various personal law provisions where fraud was 
alleged. 

Where the petitioner wife proved that she was very particular about qualifications of the 
person for marriage and consent for marriage was obtained by fraudulently concealing 
the educational qualifications of the husband, the marriage was declared null and void 
under section 19 of the Indian Divorce Act, 1869. 331 Likewise, in a case under the 
Hindu Marriage Act, 1955, where a wife with high academic qualifications consented to 
a marriage on representation made by the husband that he has an attractive job, 
whereas he actually was undergoing only an apprenticeship training in a factory, it was 
held that a case of misrepresentation of material facts was made, and petition for 
annulment was decreed under section 12. 332 - Disclosure of true qualification to the 
father, even if it were true, is of no significance. 333 Where a husband misrepresented 
that he was a doctor whereas he was only an intermediate, it was held that the wife's 
consent was fraudulently obtained by such misrepresentation. 334 - 

The monthly income and status of husband is a material fact and circumstance 
concerning him. Thus, when such material facts and circumstances declared in the bio 
data are found to be false, an order of annulment passed by lower court was 
upheld. 335 

In Shampa Mukherjee v Pranab Mukherjee , 336 - a husband filed a petition for annulment 

on ground of fraud or divorce on ground of cruelty alleging that the wife possesses 

breasts like those of males and also black spots on her back and these deformities 
were suppressed. The court refused any relief on the basis of these allegations. 

Concealment of the fact that the wife was married twice prior to her marriage with the 
petitioner, had a son by caesarean operation and had obtained divorce from both 
husbands was held to be fraud entitling the husband to relief. 337 Where a wife was 

seven years senior in age and this fact was concealed, it was held to amount to 

fraud. 338 Misrepresentation of age was enough to call off a marriage in Vidyut Kumar 
Verma v Manju. 339 ' The boy's age was 19 years but he was stated to be 25 years. In the 
wife's petition for annulment on this ground (coupled with misrepresentation as to 
qualification) the husband argued that the girl was admittedly aged 32 years and there 
was already so much of age gap and that being so, it was immaterial if he was 25 years 
or below 25 years. The court however, rejected this argument and the marriage was 
declared null and void. 

In a petition for dissolution of marriage for non-disclosure of the fact that the 
respondent was afflicted with schizophrenia, it was held that it is a concealment of a 
vital fact tantamounts to fraud. 340 A husband got a decree of annulment where the 
wife concealed the fact that she had got her fallopian tubes surgically removed, and 
was incapable of having a child. 341 - Concealment by wife of material fact that she 
never had menses is fraud entitling husband to a decree. 342 - If the fact of the wife's 
being pregnant by some other person is concealed at the time of marriage, it 
constitutes fraud within the meaning of section 19 of the Indian Divorce Act, 1869. 343 



In B Vandana Kumari v P Praveen Kumar , 344 - the contentious issue was about the 
pregnancy of the wife by some other person at the time of marriage, and non¬ 
consummation of marriage. The husband sought annulment of the marriage under 
section 12(1 )(d) of the Hindu Marriage Act, 1955 four months after the marriage on the 
ground of fraud. He sought a DNA test on the wife and the foetus to establish his case. 
The husband's application for the test was resisted by the wife on the ground that the 
legitimacy of the child was not in question, so the test was unnecessary and further, 
the test would amount to infringement of her right to privacy. The trial court, however, 
directed the wife to undergo the test. 

On appeal against this by the wife, the court analysed section 112 of the Indian 
Evidence Act, 1872 on the presumption of legitimacy of a child born during wedlock, 
and various cases. It observed that though such tests should not be ordered as a 
matter of routine, however, the courts do have power to order a party to undertake the 
same. This would not amount to infringement of the party's right to privacy guaranteed 
under Article 21 of the Constitution of India. The court consequently, ruled that in view 
of the nature of proceedings in the main petition, the issue of paternity of the child is a 
necessary issue for adjudication, and an order subjecting parties to undergo DNA test 
is neither contrary to conclusive proof enjoined under section 112 of the Indian 
Evidence Act, 1872, nor does it suffer from error of law or fact. Likewise, in Leelamma v 
Dilip Kumar, 345 a wife obtained an annulment on the ground of fraud as the husband 
had made a false representation to her that he was a born Christian, whereas he and 
his parents were in fact Ezahavas. Though he later converted to Christianity, but at the 
time of making the representation and getting her consent he was not a Christian. 
Canon 821 of the Code of Canon Law governing members of the Syrian Catholic 
Community was referred to. It states: 346 - "A person invalidly celebrates marriage who is 
deceived by fraud perpetrated to obtain consent concerning some quality of the other 
party, which by its very nature can seriously disturb the partnership of conjugal life". 

According to the court, the expression "quality of person" means religious affiliation or 
faith and the wife gave her consent to the marriage because of the erroneous belief 
concerning a quality of the husband's life which is induced in her. It held: 347 "In a 
society, still conventional in a large measure, religion and caste are dominant if not 
determinative factors, in the matter of marriage. Whether it ought to be, or ought not to 
be, is another matter. It is. Every society holds to its beliefs". 

Where a husband misrepresents that he was a bachelor, whereas he was in fact 
married and his wife was alive and he had three children, it was held to be fraud under 
the Indian Divorce Act, 1869 and the marriage was annulled. 348 Where a girl shown 
was different from the one given in marriage, fraud was established. 349 - However, when 
the alleged fraud came to the husband's notice on the very next day and he filed the 
petition more than a year after such discovery, his case was held to be time barred vide 
section 12(2)(a)(i). 350 Misrepresentation about the particulars of a bridegroom made 
by the father to the mother of the bride, and overheard by the bride was held to amount 
to fraud, so as to give to the bride a ground to seek annulment of the marriage based 
on false representation. In this case, just before marriage the petitioner had over-heard 
her father telling her mother, that he had fixed up the daughter's marriage with a 
financially affluent boy aged between 25 and 30 years. Having heard these particulars, 
the petitioner wife raised no objection. At the time of the marriage, she was under 
heavy veil and so could not see the bridegroom. When she saw him for the first time 
after the marriage, she discovered that he was aged over 60 years. The father's 
discussion about the bridegroom with the mother was held to amount to fraudulent 
misrepresentation to the petitioner intended to procure her consent to the marriage. 351 

Non-disclosure of disease of nephritis, irregular menstruation, pain etc were, however, 
held not to be material facts entitling a husband to a decree on ground of fraud. 


According to the court, these are problems which can afflict anyone any time, and no 
co-terminus quo can be fixed as to the point of time since when she was suffering. 
Also, the petition in this case was time barred as it was filed one year and eight months 
after the husband came to know about the alleged disease. 352 - Non-disclosure or 
concealment of a disease which was cured much before marriage was held not to be 
fraud. 353 In Vinod Jaiswal v Anuradha Jaiswal , 354 - a husband's petition for annulment, 
alleging that the wife was suffering from lack of movement from hip joints resulting 
which she could not sit on her legs, cannot stand up from sitting position and cannot 
perform household chores and this fact was not revealed, was dismissed. According to 
the court, considering the nature of alleged disability, it cannot be said that there was 
active concealment of the fact as the marriage ceremonies which were performed 
required sitting down, standing up and walking. "The defect should have been 
absolutely patent and disclosed by the daily locomotor action of the respondent [wife]", 
the court observed. 

Amrit Pai Singh v Satwinder Kaur, 355 was a husband's petition for annulment on the 
ground that the wife had cancer and this fact was concealed. Two medical experts 
were examined who denied that she had any such ailment. Husband's application 
seeking direction to the wife for her medical examination by some cancer institute was 
turned down by the trial court. His revision against this was dismissed as, according to 
the court, it is for the petitioner to prove his case and the respondent wife cannot be 
compelled to submit herself for medical examination, more so when medical evidence 
led by the petitioner so far has dislodged his own case. Where however, a wife was 
suffering from malignant cancer in breast prior to marriage, it was held to be a case of 
intentional suppression of material fact concerning health of the other party amounting 
to fraud. The husband repeatedly asserted that he would not have given consent for the 
marriage if he had known this fact. He was held to be entitled to decree of annulment 
under section 12(1)(c). 356 - 

Mere non-disclosure prior to marriage or concealment of curable epilepsy of a girl or 
false representation that she was healthy was held not to be fraud. 357 Where a wife 
suffered from problem of constant foul smell from her mouth due to which marriage 
could not be consummated and this fact was concealed from the husband, his 
application for annulment of marriage under section 12(1)(c) was granted. Any 
concealment or misrepresentation affecting sexual pleasure is a material fact and 
circumstance so as to imbibe within itself the provision of section 12(1 )(c) of the HMA, 
the court observed. 358 - 

In Anju Kundu v Shyamal Kundu, 359 - declaration of nullity was sought by a husband on 
the ground, inter alia, that the fact that the wife had a tumour in her left breast was 
concealed. Relief was denied because in spite of knowledge of such tumour the wife 
lived with him for two months. Besides, the tumour was removed even before the 
marriage. 

Likewise, in Prakash Singh Thakur v Bharti , 360 - where there was categoric evidence of 
witnesses that the petitioner was apprised of the earlier marriage and divorce of the 
respondent, an order refusing grant of decree of nullity, was held proper. The parties 
knew each other before marriage, it was therefore, inconceivable, according to the 
court, that the husband did not know about these facts. 
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3.23 Bars to Relief 


As pointed out above, the statutes lay down two bars to the relief on this ground, viz. 

(i) Bar of limitation, i.e., delay in filing the petition, which is one year. 

(ii) Condonation, i.e., if the party who has been defrauded lives with the other party 
as husband and wife with full consent. 

In Meera Asthana v Rajendra Asthana , 361 - a suit for annulment was filed on the ground 
of fraud, but was filed more than one year after the fraud was discovered so the same 
was time barred. It was, however, allowed to be amended for seeking relief of divorce 
under section 13 of the Hindu Marriage Act, 1955. Where in a divorce petition under 
section 13 of the Hindu Marriage Act, 1955, an amendment is sought to incorporate 
relief of annulment under section 12 of the Act on the ground that consent of the 
husband was obtained by fraud, and such amendment was sought within one year of 
knowledge of the fraud the same was held not barred. 362 

A suit for annulment on the ground that the fact that the wife was suffering from 
congenital heart disease was concealed, filed after the limitation period, was dismissed 
in Sarala Bai v Komal Singh , 363 - 

In Chintalalpudi Sathiraju v Chintalapudi Lakshmi , 364 - a husband filed for annulment of 
marriage on ground of concealment of the fact that wife had undergone thyroid 
operation due to cancer. It was, however, in evidence that this fact was made known to 
husband's party at the time of negotiations, and also that the husband had 
accompanied the wife to the doctor for medical check-up. Thus, it is obvious that he 
had knowledge of the disease. That apart, after the check-up they cohabited as 
husband and wife. The court held that fraud was condoned and his petition was 
rejected. 

A husband who continues to live with the wife after discovery of fraud of her pregnancy 
at the time of marriage was held not entitled to relief even if he was able to prove the 
premarital pregnancy. 365 - 

361 . Meera Asthana v Rajendra Asthana, AIR 1994 MP 18; R Prasad v Sita Devi, AIR 1986 Pat 128; 
V Raja v Bhuvaneshwari, (1998) AIHC 523 (Mad); see also Rameshwar v Neeiam, AIR 2012 Raj 
90. 

362. Deepaii v Pankaj Gupta, AIR 2007 P&H 72 (NOC). 

363. Sarala Bai v Komai Singh, AIR 1991 MP 358 :1992 (0) MPLJ 276. 

364. Chintalalpudi Sathiraju v Chintalapudi Lakshmi, (1993) 2 DMC 422 (AP). 

365. Devendra Sharma v Sandhya, AIR 2007 MP 103. 
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3.24 Conclusion 


(i) Fraud vitiates consent, hence, a ground for annulment of marriage. 

(ii) Only fraud as to nature of the ceremony or material fact or circumstance 
concerning the respondent is culpable. 

(iii) The concept of "fraud" under the Special Marriage Act, 1954 is wide, and the 
definition of "fraud" under the Indian Contract Act, 1872 is applied to construe 
fraud under the Act. 

(iv) The petitioner should not have condoned the fraud by cohabitation after 
discovering it; nor should there be delay. 

The Parsi Law does not provide for fraud as a ground for relief. 


Table 3E Fraud—Statutory Provisions at a Glance 


Act 

Provision 

Relief 

Hindu Marriage Act, 7955 

Consent to marriage obtained 

Voidable 

Section 12(1)(c) 

by fraud as to nature of 


Section 12(2)(a)(i) & (ii) 

ceremony or as to any material 

fact or circumstance 

concerning respondent 

(i) Petition to be filed not 
beyond one year of discovery 

of fraud. 

(ii) There should have been no 
cohabitation after discovery of 

fraud 


Special Marriage Act, 7 954 

Consent obtained by fraud as 

Voidable 

Section 25(iii) 

defined in the Indian Contract 


Proviso 2(a) and (b) 

Act, 1872 

Petition to be filed not beyond a 
year and no cohabitation after 
discovery of fact 


Indian Divorce Act, 7 869 as 

Consent of either party 

Null and void 

Amended in 2001 

Section 19 

obtained by force or fraud 


Parsi Marriage and Divorce Act, 

1936 

No provision 
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(F) Bigamy 
3.25 Introduction 


Except for Islam, all personal law statutes in the country impose monogamy as a rule, 
and any marriage performed in contravention of the provisions imposing monogamy, is 
illegal. In fact, such marriage is void under almost all statutes and does not establish 
any relationship of husband and wife between the parties. 
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(F) Bigamy 

3.26 Statutory Provisions 


3.26.1 Hindu Law 


The relevant provisions under the Hindu Marriage Act, 1955 are as follows: 366 

[s 5] Conditions for a Hindu marriage.— 


A marriage may be solemnized between any two Hindus, if the following conditions are 
fulfilled, namely: 

(i) neither party has a spouse living at the time of the marriage; 

(ii) .... 

(iii) .... 

(iv) .... 

(v) .... 

[s 11] Void marriages.— 


Any marriage solemnized after the commencement of this Act shall be null and void 
and may, on a petition presented by either party thereto 367 [against the other party], be 
so declared by a decree of nullity if it contravenes any one of the conditions specified in 
clauses (i), (iv) and (v) of section 5. 

Section 17 provides for punishment for bigamy. It states: 

[s 17] Punishment of bigamy.— 


Any marriage between two Hindus solemnized after the commencement of this Act is 
void if at the date of such marriage either party had a husband or wife living; and the 
provisions of sections 494 and 495 of the Indian Penal Code, 1860 (45 of 1860), shall 
apply accordingly. 

Second marriage during subsistence of first marriage performed prior to Act of 1955 
coming into force is not void. The Act is prospective and not retrospective, the court 
held in Sushila Bai Vasudev Rao v Govind Rao . 368 - This was a joint property dispute 
where the issue of validity of a marriage was involved. 

3.26.2 Special Marriage Act, 1954 


Sections 4, 24, 43 and 44 of the Special Marriage Act, 1954 are, pari materia, sections 5, 
11 and 17 of the Hindu Marriage Act, 1955. 

3.26.3 Christian Law 









The relevant provisions under the Indian Divorce Act, 1869 are as follows: 

[s 18] Petition for decree of nullity.— 

Any husband or wife may present a petition to the District Court 369 [* *] praying that his 
or her marriage may be declared null and void. 

[s 19] Grounds of decree.— 


Such decree may be made on any of the following grounds 

0 ) . 

( 2 ) .... 

(3) .... 

(4) That the former husband or wife of either party was living at the time of the 
marriage, and the marriage with such former husband or wife was then in force. 

It is significant to note that the word used in both the above sections is "may", which 
means that it is only an enabling provision and not mandatory. 370 

Apart from this, section 60 of the Indian Christian Marriage Act, 1872, provides for 
conditions for certification of a Christian marriage. Though the Act nowhere states that 
a marriage during the lifetime of any spouse of either of the parties to the marriage is 
void and nullity, section 60 states that: 

Every marriage between 1 [Indian] Christians applying for a certificate, shall, without 
the preliminary notice required under Part III, be certified under this Part, if the following 
conditions be fulfilled, and not otherwise: 


(1) .... 

(2) neither of the persons intending to be married shall have a wife or husband still 
living; 

(3) .... 

It may be pointed out that while there are several sections in the Act which provide that 
a marriage may be declared void (e.g. sections 4, 26, 52 and 88), bigamous marriage 
has not been mentioned as a ground for such declaration. Section 60(2) bars only 
certification under Chapter VI of the Act. The legality of a bigamous marriage is not 
assailed in Parts IV and V of the Act, viz, registration of marriages solemnised by 
Minister of Religion, and marriages solemnised by or in the presence of, a marriage 
Registrar, respectively. This is anomalous and needs to be rectified. 

3.26.4 Parsi Law 


Section 4 of the Parsi Marriage and Divorce Act, 1936 states: 

[s 4] Remarriage when unlawful.— 


(1) No Parsi (whether such Parsi has changed his or her religion or domicile or not) 
shall contract any marriage under this Act or any other law in the lifetime of his or her 
wife or husband, whether a Parsi or not, except after his or her lawful divorce from such 
wife or husband or after his or her marriage with such wife or husband has lawfully 







been declared null and void or dissolved, and, if the marriage was contracted with such 
wife or husband under the Parsi Marriage and Divorce Act, 1865 (15 of 1865), or under 
this Act, except after a divorce, declaration or dissolution as aforesaid under either of 
the said Acts. 

(2) Every marriage contracted contrary to the provisions of sub-section (1) shall be 
void. 

[s 5] Punishment of bigamy.— 


Every Parsi who during the lifetime of his or her wife or husband, whether a Parsi or not, 
contracts a marriage without having been lawfully divorced from such wife or husband, 
or without his or her marriage with such wife or husband having legally been declared 
null and void or dissolved, shall be subject to the penalties provided in sections 494 
and 495 of the Indian Penal Code 1860 for the offence of marrying again during the 
lifetime of a husband or wife. 

Section 11 provides for penalising any priest who knowingly and willfully solemnises 
any marriage contrary to and in violation of section 4. Punishment prescribed is simple 
imprisonment for a term which may extend to six months, or fine which may extend to 
two hundred rupees, or both. 

3.26.5 Muslim Law 


So far as Muslim Law is concerned, while a male may legally have up to four wives at a 
time, a Muslim woman cannot remarry during the subsistence of first marriage. 

According to Mulla, 372 - "A Mahomedan may have as many as four wives at the same 
time, but not more. If he marries a fifth wife when he has already four, the marriage is 
not void, but merely irregular." 

As regards Muslim female's, Mulla says: 373 - "it is not lawful for a Mahomedan woman 
to have more than one husband at the same time. A marriage with a woman who has 
her husband alive and who has not been divorced by him, is void". 

A Mohammedan woman marrying again in the lifetime of her husband is liable to be 
punished under section 494 of the Indian Penal Code, 1860. Children of such marriage 
are illegitimate, and cannot be legitimated by acknowledgement either. 374 

3.26.6 Penal Provisions 


Marrying again during the lifetime of the husband or the wife is an offence under 
sections 494 and 495 of the Indian Penal Code, 1860: 

[s 494] Marrying again during lifetime of husband or wife.— 


Whoever having a husband or wife living, marries in any case in which such marriage is 
void by reason of its taking place during the life of such husband or wife, shall be 
punished with imprisonment of either description for a term which may extend to seven 
years, and shall also be liable to fine. 

Exception .—This section does not extend to any person whose marriage with such 
husband or wife has been declared void by a court of competent jurisdiction, nor to any 
person who contracts a marriage during the life of a former husband or wife, if such 
husband or wife, at the time of subsequent marriage, shall have been continually 
absent from such person for the space of seven years, and shall not have been heard 






of by such person as being alive within that time, provided the person contracting such 
subsequent marriage shall, before such marriage takes place, inform the person with 
whom such marriage is contracted of the real state of facts so far as the same are 
within his or her knowledge. 

[s 495] Same offence with concealment of former marriage from person with 
whom subsequent marriage is contracted.— 


Whoever commits the offence defined in the last preceding section having concealed 
from the person with whom the subsequent marriage is contracted, the fact of the 
former marriage, shall be punished with imprisonment of either description for a term 
which may extend to ten years, and shall also be liable to fine. 

366. Pre-Act second marriage by a husband is neither illegal nor void, Nimmo Devi v Manna Devi, 
2004 (1) HLR 611 (P&H) : AIR 1965 SC 834. 

367. Ins by Act 68 of 1976, section 5 (w.e.f. 27-5-1976). 

368. Sushila Bai Vasudev Rao v Govind Rao, AIC 2016 (164) Hyd 114. 

369. The words "or to the High Court" omitted by Act 51 of 2001, section 14 (w.e.f. 3-10-2001). 

370. Rose Simpson v Binimoy Biswas, AIR 1980 Cal 214. 

371. The word "Native" subs by AO 1950. 

372. Mulla, Principles of Mohamedan Law, 1972, p 257, para 255. 

373. Ibid. 

374. Ibid, p 257. 
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3.27 Case Law on Bigamy 


At the outset, it would be pertinent to mention that the provisions prohibiting bigamy 
under the Hindu Marriage Act, 1955, and under a rule in the Government Servant's 
Conduct Rules was challenged, as being an infringement of the right to religion under 
Article 25 of the Constitution of India. 375 - The court, however, overruled the challenge 
and held that clause (2)(b) of Article 25 of the Constitution of India does not prevent 
the state from making any law providing for, "Social welfare and reform...". Prohibition 
of bigamy was a measure of social welfare and reform, and hence, not ultra vires, the 
court ruled. It is significant to note that even if the first spouse desires or permits the 
husband's second marriage, it would be illegal. In Santosh Kumari v Surjit Singh, 376 - a 
Hindu wife filed an application in court seeking permission that her husband be 
allowed to marry another woman. The trial court granted the permission as the 
applicant wife was weak and ailing. The court also passed maintenance orders in 
favour of the first wife and daughter. The High Court, however, held that such order was 
absolutely wrong and illegal and against the clear provisions of the Hindu Marriage Act, 
1955, which does not permit second marriage during the subsistence of the first 
marriage. It is only the parties to the marriage who can seek a decree of annulment of 
such marriage. The previous wife not being a party to the second marriage was held 
not to have any locus standi to file a petition for annulment under section 11 of the 
Hindu Marriage Act, 1955. 377 Similarly, in Ajay Chandrakar v Ushabai , 378 - a husband 
entered into a second marriage and the first wife filed a petition under section 11 of the 
Hindu Marriage Act, 1955 for having the second marriage declared null and void. The 
court held that the remedy under this section is available only to a person who is a 
party to such marriage, and the first wife not being a party, cannot file a petition under 
this section. Her remedy, according to the court, lies by way of suit for declaration 
under section 34 of the Specific Relief Act, 1963. Likewise in Sona Ralsel v Kiran Mayee 
Nayak, 3,( it was held that the first wife cannot file an application along with her 
husband, against the second wife under section 11 coupled with section 5(i) though 
she is entitled to file a civil suit in this regard invoking section 9 of the Civil Procedure 
Code read with section 34 of the Specific Relief Act, 1963. 

This clause, it is submitted, needs to be reconsidered and amended. So far as the 
provision regarding prohibited degree of relationship and sapinda relationship under 
section 5(iv) and (v) coupled with section 11 are concerned, there is no third party 
directly involved in the marriage, so there can be no occasion of any third party having 
any problem in such marriage. However, in case of bigamous marriage, the spouse of 
the first marriage is a directly affected party. Though technically speaking, the first wife 
or the first husband may not be a party to the second marriage, but he or she is the one 
most adversely affected by such marriage. It is therefore, suggested that in such cases, 
an exception should be made and the spouse of the first marriage should be given a 
locus standi to file a petition for annulment under section 11. 

Where the fact of dissolution of the husband's first marriage was not established and 
the second wife filed a petition under section 11 on the ground that the respondent 
married her while the first marriage subsisted, she was held entitled to relief. 380 In 
Mohan Lai Sharma v Parveen , 381 - a husband sought a decree of nullity on the ground 
that the wife already had a spouse living at the time of their marriage and this fact was 
fraudulently concealed. The wife's defence was that her earlier marriage had been 
dissolved by mutual consent by a dissolution deed with the intervention of the elders. 



She however, failed to prove any custom which permitted divorce in this way. The 
marriage was held to be null and void. The court further clarified that even if the second 
husband, i.e. the petitioner, had knowledge of the previous marriage, the marriage 
would still be void. In 8 Vasundhara v B Ashwar Rao, 382 also it was held that when there 
is an already subsisting marriage, the fact that the dependant husband was aware of 
this fact at the time of impugned marriage or the first husband had given consent to 
such marriage would not validate the void marriage. 

In Sushma Choure v Hetendra Borkar, 383 - where at the time of impugned second 
marriage an application for restitution of conjugal rights was pending against the first 
husband, it was held to be enough evidence to presume the subsistence of previous 
marriage. 

It is significant to note that a petition for annulment can be filed by either party against 
the other party. Thus, it is submitted, that it seems to be against the rules of natural 
justice and equity. 

In Chinnaswami v Rajama Bai, 384 the husband contracted the second marriage during 
the period when the Madras Hindu (Bigamy Prevention and Divorce) Act, 1949 was in 
force, and hence, his second marriage was void under section 4(1) of that Act. He filed 
a suit for annulment. The trial court decreed his suit but on appeal, it was held that on 
the principle of pari delicto, the husband ought not to be granted relief. On further 
appeal to the High Court, it was held that either party to a void marriage is entitled to 
get a declaration of annulment, and hence, his appeal was allowed. In another case, 385 - 
however, on similar facts where the husband had contracted a second marriage and 
then filed a petition for declaration that the same was null and void, the husband's 
petition was dismissed. 

In Surjeet Kaur v Jhujhar Singh, 380 the wife was married before she married the 
petitioner husband. She had obtained only a decree of judicial separation in respect of 
her first marriage. She could not discharge the burden of proving that the previous 
husband was not alive at the time of her second marriage. The marriage was held to be 
void being in contravention of section 5(i) of the Hindu Marriage Act, 1955. 

A bigamous marriage being void, the second wife of the deceased is not entitled to his 
terminal benefits, 387 nor is such a wife entitled to a claim for compensation under the 
Motor Vehicles Act, 1988. 388 - In another case, however, decided not too long back by 
the apex court the second bigamous wife of the deceased was held to be entitled 
to compassionate appointment in a government job after the husband's death as long 
as the first wife had no objection. The order was passed on an appeal by the Karnataka 
Government challenging a direction of the Karnataka High Court to consider the 
appointment of second wife of the deceased head-constable of the Armed Reserve 
Police. The apex court rejected the argument of the state government that under the 
Hindu Marriage Act since the man cannot have two wives simultaneously, the second 
wife cannot claim any right of appointment by merely entering into an agreement with 
the first wife. "When the two wives have come to an understanding, who are you to 
oppose it? Why should you be bothered if one wife seeks compassionate appointment 
and the other wants compensatory benefits", a bench of Justice Markandeya Katju and 
RM Lodha observed, dismissing the Karnataka Government's appeal. 

Though bigamy is a matrimonial wrong entitling a wife to relief and also an offence 
under the provisions of the Indian Penal Code, 1860, yet, a bigamous marriage is not 
easy to prove because of the requirement of proof of compliance of essential marriage 
ceremonies. The fact that the bigamous marriage is performed surreptitiously without 
strictly observing all the ceremonies and rituals, makes it all the more difficult to 
prove. 390 As observed by Derrett, "the criminal courts are sympathetic to bigamists 


holding that in order to constitute the crime, the ceremony must have been such a 
ceremony that according to the custom of the parties, a valid marriage would have 
been contracted but for the first marriage. This is unfair because although the accused 
is on record as having described the second lady as his wife-as in Kanwal Ram v 
Himachal Pradesh Admin, 39 the court will discharge him if it can be proved in his 
favour that the ceremony was (deliberately) defective." In Manjula v Mani , 393 however, 
the court adopted a liberal view. A husband who was accused of bigamy, denied the 
second marriage. The court held that proof of second marriage in accordance with 
religious rites and ceremonies applicable to parties, is not necessary for conviction in 
view of section 7A of the Hindu Marriage Act, 1955 as inserted by the Madras Act of 
1967. Under this section, oral declaration without exchange of garlands or tying of thali 
or any other ceremony, was held enough for a marriage, and since this was proved, it 
was held that bigamy was established. In the context of bigamy, it would be pertinent 
to refer to a judgment of a city court in Delhi. An already married man married the 
complainant. The man's first wife had filed a suit for annulment, but the same was still 
pending when he married the complainant. The metropolitan magistrate not only 
sentenced the accused to three years' rigorous imprisonment and a fine of Rs 5,000, 
but also awarded a compensation of rupees one lakh in favour of the second wife to be 
paid by the husband. 394 - In Chetan v Swarna , 395 - a husband entered into second 
marriage during the subsistence of the first marriage, concealing the fact from the 
wife. The second wife sought annulment of the marriage. She was also granted 
compensation of Rs 2 lakhs. Contracting another marriage with the respondent 
subjected her to serious mental agony, prejudice and hardship and even assuming that 
there was no evidence for quantifying the loss suffered for purpose of compensation, 
the amount of Rs 2 lakhs granted by the trial court was upheld on appeal. The plea for 
enhancement of the amount was, however, not accepted. In Amit Agarwal v State of 
UP, 396 an already married Hindu man deceived a girl into marrying her by concealing 
the fact of the earlier marriage. On knowing this, the girl left for her parents' house. On 
husband's writ of habeas corpus against her father for direction to produce her so that 
he could take her home, the court not only quashed the writ and held that the marriage 
being void she is free to live anywhere, but also directed him to pay compensation of 
rupees three lakhs to the girl and her father. A man married to an already married 
woman cannot, however, be held guilty of plural marriage if he subsequently marries 
another woman because his first marriage with the complainant being void under 
section 5(i) read with section 11 of the Hindu Marriage Act, 1955 is no marriage in the 
eyes of the law. First marriage with the complainant being no marriage, subsequent 
marriage would not constitute bigamy or case of plural marriage; it would, however, be 
reprehensive conduct involving moral turpitude. 397 Since second bigamous wife 
cannot assume character as wife as it is no marriage in laws hence, she cannot be 
termed as "relative" for purposes of being implicated under section 498-A of the Indian 
Penal Code, 1860. Thus, is Ranjana Thorat v State of Maharashtra, 398 where first wife 
committed suicide and her brother lodged complaint against her husband and the 
second alleged wife, it was held that she (the second wife) was not a relative and so 
does not fall within the scope of section 498-A. 

Even though the Hindu Marriage Act, 1955 makes no specific provision for issuing of 
injunctions, yet, that does not prevent the court from restraining a party from doing an 
act which is illegal or void under the provisions of the Act. This is what the court ruled 
in Kirti Sharma v Civil Judge, Senior Division, Etah. 399 - The plaintiff filed a suit for 
restitution of conjugal rights under section 9 of the Hindu Marriage Act, 1955 along 
with an application for interim injunction restraining the defendant from contracting 
second marriage. An interim injunction was issued and was challenged by way of writ 
petition under Article 226 of the Constitution of India. The petitioner's case was that 
she was kidnapped at gun point and was not married to the plaintiff, and that the suit 
was not maintainable and the injunction could not be granted. On evidence and 
statements made by the witnesses, the court found that there was a marriage 


ceremony under Arya Samaj rites and the partners stayed together for one month but 
the marriage was not consummated as both the partners had so decided till their 
relationship was approved by the girl's parents. It was further argued by the appellant 
that the Hindu Marriage Act, 1955 was a special legislation and the provision under 0 
XXXIX, rule 1, pertaining to injunctions, would not apply for granting injunction 
restraining a wife from remarrying. The court did not accept this argument and 
held: 400 - 

No doubt Hindu Marriage Act, is a special Act but if it is silent on the issue of injunction 
the place can be occupied by general legislation especially so to restrain a party from 
performing a void act (viz. second marriage which is void under section 11 coupled 
with section 5(i) of the Hindu Marriage Act, 1955). 
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3.28 Conclusion 


(i) Bigamy is prohibited in express terms by the Special Marriage Act, 1954, the 
Hindu Marriage Act, 1955 and the Parsi Marriage and Divorce Act, 1936. Under 
these statutes, a marriage during the subsistence of an earlier marriage is 
explicitly void. 

(ii) Under the Christian Law: (a) the Indian Divorce Act, 1869 provides that a 
bigamous marriage may be annulled by a decree (b) certificate of marriage 
under the Indian Christian Marriage Act, 1872 can be given only when neither of 
the parties have a husband or wife living. 

(iii) The Muslim Law permits a husband to have up to four wives at a time, but a 
wife is enjoined to be monogamous. 

(iv) Bigamy is a crime punishable under the provisions of the Indian Penal Code, 
1860. The section, however, would not apply where bigamy is not void under the 
personal law, e.g., Muslims. 
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3.29 Conversion and Bigamous Marriages 


Our Constitution 401 ■ gives to every person the freedom to profess and practice any 
religion; he/she is free to relinquish his/her faith and embrace another. However, in 
view of the diversity of personal laws under different religions, sometimes, conversions 
lead to difficult and anomalous situations. This has been amply demonstrated when a 
man married under monogamous law converts to a religion which permits polygamous 
marriage, simply to avail of that provision. 

Prior to the enactment of the Hindu Marriage Act in 1955, bigamy was permissible 
amongst the Hindus, except in some states which prohibited it by legislation. 2 After 
the Act, monogamy is the law, 403 except among some communities and tribes, whose 
personal laws or customs permit polygamy. For instance, the Muslim personal law 
permits a man to have up to four wives at a time. In order to evade the provisions of 
one law and take advantage of the provisions of the other, conversion from one religion 
to the other, which is generally Islam, has been the easiest course. All that a man 
married under a monogamous marriage has to do is to relinquish his faith and adopt 
Islam, which permits polygamy. 

The courts have in some earlier cases refused to recognise the rights acquired under 
the new faith. As pointed out by the Calcutta High Court in Rakaya Bibi v Anil Kumar : 404 - 

It may be that a court cannot test or gauge the sincerity of religious belief ... But a court can 
certainly find out from the circumstances of a case whether a pretended conversion was 
really a means to some further end. Indeed it seems to us to be elementary that if a 
conversion is not inspired by religious feelings... but is resorted to merely with the object of 
creating a ground or a right, a court of law cannot recognise it as a good basis for such 
claim but must hold that no lawful foundation of the claim has been proved. 

There have, however, also been cases where courts have ignored the ulterior motive 
behind the conversion. As remarked by the Lahore High Court in Sardar Mohmmad v 
Maryam 405 - "So long as conversion is genuine, ulterior motive and even sordid motives 
would not affect the question." 

Thus, the issue of genuineness or otherwise of a conversion, and the rights of the 
convert under the new faith, has been subjectively dealt with by the courts. The fact 
remains, however, that instances of men embracing Islam to enter into bigamous 
relationships are not uncommon. Unlike the Parsi Marriage and Divorce Act, 1936, 406 
and the Special Marriage Act, 1954, 407 which specifically provide that the second 
marriage of any party whose first marriage was solemnised under these Acts and is 
subsisting, would be void and constitute the offence of bigamy, the Hindu Marriage Act, 
1955, is silent about the status of the second marriage of a man who converts and has 
a subsisting marriage under the Hindu Law. All that section 17 of the Hindu Marriage 
Act, 1955 states is that any marriage between two Hindus, solemnised after the 
commencement of this Act is void if at the date of such marriage either party had a 
husband or wife living; and the provisions of sections 494 and 495 of the Indian Penal 
Code, 1860 shall apply. Thus, a man who converts to Islam no longer remains a Hindu 
so as to be governed by the provisions of section 17, as the section clearly says "any 
marriage between two Hindus." 



In this backdrop the Supreme Court judgments in Sarla Mudgal v I/O/ 408 - and Lily 
Thomas v L/O/ 409 - are very significant. Sarla Mudgal was a set of four petitions and the 
issues raised were, whether: (a) a Hindu husband married under the Hindu law can, by 
embracing Islam, solemnise a second marriage; (b) such marriage without having the 
first marriage dissolved under the law, would be a valid marriage qua the first wife who 
continued to be a Hindu; and (c) the apostate husband would be guilty of the offence of 
bigamy under section 494 of the Indian Penal Code, 1860. 

The court referred to various decisions on the subject, and after a detailed analysis, 
came to the conclusion that a marriage celebrated under one personal law cannot be 
dissolved by the application of another personal law to which only one of the spouses 
converts. Where marriage takes place under Hindu law, the parties acquire a status and 
certain rights by the marriage itself, under the law governing the Hindu marriage. If 
therefore, one of the parties is allowed to dissolve the marriage by adopting and 
enforcing a new personal law, it would be tantamount to destroying the existing rights 
of the other spouse, who continues to be a Hindu. A Hindu marriage can be dissolved 
only on any of the grounds specified in the Act. Until this is done, neither can marry 
again. Conversion to Islam and marrying again would not, by itself, dissolve the Hindu 
marriage. Thus, it was held that under the Hindu personal law, a marriage continued to 
subsist even after one of the spouses converted to Islam. Consequently, the second 
marriage of the apostate would be a marriage in violation of the provisions of the Act 
and an illegal marriage qua his wife who married him under the Act, and continues to 
be a Hindu. According to the court: 410 - 

The real reason for the voidness of the second marriage is the subsistence of the first 
marriage which is not dissolved even by the conversion of the husband, it would be giving a 
go by to the substance of the matter and acting against the spirit of the statute if the 
second marriage of the convert is held to be legal. 

Apart from this, the court held that such marriage is violative of the principles of 
justice, equity and good conscience. It also emphasised the need for harmonious 
working of the two systems of law, in the same manner as to bring harmony between 
the two communities. 

The court remarked: 411 - 

Since in the absence of a uniform civil code there is an open inducement to a Hindu 
husband wanting to enter into another marriage to become a Muslim, courts need to adopt 
a construction of the laws resulting in denying the Hindu husband converted to Islam the 
right to marry again without having his existing marriage dissolved in accordance with law. 

In Lily Thomas, the court clarified further that the status of the earlier marriage of a 
Hindu converted to Islam remains unaffected, and the first wife can proceed against 
him under the provisions of the Hindu Marriage Act, 1955 and the Indian Penal Code, 
1860, if he enters into another marriage. To state the facts briefly, a Hindu man, already 
having a subsisting marriage under the Hindu Marriage Act, 1955, and a Hindu woman, 
embraced Islam and got married under Islamic rites. For all practical purposes they 
continued to be Hindus as was indicated from electoral records, records of the 
maternity hospital where a child was born to them and visa application forms. 
According to the complainant wife, the husband had only feigned conversion to 
solemnise a second marriage. The court considered the effect of the second marriage 
qua the first marriage, which continued to subsist in spite of conversion of the husband 
to Islam, for the limited purpose of ascertaining his criminal liability under section 17 of 
the Hindu Marriage Act, 1955 read with section 494 of the Indian Penal Code, 1860. It 
held that if a husband marries a second wife under some other religion after converting 
to that religion, the offence of bigamy pleaded by the Hindu wife would have to be 
investigated and tried in accordance with the provisions of the Hindu Marriage Act, 
1955, viz, the law under which the first marriage was solemnised. Under the Hindu 
Marriage Act, 1955 a bigamous marriage is prohibited and constitutes an offence 


under section 17 hence, any marriage solemnised by the husband during the 
subsistence of that marriage, notwithstanding his conversion, would be an offence 
triable under section 17 of the Hindu Marriage Act, 1955 read with section 494 of the 
Indian Penal Code, 1860. The court made a distinction between a polygamous 
marriage by a Muslim under Muslim law and one contracted by a non-Muslim after his 
conversion to Islam. In the former case, in spite of first marriage, a husband can 
contract a second marriage. Where, however, a man is already married under a 
monogamous law and then converts to Islam only to contract a second marriage, he 
cannot escape prosecution under section 494 of the Indian Penal Code, I860. 412 While 
the effect of Supreme Court judgment in Sarla Mudgal, and Lily Thomas, is clear that the 
first marriage under the monogamous law is not affected and the second marriage 
after conversion to a religion which permits polygamy is void and punishable, yet a 
provision on the lines of the Parsi Marriage and Divorce Act, 1936 and the Special 
Marriage Act, 1954 should be incorporated in the Hindu Marriage Act, 1955 also until a 
uniform civil code is enacted. 
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CHAPTER 3GR0UNDS FOR MATRIMONIAL RELIEFS 


(F) Bigamy 

3.30 Law Commission on Voluntary Legal Declaration of Conversion 


In order to avoid controversies regarding the legal status of a person upon conversion, 
especially in cases involving marital status, the first report of the nineteenth Law 
Commission has recommended 413 a voluntary legal procedure for a person intending 
to change his/her religion. The highlights of the Report are as follows: 

(i) Within a month of conversion, the convert, if he or she chooses, can send a 
declaration to the officer responsible for marriage registration. 

(ii) Official shall display the declaration on notice board of office till the date of 
confirmation. 

(iii) Apart from the basic information of the convert, the declaration shall mention 
the religion to which the convert originally belonged and the religion to which 
he/she converted, the date, place of conversion and the nature of the process 
undergone. 

(iv) Within 21 days, the convert can appear before the registering officer, establish 
his/her identify and confirm contents of declaration. 

(v) Registering Officer shall record fact of declaration and confirmation as also 
objections, if any, including the name and particulars of the objector. 

(vi) Copies of declaration, confirmation and extracts from register to be given to the 
party who gave declaration or authorised legal representative, on request. 

These provisions will help solve controversies where religion or conversion is the issue. 
Probably like plea for compulsory registration of marriages, a plea for compulsory 
declaration of conversions could also be thought of. 

413. 235th Report of Law Commission of India, of December, 2010; see Hindustan Times, dated 
12 January 2011. 



CHAPTER 3GR0UNDS FOR MATRIMONIAL RELIEFS 


(G) Impotency/Non Consummation of Marriage 
3.31 Introduction 


Impotency is the lack or absence of capacity to consummate a marriage by an act of 
normal, natural and complete intercourse. Halsbury's describes impotency as a state of 
mental or physical condition, which makes consummation of the marriage a practical 
impossibility. In 42 Corpus Juris Secundum, the term has been held to be synonymous 
with "incapacity for copulation or sexual intercourse." 414 - 

The expression "consummation" is to be understood as in common parlance to mean 
"ordinary and complete intercourse". Where a medical report shows that due to a 
physical condition coitus or complete penetration was not possible, there was no 
uterus, no menstruation and no possibility of the wife conceiving, the court passed a 
decree of nullity at the instance of the husband on the ground of wife's impotency. 415 

This incapacity may exist due to physical or psychological reasons. Thus, a spouse 
may be suffering from some disease, structural defect, deformity, malformation or 
weakness, so as to be incapacitated for performing marital obligations. Likewise, he or 
she may be having a psychological or mental impediment such as hysteria, invincible 
repugnance for the act, fear or complex, which makes consummation impossible. The 
causes for impotency could also be anatomic like old-age, heart disease, anaemia drug 
addiction, etc. 

Also, incapacity may be either permanent or temporary, being curable by medicines, 
surgery or other treatment. Where, however, the abnormality is such which can be 
corrected only after long treatment or serious operation, then it may be regarded as 
incurable. 

Apart from this, impotency may either be general, absolute, or universal, or it may be 
relative, subjective or particular. While in the former case, the person is absolutely 
incapable of coitus with any person of the opposite sex, in the latter, which is termed as 
quod hunc or hanc, the person is not able to consummate with the spouse, for reasons 
which may be biological, psychological or emotional. In Sanu v Sandeep , 416 - parties 
lived together for only five days after marriage; the marriage was not even 
consummated due to relative impotency of the respondent/husband. The marriage was 
declared null and void under section 12(1)(a) as the husband admitted and filed an 
affidavit that the marriage could not be consummated due to his relative impotency 
qua the petitioner/appellant/wife. It is significant to note that in such situation, 
collusive actions cannot be ruled out. As apprehended by Derrett too, where parties 
dislike each other and cannot find a genuine ground for nullity or divorce even though 
they may be potent with each other but may pretend that they are not. 417 - 

The matrimonial reliefs provided on grounds of impotency or non-consummation of 
marriage, are different under the different personal laws viz, it could be a ground for, 
divorce or void or voidable marriage. 

3.31.1 Statutory Provisions 


The position under the various statutes is discussed below. 

3.31.2 Hindu Law 





Section 12 of the Hindu Marriage Act, 1955, says: 

[s 12] Voidable marriages.— 


(1) Any marriage solemnized, whether before or after the commencement of the Act, 
shall be voidable and may be annulled by a decree of nullity on any of the following 
grounds, namely: 


(a) that the marriage has not been consummated owing to the impotence of the 
respondent; or... 

The section, prior to the Marriage Laws (Amendment) Act, 1976, was worded as 
follows: 

12(1)(a) that the respondent was impotent at the time of marriage and continued to be 
so until the institution of proceedings. 

Thus, prior to 1976, a petitioner seeking annulment had to prove two things, w'z: 

(i) the respondent was impotent at the time of marriage; and 

(ii) the impotency continued till the filing of the petition. 

Hence, if the respondent was potent at the time of the marriage but subsequently 
became impotent, the petitioner would not succeed and so also if the respondent was 
impotent at the time of the marriage but cured subsequently at the time of institution of 
the suit. In fact, requirement for impotency to have existed at the time of marriage is 
unfortunate and hard in a society where child marriage is not obsolete. 4 8 After the 
Amendment in 1976, the emphasis is on the consummation part of the marriage. Thus, 
even if at the time of the marriage the respondent was impotent but the marriage was 
consummated when the suit was filed, there can be no decree, nor, if after 
consummation the respondent becomes impotent. 

3.31.3 Parsi Law 


The following are the relevant sections under the Parsi Marriage and Divorce Act, 1936: 

[s 30] Suits for nullity.— 


In any case in which consummation of the marriage is, from natural causes impossible, 
such marriage may, at the instance of either party thereto, be declared to be null and 
void. 

[s 32] Grounds for divorce.— 


Any married person may sue for divorce on any one or more of the following grounds, 
namely: 


(a) that the marriage has not been consummated within one year after its 
solemnisation owing to the wilful refusal of the defendant to consummate it. 


Thus, the Parsi Law takes cognisance of two kinds of situations where the marriage 
has not been consummated. One is where consummation is impossible due to natural 






causes like disease, defect, etc., i.e., the party is impotent and hence, incapable of 
consummation. The relief available in this case is that of annulment of the marriage. It 
is significant to note that the section provides relief to either party, which could mean 
that even if the defect or incapacity lies with the applicant, he or she may seek 
annulment. In the other situation, the condition is less serious and hence, a lesser relief, 
viz, divorce, can be sought. The petitioner has to prove the following conditions, viz. 

(i) non-consummation within one year of the marriage; 

(ii) non-consummation must be because of wilful refusal of the respondent. 

Thus, the respondent is given a fairly long time to affect consummation, which means 
that the relief would not be available to the petitioner if he files a suit before the period 
of one year. The section, however, does not specify any period of limitation within 
which the petitioner has to exercise his right. 

3.31.4 Christian Law 


The relevant provisions under the Indian Divorce Act, 1869, as amended in 2001, are as 
follows: 

[s 10] Grounds for dissolution of marriage.— 


(1) Any marriage solemnized, whether before or after the commencement of the Indian 
Divorce (Amendment) Act, 2001, may on a petition presented to the District Court either 
by the husband or the wife, be dissolved on the ground that since the solemnisation of 
the marriage, the respondent— 


(vii) has wilfully refused to consummate the marriage and the marriage has not 
therefore been consummated;. 

[s 18] Petition for decree of nullity.— 


Any husband or wife may present a petition to the District Court 9 [* *] praying that his 
or her marriage may be declared null and void. 

[s 19] Grounds of decree.— 


Such decree may be made on any of the following grounds: [inter alia] 

(i) that the respondent was impotent at the time of the marriage and at the time of 
the institution of the suit. 


3.31.5 Special Marriage Act 


Under the Special Marriage Act, 1954 also impotency of the respondent at the time of 
the marriage and at the time of institution of the suit is a ground for annulment. Section 
24 states: 

[s 24] Void marriages.— 









(i) Any marriage solemnized under this Act shall be null 420 [and void and may, on a 
petition presented by either party thereto against the other party, be so declared] by a 
decree of nullity, if— 

(0 - 

(ii) the respondent was impotent at the time of the marriage and at the time of the 
institution of the suit. 

[s 25] Voidable marriages.— 


Any marriage solemnized under this Act shall be voidable and may be annulled by a 
decree of nullity if,— 

(i) the marriage has not been consummated owing to the wilful refusal of the 
respondent to consummate the marriage; or 


Thus, it is immaterial whether the respondent is normal or not. What is of significance 
is a wilful refusal to consummate. 

3.31.6 Muslim Law 


Under the Dissolution of Muslim Marriages Act, 1939 a wife has a right to seek 
dissolution of her marriage on the ground of her husband's impotency. The relevant 
provisions are: 

[s 2] Grounds for decree for dissolution of marriage.— 


A woman married under Muslim Law shall be entitled to obtain a decree for the 
dissolution of her marriage on any one or more of the following grounds, namely: 


(v) that the husband was impotent at the time of the marriage and continues to be 
so;... 


provided that 


(c) before passing a decree on ground (v) the court shall, on application by the 
husband, make an order requiring the husband to satisfy the court within a 
period of one year from the date of such order that he has ceased to be 
impotent, and if the husband so satisfies the court within such period, no decree 
shall be passed on the said ground. 

It may be pointed out here that prior to the Act, a wife had to establish that she did not 
know of his impotency at the time of her marriage. 421 

414. A person is impotent if his or her physical or mental condition makes sexual intercourse, 
and consequently consummation of marriage practically impossible: Beena v Varghese, AIR 





2000 Ker 181. In Nijhawan v Nijhawan, AIR 1973 Del 200, the court held that impotency is lack of 
ability to perform full and complete sexual intercourse and partial intercourse would not amount 
to consummation of marriage. According to the Supreme Court in Digvijay Singh v Pratap 
Kumari.MR 1970 SC 137 : (1969) 2 SCC 279, a party must be held to be impotent if his or her 
mental or physical condition makes consummation of the marriage impossible. In Urmilla Devi v 
Narinder Singh, AIR 2007 HP 19 : (2006) 2 Shim LC 445, it was held that a mental defect or 
mental block which precludes consummation of marriage is also a ground for annulment as a 
physical shortcoming. 

415. Vinay Kumar v Jaya, AIR 2010 MP 112. 

416. Sanu v Sandeep, 2018 (191) AIC 726 Ker. 

417. J Duncan M Derrett A Critique of Modern Hindu Law, (1970) at 310. 

418. See Revana v Suseelamma, AIR 1967 Mys 165. 

419. The words "or to the High Court" omitted by Act 51 of 2001, section 14 (w.e.f. 3-10-2001). 
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421. MtAltafan v Ibrahim, AIR 1924 All 116 : 75 Ind Cas 502. 
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(G) Impotency/Non Consummation of Marriage 
3.32 Case Law on Impotency 


The following is a brief analysis of how courts have viewed and interpreted the ground 
of impotency and non-consummation of marriage, under the various personal laws. 

3.32.1 Marriage not a Nullity until dissolution Sought 


A marriage with a person who is physically or mentally unfit for cohabitation is a valid 
marriage under the Hindu Law. It is not void and so long as the healthy spouse does 
not choose to have it dissolved under section 12(1 )(a) of the Hindu Marriage Act, 1955, 
the parties continue to live as husband and wife with all the rights and obligations 
attached to this relationship. This issue was discussed in great detail by the Allahabad 
High Court in Ram Devi v Raja Ram . 42Z This was a wife's suit for maintenance on the 
ground of husband's cruelty, remarriage and desertion. The husband contested it 
alleging that since the wife was impotent she could not be legally married to him. 
According to him, the wife's genital organs were not normal and she was unfit for 
cohabitation as well as procreation, and consequently, the marriage was a nullity. The 
wife was medically examined and on the basis of evidence adduced, the trial court 
came to the conclusion that the wife was neither impotent nor incapable of having 
children. On the other hand, the husband was held to have ill-treated her and remarried. 
The wife was consequently awarded maintenance. On appeal, the order was reversed 
and the wife was held to be impotent and sterile and the marriage, a nullity according to 
the Hindu Law. Hence, the wife's appeal. The court discussed at length the issue of 
whether a marriage with an impotent woman (or for that matter, an impotent man) 
would be a nullity with no binding ties of matrimony despite sacramental rites. The 
court distinguished between two situations, viz, (a) where a male or female falls in the 
category of being neither a male nor a female, and (b) where a male or a female suffers 
from some physical deformity which incapacitates him or her from consummating the 
marriage. While in the former case there could be a point in holding the marriage a 
nullity, in the latter case, there is no reason for this. The court analysed various cases 
and texts, and while admitting that sexual intercourse for procreation is important in a 
marriage, it categorically ruled against nullity of a sacramental marriage where there 
was a physical incapacity. The court remarked: 423 

It was not uncommon in this country and it is not even uncommon now for children to get 
married by their parents and elders. Under the Child Marriage Restraint Act while it is an 
offence to get such children married, it has not been laid down by the Act that the marriage 
itself would be a nullity. There may be cases where children were married during infancy and 
it may not be possible to find out the physical condition of the girl. She may be normal for a 
child of her age at the time of marriage and subsequently on attaining majority meet with an 
accident and get such deformity which may make the act of cohabitation impossible. Could 
it be said that in such a case the marriage itself would be a nullity and the matrimonial ties 
between the parties had no effect in the eye of law? There may be cases where a woman 
because of a peculiar temperament may refuse to permit sexual intercourse by husband. 

Could it be said that the marriage tie by itself would be a nullity? There have been cases 
where the husband and wife have lived together without having any sexual relations 
between them. Could that by itself dissolve the marriage tie? 

Consequently, the court held that impotency does not render a marriage a nullity and 
married status is not disturbed until dissolution is sought. 

Rekha Mathur v Manish Khanna 425 was a composite petition by a wife seeking divorce 
and annulment under section 13(1 )(i) read with section 12(1)(a) of HMA on ground of 




cruelty and non-consummation of marriage respectively. The trial court granted divorce 
on ground of cruelty but rejected relief under section 12(1)(a). On wife's appeal it was 
argued that once a marriage had been dissolved by a decree of divorce, there could be 
no annulment of the same. Rejecting the argument, the High Court passed a decree of 
annulment of marriage on ground of non-consummation of marriage on account of 
impotence of the husband. The court pointed out the difference and logic behind the 
two reliefs, e.g., after a divorce, the wife's status post decree is that of divorcee where 
in case of nullity, her status would be that of an unmarried person. This status has 
different ramifications for the petitioner in society and also future marriage prospects 
hinge on the nature of relief granted by the court, the court observed. 

3.32.2 Whether condition Curable or not is Immaterial—Interpretation 


Non-consummation owing to impotency entitles the petitioning spouse to the relief. 
The law makes no reference to the disability being curable or incurable. A significant 
case (under the Hindu Marriage Act, 1955) on the point is Samar v Snigdha , 426 - The 
marriage could not be consummated despite attempts by the husband. It was alleged 
that the respondent wife was impotent and her mental and physical condition made 
consummation a practical impossibility. Such condition existed at the time of marriage 
and continued until the institution of the proceedings. The cause of the disability was 
the physical malformation of the wife's organs. According to the husband, "the 
respondent is physically, mentally and psychologically impotent of the type known as 
quoad hunc or quoad hanc, or in other words, the respondent is at least impotent to the 
petitioner and the marriage cannot be consummated." 427 - 

Medical evidence indicated that the wife was suffering from painful "vaginismus" or 
"narrow vaginal introitus," but she was not suffering from any defect of permanent 
nature. Hence, the lower court held that the wife was not impotent as the defect was 
curable; that the wife was willing to have the operation as suggested by the doctors but 
the husband and his parents were not agreeable; that the wife was eager to make the 
marriage a success and so even after the case was filed she got herself operated. On 
these facts the husband's petition was dismissed. Against this order, the husband filed 
an appeal. The main point for consideration was whether there was consummation of 
the marriage and if not whether the non-consummation was due to impotency of the 
wife. It is significant to note that the provision was amended in 1976 during the 
pendency of the petition. The emphasis thereafter has shifted from the time of 
impotency to simply non-consummation of the marriage at the time of the petition. The 
court found that in this case: 

Full and complete penetration by the male of the female is an impossibility due to the 
respondent suffering from vaginismus... In our opinion the curability of impotency is not a 
consideration for the purpose of deciding the case whether the marriage is voidable under 
section 12(1 )(a) of the Act under the amended or unamended section. 428 - 

According to the court, the omission of the issue of curability in section 12(1 )(a) is not 
accidental. Had the Parliament intended to make only incurable impotency a ground for 
divorce, it would have said so. A reference was made to section 13(iii) and (iv) of the 
Hindu Marriage Act, 1955 which says "incurably of unsound mind" and "virulent and 
incurable leprosy" respectively, as grounds for divorce. Thus, the court in case of 
impotency, is not to enquire whether the disability can be cured in future. It has only to 
see "whether the ends of marriage have been attained or not when the action was 
initiated." 429 - 

A different view, however, was taken by the Punjab and Haryana High Court in Rajendar 
Pershad v Shanti Dev/', 430 where a husband filed a petition for annulment of the 
marriage just two months after the marriage. He alleged that the wife was impotent at 
the time of the marriage and continued to be so until the date of application, and the 
marriage was never consummated on account of her impotence. The wife alleged that 



the husband and not she, was impotent. Medical examination of the wife revealed that 
there was no abnormality and she was fit for cohabitation. The district judge, 
consequently, rejected the husband's petition. Hence, the appeal by him. The court 
referred to a few cases on the point, both English and Indian, which may be mentioned 
here. In D-e vA-g, 43 the wife was suffering from a defect which made it impossible for 
the husband to perform a complete act of intercourse. Dr Lushington, after 
ascertaining whether the defect was curable or not and on being satisfied that it was 
not, granted a decree of nullity. He observed: 432 - 

If there be a reasonable probability that the lady can be made capable of vera copula of the 
natural sort of coitus, though without power of conception, I cannot pronounce this 
marriage void. If, on the contrary, she is not and cannot be made capable of more than an 
incipient, imperfect, and unnatural coitus, I would pronounce the marriage void. 

Amongst the Indian cases, M v S, 433 and Ganeshji v Hastuben, 434 were cited. In both 
these cases the wife underwent surgical treatments to rectify structural malformation 
of the external organs as a result of which it became possible for the husband to 
cohabit with her. The court, consequently, refused to grant annulment decrees. In Laxmi 
Devi v Babu Lai, 435 - where there was a complete absence of the vagina but it was 
surgically reconstructed and yet normal intercourse was not possible, the court held 
that the husband was entitled to a decree; so also when a husband proved beyond 
doubt that the wife's attitude towards sex is cold and repugnant and she is 
psychologically impotent and marriage could not be therefore consummated. 436 - 

After going through all the above-mentioned cases, the court in Rajendar Pershad, came 
to the conclusion that the husband was not entitled to the decree. It held: 437 "Whatever 
might have been the position at the time of the marriage, it is clear, be it due to the 
operation or otherwise that the marriage is now capable of consummation". The plea of 
impotency was, accordingly dismissed. 

This ruling, however pragmatic though it might have been, is not consistent with the 
statutory provision under which the only consideration is that the marriage has not 
been consummated at the time when relief is sought. 

In Pranjit Bhowmick v Supriya , 438 - a husband's petition under section 12(1 )(a) for decree 
of nullity due to non-consummation owing to impotency of wife was rejected. 
Husband's plea was that due to some structural malformation of the vagina marriage 
could not be consummated. Dismissing the same, the court held that while this might 
create dissatisfaction in consummation to an extent but cannot lead to inference that 
the wife is suffering from impotency. "It may be true that the respondent is suffering 
from some unusual formation of the genital, but there can't be any definite or probable 
conclusion that she is impotent and consummation of marriage is a far cry..." 

So also in Anil Kumar Bhutani v Manya Bhutani , 439 - a husband's petition for divorce on 
ground of mental cruelty alleging wife's refusal to cohabit was dismissed; the marriage 
was duly consummated and there were two children born. "Divorce petition is a litany 
of general complaints but no specific incident of cruelty has been pleaded", the court 
observed dismissing husband's appeal. 

In Renuka v Rajendra, 440 a husband sought nullity of marriage on the ground of wife's 
impotency due to her invincible repugnance to consummate the marriage and also her 
unwillingness for medical examination. The family court granted the decree. After 
about fourteen years the wife wanted to lead evidence from medical experts that she 
had no physical defect. The court however, refused to interfere on the ground that for 
the decree the husband had to establish that the wife was impotent at the time of 
marriage and continued to be so till presentation of the petition which he did and now 
the same cannot be set aside. 


In Shantabai v Tarachand 441 though nullity was granted in a case of frigidity quoad 
hanc, Justice Shiva Dayal added a note of caution and observed that "there can be no 
annulment of marriage merely on humanitarian grounds." 

He remarked: 

The court is bound to vigilantly assure itself of the absence of collusion between the parties 
to the marriage to bring about its end...The provisions of the Hindu Marriage Act, 1955 must 
never be allowed to be turned into an exit door easily accessible for satisfying a romantic 
nature of the parties or free lancing. 

Where a husband kept avoiding the wife on pretexts, mainly that he was suffering from 
jaundice for some time, and so avoiding cohabitation, the court, disbelieving his plea 
observed, "the respondent [wife] remained with him for about 7 months. It is not 
believable that effect of alleged ailment continued for seven months." The husband had 
admitted that the marriage was not consummated. The trial court decree annulling 
marriage in favour of the wife was upheld in appeal. 442 When a marriage was not 
consummated and the wife had no intention to consummate either, the same was 
declared a nullity in Saurabh Dutta vSnigdha Bose. 443 - 

3.32.3 Child Marriages 


In the context of non-consummation, child marriages sometimes give rise to intricate 
issues. Despite law against marriages below a statutory minimum age, such marriages 
do take place on a noticeable scale in India. Thus, parties are at the time of marriage, 
often much below the ages when the marriage can be effectively consummated. 
Should an unsuccessful attempt at consummation in such circumstances be 
necessarily regarded as proof of incapacity to consummate? If one takes a literal view 
of the matter, it should be so regarded. However, such an approach would lead to 
hardship in a large number of cases. Realising this, the courts have taken a practical 
approach in the matter. 

In Bawi v Nath, 444 the parties were married at the age of 11 years (husband) and 7 
years (wife). Consummation was attempted when the husband was 15 years of age 
and the wife hardly 10 or 11 years. After that it was never attempted. The wife 
petitioned for annulment on the ground of husband's impotence, but the court refused 
relief since a doctor, as an expert witness, had made a statement that the husband was 
not impotent. The fact that wife did not attain puberty by itself is not sufficient to hold 
that she is impotent as long as it is not proved that she is physically or mentally not fit 
for consummation, as consummation can always take place even without the woman 
attaining puberty. Thus, where the wife had not attained puberty, but consummation did 
not take place on account of wife's repugnance or reluctance for consummation, the 
court inferred that non-consummation was on account of wife's failure to co-operate, 
thereby entitling the husband to a decree of annulment on ground of wife's 
impotency. 445 

3.32.4 Sterility/Childbirth vis-a-vis Impotency 


Sterility is not synonymous with impotence and is no ground for annulment. Removal 
of uterus does not make a woman impotent or unfit for cohabitation. 446 - Nor does a 
tumour in the breast make a wife impotent. - As laid down in Rayden on Divorcee- 
capacity to have sexual intercourse is not dependent on the capacity to conceive. 
Capacity to procreate has nothing to do with impotence. Thus, in Shewanti v 
Bhaurao 449 where the respondent wife had underdeveloped ovaries, had no periods 
and was sterile but was able to consummate the marriage, the court held that she was 
not impotent. 




Conversely, the birth of a child is not necessarily a proof of consummation of marriage, 
and a decree of nullity against the husband may, in certain circumstances, be passed 
even though the wife had given birth to his child. This question came up for judicial 
determination in Manjula v Suresh, 450 - a case under the Indian Divorce Act, 1869. The 
wife successfully obtained a decree for nullity four and a half years after the marriage 
on the ground of husband's impotence, even though she had given birth to his child. 
Conception was attributed to fecundation ab extra, and it was held that the marriage 
was not consummated by any act of normal sexual intercourse. 

Thus, conception is no proof of consummation just as non-conception and inability to 
conceive are no proof of non-consummation. Likewise, mere fact that the wife is a 
virgin is not enough proof of husband's impotency. She needs to lead other evidence as 
well in support of her case. 45 

Developments of new reproductive techniques and procedures such as artificial 
insemination and in vitro fertilisation are bound to change the traditional and natural 
parameters of consummation of marriage. The law needs to take note of these 
developments. 452 - 

3.32.5 Burden of Proof 


Impotency is considered to be a slur on manhood or womanhood and so should be 
strictly proved. Thus, a wife's expression of a feeling that she had no charm in marriage 
or that she was inclined towards religious life, was not considered to be a proof of her 
impotency in Jayaraj v Seeriammal , 453 - As a general rule, the burden of proof of the 
respondent's impotency is on the petitioner. The matter being peculiar and too private, 
the facts are expected to be within the exclusive knowledge of the spouses. However, 
where the respondent is alleged to be medically or physically impotent, the evidence of 
the doctor assumes significance. The court has authority to ask for medical 
examination. There is no infringement of fundamental rights of a party who is asked to 
undergo such tests. 454 - The Court, cannot, however, compel the respondent to undergo 
medical examination. Thus, in Surinder Singh v Nirmaljit Kaur,^ 5 ‘ it was held that where 
a wife successfully discharged the onus, then the burden to prove that he was not 
impotent shifts on the husband. If he does not appear in the witness box nor leads any 
evidence in rebuttal then an inference may be drawn against him and a decree of 
annulment passed in favour of the wife. 

Where a wife seeks annulment on the ground of husband's impotency but declines to 
get herself medically examined to prove that she was a virgin or that the marriage had 
not been consummated, and the husband on the wife's application got himself 
medically examined and was found potent, the wife's petition for annulment under 
section 12 of the Hindu Marriage Act, 1955 was dismissed. 456 - Likewise, in Beena v 
Varghese , 457 where there is positive evidence of refusal by the spouse to submit to 
such examination, it is permissible for court to grant the decree. Where however, a 
wife's application for divorce is filed on ground of cruelty and not impotency, she 
cannot seek permission for medical examination of the husband to ascertain his 
potency. 458 

In a petition filed on this ground, the defendant cannot seek medical examination of the 
petitioner as well, to refute the petitioner's charge of impotency. 459 - 

However, where non-consummation is attributed to the impotence of the petitioner, the 
same may be pleaded by the defendant in the original written statement or it may be 
added at a later stage by on amendment. This is permissible under 0 VIII of the Code 
of Civil Procedure. 460 - 



3.32.6 Impotency: A "Just Ground" for Wife's Withdrawal 


The Code of Criminal Procedure, 1973 allows passing of a maintenance order in favour 
of a wife who is living separately from her husband on ''just grounds". The concept of 
just ground is too wide and does not permit of any exhaustive or complete definition. 
Sirajmohmed v Hafizunnisa Begum, 461 ■ is a significant judgment, in which the Supreme 
Court, held that impotency of the husband is a species of cruelty and a just ground for 
the wife to withdraw from him and claim maintenance under the provisions of section 
125 of the Code of Criminal Procedure, 1973. Likewise, in Ashok Kumar Singh v Sixth 
Addl Session Judge, Varanasi, 462 impotency of the husband was considered to be a 
reasonable ground for a wife to seek separate maintenance. Impotency would also be 
a good defence to a petition for restitution of conjugal rights. 463 

3.32.7 Fraudulent Suppression of Impotency: Wife Entitled to Damages 


Where the fact of impotency of the man was suppressed by him and his parents and a 
marriage was solemnised, the wife filed a petition for dissolution of marriage under 
section 19 of the Indian Divorce Act, 1869, and also a claim for damages for the mental 
agony she suffered. The trial court passed a decree of dissolution of marriage on the 
ground of husband's impotency and also awarded rupees one lakh as damages for 
mental agony and cheating. The same was confirmed by the Madras High Court. 464 - 

3.32.8 Another Opportunity after Non-consummation Established 


Once it is established that the marriage has not been consummated on the ground of 
respondent's impotency, no fresh chance can be given to him/her to show potency. 465 
In the context of Muslim Law, however, the position is different. A reference may be 
made to Mt Altafan v Ibrahim, 466 - where the court discussed the principles of 
Mohmedan Law, on the point of impotency, in great detail. This was a suit, where the 
husband sought restitution of conjugal rights and the wife filed for annulment of the 
marriage on ground of his impotency. The court referred to various authorities on the 
point and the different dimensions of impotency. Linder the law, where a woman brings 
her husband before a court demanding separation on grounds of impotency, and the 
fact whether the husband was impotent and the wife a virgin is disputed, the case is to 
be adjourned for a year, and if after the expiry of the year the woman should still allege 
that she is a virgin, an inspection by women to ascertain the truth can be ordered. The 
idea is to give an opportunity to the husband to show that the charge against him is 
unfounded, or that the alleged incapacity is removable, and the woman should be 
required to appear again, after a year, before the judge in order to establish her claim to 
the relief. 

In this case, both the parties were medically examined. The wife was found to be a 
virgin, but there was no abnormality detected in the husband either. The trial court, 
however, relied on the medical evidence in favour of the husband and decreed 
restitution and dismissed the wife's application for annulment. On appeal, the court 
found that there was a prima facie case made out in favour of the wife and so a decree 
nisi was passed. This, however, was kept in suspension for a year to give an 
opportunity to the husband to prove his competence to perform his marital obligation 
during that period. The court also directed, that the wife "must allow full access to her 
husband at all reasonable times to exercise his marital rights as her husband." 

Against this the husband filed a Letters Patent Appeal on the ground that the findings 
of the trial court are findings of fact and which the High Court should not have 
reconsidered in appeal. The court, however, held that it was open to the judge to 
consider this finding afresh and arrive at his own conclusion. The only point of 





consideration, according to the court, was whether this rule of Hanafi Law as discussed 
by the various authorities, namely Hidaya, Fatwa Kazi-Khan, Durrul Mukhtar, Badul 
Mukhtar, Fatwa-Alamgiri as well as by the English Commentators, is a rule of mere 
procedure which would be taken to have been superseded by the British law of 
procedure, or whether it contains any part of substantive law which, in matters of 
divorce is enforceable. The court came to the conclusion that the right of the husband 
to have an opportunity of demonstrating that he is not impotent is a substantive right 
recognised by Muslim Law. Linder the Muslim Law, a wife has no absolute right to 
obtain a divorce. She has that right under certain specific contingencies and 
conditions. The mere fact that, since the marriage the husband has had no intercourse 
with her and that therefore she is still a virgin would not ipso facto entitle her to a 
divorce unless it is proved that the husband is incapable of cohabitation with her. It, 
therefore, recognises that the husband should have full opportunity after he has once 
been challenged, to prove that he is not impotent. This, according to the court is a 
substantive right and not a mere rule of procedure and hence, is enforceable. 
Accordingly, the court allowed the wife's appeal and passed a decree nisi in her favour 
for annulment of the marriage, but this decree, according to the court would not 
become absolute till one year, during which period the wife was to allow him access at 
all reasonable times to exercise his marital rights as her husband. If after the expiry of 
one year she satisfies the court that the husband continues to be impotent and 
physically unable to perform his marital obligations, she will be entitled to have the 
decree made absolute otherwise the decree nisi will be cancelled and her suit 
dismissed. 

The issue came up for consideration again in Abdul Azeem v Fahimunnisa , 467 - The 
impotence of the husband both at the time of marriage and at the time of institution of 
the suit was established. The district judge recorded a finding to that effect but on 
application made by the husband, district judge adjourned the proceedings for a year to 
enable the husband to prove that he had ceased to be impotent. After a year, the wife 
again made an application for dissolution and the same was decreed. Against this, the 
husband filed the present appeal alleging that during that one year period he was 
refused opportunity to which he was in law entitled, to demonstrate that he had 
acquired the ability to consummate the marriage. Relying on Mt Altafan , 468 - his 
argument was that 469 - under the Mahomedan Law by which the parties were governed, 
the husband had an undisputable right to the company of the wife during the period of 
one year to which proviso (c) to section 2, Dissolution of Muslim Marriage Act, 1939 
refers, and that the district judge should have directed the wife to live with the husband 
during that period in order to consummate the marriage. 

The court, however, dismissed the appeal and held that the opportunity contemplated 
under proviso (c) does not make it the duty of the wife to allow access to husband 
during period of one year referred, either in her parental house or elsewhere. "An 
interpretation which subjects the wife to this queer predicament cannot be sound," the 
court remarked. The court also clarified that the earlier Allahabad cases were decided 
before the Dissolution of Muslim Marriage Act, 1939 came and that after the Act, the 
rule under the Mahomedan Law, which formed the foundation of the decision in these 
cases, has been codified. Linder the Dissolution of Muslim Marriage Act, 1939, a decree 
of dissolution on the ground of husband's impotency can be postponed only, when the 
husband seeks an opportunity to prove his capacity. This shows that such opportunity 
no longer rests on the rule of Mahomedan Law, but is derived from the provisions of 
the Act. The opportunity as contemplated by proviso (c) to section 2 of the Act does 
not make it the duty of the wife to submit herself to him to prove his virility. The court 
held: 470 - 


It is not necessary to enumerate the processes by which cessation could be established, 
although it is plain that production of medical evidence is one. There may be others equally 
efficacious. But we hesitate to recognise the right of the husband to demand the company 
of his wife to be able to establish the disappearance of his impotence. That right does not 


flow from anything contained in the Dissolution of Muslim Marriage Act, 1939 and in the 
absence of a clear provision creating it, we feel reluctant to say that the wife could be 
compelled to submit herself to the experiments of a humiliated husband whose 
exacerbation can provoke dangerous reprisals. The duty to involve herself in such great peril 
does not either expressly or by necessary implication emanate from proviso (c) to section 2 
or any other part of the Act which is a complete and exhaustive code on dissolution. 

3.32.9 Delay in Filing Petition 


Delay in filing a petition for relief may go against the petitioner but is not always fatal. 
Much depends on the circumstances, that account for the delay. In Vinod Chandra 
Dubey v Aruna Dubey , 471 the lower court, on the husband's petition for annulment 
under section 12 of the Hindu Marriage Act, 1955, found the wife impotent but refused 
relief on the ground of delay of eight and a half years on the part of the husband, in 
filing the petition. In appeal by the husband, however, the delay was held not to be 
unreasonable. The husband hesitated to institute proceedings as he belonged to a 
conservative Hindu family, and his parents did not favour the idea of his going to court. 
The theory of breakdown was also invoked and relief granted to the husband. 

Likewise, in D Balakrishnan v Paralmani , 472 - there was sufficient medical evidence 
showing that the marriage had not been consummated owing to the husband's 
impotency. The wife also proved through medical evidence that she continued to be a 
virgin. The family court, however, held that the marriage could not be annulled because 
of the bar of limitation but on appeal, the High Court held that the bar of limitation 
applied only when consent to a marriage was obtained by fraud or when the 
respondent wife was pregnant at the time of marriage by some other person; there is 
no time bar in case of petition for annulment on the ground of the respondent's 
impotency. 

Reference may be made of S v R, 473 where the petitioner wife sought relief six years 
after the ground became available. According to the court, in view of the conditions of 
our society and our traditions, no hard and fast rule can be laid down. Derrett 474 - 
strongly disapproves with this argument. Parties in this case were married in 1948, 
separated in 1956 and the petition was filed only in 1962. The court held that the 
doctrine of approbation does not apply to Hindus. Derrett however, questions the 
correctness of this approach. When approbation is proved against the petitioner in any 
particular case, the court has, no doubt, a discretion what weight it shall attribute to it. 
But, in this case, in Derrett's opinion, there is an aroma of a most objectionable 
character. The woman took ample benefits when she could have petitioned, had her 
grievance been a genuine one, in 1955 at the latest. One suspects, in 1962, she had 
come across a sympathetic gentleman who offered an alternate home, whereupon her 
long-standing complaint against her husband gained significance. Here surely was a 
case where the doctrine of approbation applied. It is a rule of Justice, Equity and Good 
conscience, and is international. To lie in wait, taking advantage of the marriage, and 
then to have it annulled many years afterwards offends the conscience of thoughtful 
Hindus as much as it offends that of Europeans. It would be another matter if the 
marriage were void for impotence. 

Whatever the merits of the argument, it is indeed important that the law should provide 
a period of limitation within, which the petitioner should seek relief on the ground of 
non-consummation. The fear or apprehension of legal proceedings should not hang 
over the head of the respondent indefinitely like the Damoclean sword. Moreover, a 
period of cohabitation brings forth many other complications and consequences, like 
birth of children, their legal status, property rights, etc. 


3.32.10 No one year embargo 




The one year embargo provided in section 14 of the HMA does not apply to petitions 
for annulment. Thus, where a wife filed a petition for annulment alleging non¬ 
consummation of the marriage owing to husband's impotency within a year of 
marriage, the same was held not to be barred. 475 
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CHAPTER 3GR0UNDS FOR MATRIMONIAL RELIEFS 


(G) Impotency/Non Consummation of Marriage 
3.33 Conclusion 


(i) A reading of the provisions of the various statutes indicates that impotence is a 
serious malady or disability which goes to the root of conjugal relationship and 
the law clearly recognises this fact by entitling the aggrieved party to 
matrimonial relief. 

(ii) The Parsi Law stands distinct in so far as it provides relief of nullity not only to 
the normal healthy party but also to the party who is suffering from the 
disability. Also, the Parsi Law puts a time limit during which the marriage needs 
to be consummated failing which the ground for divorce becomes available to 
the aggrieved spouse. This is a very logical provision. While in many cases 
parties have hastily rushed to courts for relief, one year is good enough period to 
consummate a marriage against any odds. It also prevents hasty recourse to 
judicial proceedings. 

(iii) A person may be potent even without capacity to procreate, and conversely, 
impotent despite having a child. 

(iv) The Muslim Law provision, enabling a husband to prove within one year that he 
has ceased to be impotent is unfair. In fact once the wife proves that he was 
impotent at the time of marriage and continued to be so up to the time of filing 
of the petition, there seems to be no justification for withholding relief to the 
wife. It is degrading indeed to expect a wife to submit to her husband for 
experimenting whether he has been cured or not. Fortunately, the court has 
declined to direct the wife to live with the husband during the interregnum to 
establish his potency. In fact the desirability of retaining the clause itself needs 
reconsideration. The law-makers will do well to give a serious thought to it. 


Table 3G Impotency—Statutory Provisions at a Glance 


Act 

Provision 

Relief 

Hindu Marriage Act, 7955 

Section 12(1 )(a) 

Non-consummation owing to 
impotence of respondent 

Voidable 

Special Marriage Act, 7 954 

(i) Section 24(1 )(ii) 

Impotence of respondent at 
time of marriage and at time of 
filing petition 

Void 

(ii) Section 25(1) 

Non-consummation owing to 
wilful refusal of respondent 

Voidable 

Parsi Marriage and Divorce Act, 



7936 



(i) Section 30 

Consummation is from natural 

causes, impossible. Either 
party may seek relief 

Void 








Act 

Provision 

Relief 

(ii) Section 32(a) 

Non-consummation within one 

year after solemnisation of 
marriage, owing to wilful 
refusal of respondent 

Divorce 

Indian Divorce Act, 7869 

(i) Section 10 

Non-consummation owing to 
wilful refusal of respondent 

Divorce 

(ii) Section 19(1) 

Impotence of respondent at the Annulment 
time of marriage and at time of 
instituting suit 

Dissolution of Muslim Marriage 

Act, 1939 

Section 2 

Impotence of husband at time 
of marriage, and continues to 

be so 

Divorce 

Section 2(c) 

On husband's application, the 
court to give him a year's time 
to satisfy the court that he has 
ceased to be impotent 

(Relief available only to a wife) 




CHAPTER 3GR0UNDS FOR MATRIMONIAL RELIEFS 


(H) Mental Illness/Abnormality 
3.34 Introduction 


Marriage being essentially a consensual relationship, the consent must be free and 
intelligent; this pre-supposes a person with mental competence of a level that enables 
one to make an intelligent choice. Mental deficiency which hampers the making of 
such a choice should therefore constitute a ground for annulment of a marriage 
entered into by the person mentally deficient. Apart from this there can be mental 
abnormality which supervenes after marriage. Conjugal harmony and happiness would 
be substantially impaired if either of the parties suffers from such abnormality which 
has intervened after marriage. Such abnormality could be a ground for divorce as 
distinct from annulment. 

Mental abnormalities comprise of various forms and degrees and the prevailing 
matrimonial laws in India provide a relief either by way of divorce or annulment. While 
the Hindu Marriage Act, 1955, the Special Marriage Act, 1954 and the Indian Divorce 
Act, 1869 as amended in 2001, provide for both the reliefs, under different situations 
though, the Parsi Law provides only for annulment. 

The statutory phraseology adopted to indicate abnormality in general, or various 
species thereof, varies such as "insanity", "idiocy", "lunacy", "unsound-ness of mind", 
"mental disorder", "psychopathic disorders", and so on. 



CHAPTER 3GR0UNDS FOR MATRIMONIAL RELIEFS 


(H) Mental Illness/Abnormality 
3.35 Statutory Provisions 


The detailed position under the different laws is as follows: 

3.35.1 Hindu Law 


Under the shastric law, there was no concept of a voidable marriage. Though marriage 
with a lunatic or idiot was not viewed with favour and was rather discouraged by the 
shastras, but such a marriage, if performed was not treated as void, according to 
Banerjee. 476 - Thus, the marriage of a lunatic who was not so insane so, as to not 
understand that he was being married was held not to be invalid. 477 Likewise, when a 
congenital idiot's marriage was arranged by father and two issues were born of the 
marriage, the marriage was held to be valid. 478 - According to another view, however, 
such marriage should not be held to be valid. 479 - The law on the point has been now 
settled as under section 12(1 )(b) such marriage is only voidable and not void. 

The Hindu Marriage Act, 1955, introduced the various concepts of void, voidable and 
dissoluble marriages. Some marriages performed in contravention of certain legal 
provisions are void ab initio and have no legal effect. There are those, which are legal 
so long as they are not challenged and these are called voidable. The other category of 
marriage is that which is perfectly legal but due to the existence of certain conditions, 
the petitioner is entitled to seek a divorce. 

Under section 5(ii) of the Hindu Marriage Act, 1955, if either party to the marriage is: (a) 
incapable of giving a valid consent to it in consequence of unsoundness of mind; or (b) 
though capable of giving a valid consent, has been suffering from mental disorder of 
such a kind or to such an extent as to be unfit for marriage and the procreation of 
children; or (c) has been subject to recurrent attacks of insanity, then that marriage 
shall be voidable and may be annulled by a decree of nullity. The unfitness for marriage 
and procreation of children contemplated here is one arising from mental disorder only 
and not on account of any other disorder. Infertility or sterility as such is not a ground 
for annulment of marriage under section 12 or for divorce under section 13 of the 
HMA. 480 It may be pointed out here, that prior to 1976, the clause was differently 
worded and the marriage could be avoided, if the opposite party was an idiot or a 
lunatic at the time of the marriage. The words "idiot 11 or "lunatic" were not defined, and 
therefore, when required, reference was made to section 3(5) of the Indian Lunacy Act, 
1912. 481 Under that section, a lunatic means an idiot or a person of unsound mind. 
The position is now different, and if a person is not fit to give a valid consent owing to 
unsoundness of mind, or even if capable of giving a valid consent, is suffering from 
such a mental disorder so, as to be unfit for marriage and procreation, the marriage 
may be annulled. In 1976, "recurrent attacks of insanity or epilepsy" was included. 482 - 
However, in 1999, 48 -' the clause relating to epilepsy was deleted. As, to the effect of 
deletion of this ground in 1999 on cases already pending on ground of epilepsy, the 
Orissa High Court in a judgment held that the amendment would operate 
prospectively and not retrospectively. This was a husband's petition for annulment of 
the marriage on the ground that the wife was suffering from epilepsy and this fact was 
fraudulently suppressed. At the time of filing of the petition epilepsy was a ground for 
annulment but by the time of judgment, it was deleted. The wife's contention was that 
since this ground was no longer available, the amendment should operate 




retrospectively. The court, however, did not concede to this argument. Invoking section 
6 of the General Clauses Act, 1897 as to effect of repeal, the court observed: 485 - 

... if it is held that the amendment is unconditionally retrospective then the effect would be 
to nullify all judgments and decrees which have been obtained on this ground at any point of 
time since the advent of the Act. Such an interpretation is definitely not contemplated. 

And it held: 486 - 

In the present case, the wife was found to be suffering from recurrent attacks of epilepsy 
and therefore, the husband had a right to bring a suit for annulment of marriage on that 
basis. He having done so before the amendment which omitted such ground came into 
force, his right got crystallized and cannot be subsequently defeated at any stage of the 
proceeding, including appeal. In other words it would be as if such a ground was not 
omitted for the husband. 

If the above-mentioned disorders emerge only after the marriage, the provision would 
not be attracted. The crucial time is the time of the marriage. Thus, where a party had 
suffered from an occasional mental derangement before marriage but was cured at the 
time of the marriage, there can be no decree of annulment. 7 So also, no conclusion 
regarding insanity can be drawn on the ground that there was a sudden attack of 
insanity before marriage, which was transitory, or that there was a taint of insanity in a 
person's family without actual evidence of insanity in the person himself. 488 - Mere 
mental weakness and low level of intelligence cannot be equated with insanity or 
idiocy. 489 However, when it is established that the respondent's mental condition is 
such that he or she is unable to manage his/her affairs as an ordinary reasonable 
person, then the court would not hesitate to give relief to the petitioner. 490 In R 
Lakshmi Narayan vSanthi , 491 the marriage was an arranged marriage where the parties 
had met each other. After, staying together for about 25 days, they parted company and 
the husband sought declaration that the marriage was void as the wife was suffering 
from chronic and incurable mental disorder and was not in fit mental state to lead 
married life. The incidents to substantiate the ground were, inter alia, that on the night 
of marriage the husband found her drowsy; she refused cohabitation; she said she had 
been suffering from mental disorder since childhood; she did not want to have any 
conjugal relationship and stated that she married under pressure from parents. There 
was no allegation that she was incapable of giving valid consent to marriage owing to 
unsoundness of mind at the time of marriage. The court declined to give relief on the 
basis of these facts. A marriage sought to be annulled on the ground pleaded is not per 
se void but voidable and strict standard of proof is required with heavy burden on the 
party who approaches the court for annulment of a marriage already solemnised. 
According to the court, to draw an inference of mental disorder merely from the fact 
that there was no cohabitation for a short period of about a month is neither 
reasonable nor permissible. To brand the wife as unfit for marriage and procreation on 
account of mental disorder, it needs to be established that the ailment suffered by her 
is of such kind or such extent that it is impossible for her to lead a normal married life. 
The husband, thus, failed to establish a case for declaring the marriage null and void 
under section 12(1 )(b) read with section 5(ii) of the Hindu Marriage Act, 1955. 

Apart from a decree of annulment under circumstances mentioned above, a spouse 
may seek dissolution of marriage by a decree of divorce on the ground that the other 
party has been incurably of unsound mind, or has been suffering continuously or 
intermittently from mental disorder of such a kind and to such an extent that the 
petitioner cannot reasonably be expected to live with the respondent. 492 - 

Mental disorder and psychopathic disorder have been explained thus: 

The expression 'mental disorder' means mental illness, arrested or incomplete development 
of mind, psychopathic disorder or any other disorder or disability of mind and includes 
schizophrenia. The expression 'psychopathic disorder' means a persistent disorder or 
disability of mind (whether or not including sub-normality of intelligence) which results in 


abnormally aggressive or seriously irresponsible conduct on the part of the other party, and 
whether or not it requires or is susceptible to medical treatment. 

The unsoundness referred to in this section must be incurable. In deciding, whether the 
unsoundness is incurable, the test of "incurably unsound mind" vide section 19(1 )(d) of 
the Matrimonial Causes Act, 1950 in England is, "whether, by reason of his mental 
condition, he is capable of managing himself and his affairs and, if not, whether he can 
hope to be restored to a state in which he will be able to do so... [with] the rider that the 
capacity to be required is that of a reasonable person." 493 - Presumably this would be 
the test followed in India too. 

Prior to 1976, it was a requirement of the provision that the mental disability or 
affliction should have persisted for a period of not less than three years immediately 
preceding the presentation of the petition. This requirement has been done away with 
after the 1976 amendment. 

A reference may be made of a few cases on the point. In J Sudhakar Shenoy v Vrinda 
Shenoy , 494 - a husband's allegations against the wife comprised such conduct as wife 
drinking entire milk on nuptial night without offering to the husband, refusing to touch 
him, refusing to take food, habit of drinking water with turmeric powder, taking bath 
twice, habit of applying castor oil on hair and so on. These according to the court 
cannot be construed as mental disorder. Besides, it was 13 years after the marriage 
that the husband "discovered" that the wife was suffering from a mental disorder. Nor 
can minor aberrations like not wearing mangalsutra, not applying bindiya, soiling 
clothes while eating etc., be termed as mental disorder. 495 - In GK Sanaa Tippeswami v 
Tr/Ven/', 496 a husband sought divorce on grounds of cruelty and mental disorder citing 
instances like wife's reluctance for physical relations, sleeping in bathroom, walking out 
of bed during night hours, hitting her head against wall etc. The wife challenged the 
same and sought restitution under section 9. Dismissing husband's appeal and 
granting restitution in favour of wife the court held, in the context of mental disorder, 
that the husband had failed to demonstrate that the wife was suffering from mental 
disorder of such degree that it is impossible to lead normal life with her and he cannot 
be reasonably expected to put up with her in such condition. As observed by the 
Supreme Court in Ram Narayan Gupta v Rameshwari Gupta , 497 - if the mere existence of 
any degree of mental abnormality could justify dissolution of marriage, few marriages 
would, indeed survive. 

The following observations of the Supreme Court in Koliam Chandra Sekhar v Kollam 
Padma Latha , 498 - are significant in this context. 

Marriage is highly revered in India and we are a nation that prides itself on the strong 
foundation of our marriage, come hell or high water, rain or sunshine. Life is made up of 
good times and bad, and bad time can bring with it terrible illness and extreme hardships. 

The partners in a marriage must weather these storms and embrace the sunshine with 
equanimity. Any person may have bad health, this is not their fault and most times, it is not 
within their control.... 

These were observations made while rejecting divorce on ground of "mental disorder", 
including schizophrenia. 

Merely by showing that the wife was taking some treatment from a doctor for some 
mental disorder is not enough. 499 

In Sudhir Singhal v Neeta Singhal, 501 the evidence of the doctor stating that the wife 
was under his treatment for four months, with a certificate given by him after over two 
years that she was suffering from "obsessive compulsive neurosis," without stating any 
line of treatment nor any prescription or other evidence on record, was held to be not 
sufficient to prove mental disorder. 


Where the petitioner is responsible for the alleged mental condition of the other, the 
plea is not available. Thus, where on husband's petition for divorce on ground of mental 
disorder, the wife alleged that she was tortured and ill-treated, compelled to do entire 
house-hold work during pregnancy and made to live separately in rented room without 
water and electricity, it was held that such inhumane treatment made her tense and any 
counter-act on the part of the wife cannot be blamed or termed as mental disorder. 
Besides, medical board also certified her to be normal. 51 

So also in Surendra Gayakwad v Janakbai Gayakwad, 502 - where in response to 
husband's petition for annulment on ground of wife's unsoundness of mind after 35 
years, the wife alleged cruel treatment by him impelling her to leave the house and 
further, in her absence, the husband keeping a mistress and having three children from 
her which gave her a rude shock and made her mentally ill, the husbands petition was 
dismissed. Inhuman treatment is bound to have an adverse effect on the other party's 
mental/physical health and any counter act on the victims part cannot be blamed as 
mental cruelty, the court remarked. 

Darshan Singh Gupta v Radhika 503 is another case of a wife becoming a victim of 
nature and husband's negligence who, against medical advice proceeded with unsafe 
cohabitation resulting in second pregnancy too soon after the first medically disastrous 
pregnancy and abortion, which led to some mental/psychological aberrations in her 
conduct and behaviour based on which (coupled with cruelty) the husband sought a 
divorce; While plea of cruelty was outrightly dismissed the plea of unsoundness of 
mind was not accepted either. According to the medical board opinion, the wife was 
suffering from "cognitive deficiencies in the form of difficulty in comprehension, 
attention, orientation, concentration, perceptual ability, memory retrieval ..." In any case, 
according to the court, she did not manifest any signs of major disorder, and hence, his 
petition was rejected. Even an offer of handsome compensation and irretrievable 
breakdown of marriage failed to cut ice. 

Where however, the wife's defence in response to her husband's petition on the ground 
was that she had lost mental balance because of his ill-treatment but there was 
nothing to testify such treatment, the husband's allegations of wife's mental disorder 
were accepted. Her wild and violent behaviour towards him and his parents was such 
that he could not have reasonably been expected to live with her, the court ruled. 504 

In T Hari Kumar Naidu v Prameela , 505 where the husband alleged mental disorder and 
dangerous behaviour of the wife towards him and his children, and the wife did not co¬ 
operate with the committee of doctors set up to examine her, the court drew an 
adverse inference and the decree of divorce in favour of the husband was granted. In 
Sheela v Baldev Singh , 506 where a wife used to beat the husband and her son, cry and 
scream at night and also attempts suicide, the husband's petition for divorce on the 
ground of mental disorder was granted. Besides, her illness was also proved from 
medical prescription brought on record. 

Mental disorder cannot be equated with psychological depression. 

In order to obtain a decree of divorce on ground of mental disorder, the respondent 
need not prove "abnormally aggressive or seriously irresponsible conduct due to 
incurably unsound mind or due to suffering from mental disorder." All that is required to 
be proved is that as a reasonable person, he cannot live with the non-petitioner 
because of the latter's mental sickness. 508 - 

Where despite allegations of the husband that the wife was suffering from paranoid 
schizophrenia and Gilbert syndrome, he continued to cohabit, he was held not to be 
entitled to a decree of annulment. 


In Shashikala Pandey v Ramesh Pandey , 510 - a husband filed a divorce petition on the 
ground that the wife was suffering continuously and intermittently from a mental 
disorder of such kind that he could not be reasonably expected to live with her. The trial 
court held that his case was proved and hence, passed a decree. The wife filed an 
appeal and also an application for maintenance pendente life under section 24, Hindu 
Marriage Act, 1955 which was granted. However, since the husband deliberately did not 
comply with that order, not only was his defence struck down but the wife's appeal 
allowed and divorce decree set aside. 

Mere non mention of a particular section of the Act would not defeat a right conferred 
thereunder. In Mamta Rani v Sudhir Sharnna , 511 a husband, in his divorce petition, 
averred that the wife suffered from mental disorder which fact was concealed from him 
at the time of marriage and the wife did not deny it specifically. Concealment of mental 
disorder is a ground for relief under section 12(1)(c). After considering the evidence, 
the trial court held that the wife was not of unsound mind so as to render her incapable 
of giving valid consent to marriage or unfit for procreation and hence, the case does 
not come within the proviso of section 5(ii). However, though the case did not fall 
within the ambit section 12(1 )(b) but certainly comes within the ambit of section 12(1) 
(c) and so the husband was entitlement to annulment of marriage on this ground viz, 
fraud. Thus, marriage was annulled by taking resort to section 12(1)(c) whereas relief 
was sought under section 12(1 )(b). 

3.35.2 Parsi Law 


Under the Parsi Marriage and Divorce Act, 1936, unsoundness of mind is a ground for 
divorce only and not annulment. 512 - The following are the requisites of the provision: 

(i) The defendant was unsound at the time of the marriage. 

(ii) He or she has been habitually so up to the date of suit. 

(iii) The plaintiff was ignorant of the fact at the time of the marriage. 

(iv) The suit has been filed within three years from the date of the marriage. 

All the above-mentioned conditions have to be satisfied by the plaintiff, who files a 
petition for divorce on the ground of respondent's unsoundness of mind. 5 5 

The provision, it is submitted, appears to be anomalous in as much as, strictly 
speaking, a factor existing at the time of marriage should be a ground for nullity and 
not for divorce. The Parsi Act mixes up the two species of mental abnormality as is 
evident from conditions (i) and (ii) enumerated above. 

3.35.3 Christian Law 


Like the Hindu Marriage Act, the Divorce Act also provides for divorce [section 10(1) 
(iii)] as well as annulment [section 19(3)] of the marriage on this ground. It is significant 
to note that there was no provision in the Act for divorce on the ground of supervening 
mental abnormality prior to 2001. Now, after the amendment of 2001 petition for 
dissolution of marriage can be filed on the ground that the respondent has been 
incurably of unsound mind for a continuous period of not less than two years 
immediately preceding the presentation of the petition. Thus, incurability and period of 
not less than two years are essential ingredients. 

Apart from divorce, a decree of nullity can also be obtained if either party was a lunatic 
or idiot at the time of the marriage. There is no reference to any period of time during 
which the disease has to be proved. The crucial time is the time of the marriage. Thus, 




even if the respondent was a lunatic at the time of the petition or at the time of the trial, 
the petitioner would not succeed unless he/she can establish that the disability existed 
at the time of marriage. 

In C Solomon v Josephine , 514 - the husband filed a petition under section 18 of the 
Indian Divorce Act, 1869 seeking a declaration that the marriage was null and void, 
since the respondent wife was a lunatic and idiot even prior to the marriage. The 
district judge, decreeing his suit, held "in a case like this where the circumstances 
disclosed do not lead to any inference of the possibility of a happy married life, the 
court has to take a reasonable and generous, and not a rigid view of the evidence." In 
confirmation proceedings before the High Court, however, the order was reversed. 
According to the court, the basis of the several provisions of the Indian Divorce Act, 
1869 is that mere incompatibility between spouses, or the prospect of an unhappy 
married life, cannot be a valid ground either for divorce or for declaration of marriage 
as null and void. Besides, the petition is not for dissolution but for declaration that the 
marriage is void ab initio. The result of such a decree would be to bastardise the two 
children born when the parties were together as husband and wife. The court observed: 

If extraneous circumstances ought to have any bearing on the decision of a petition under 
any of the provisions of the Indian Divorce Act, we think that the prospect of rendering two 
children born in apparently lawful wedlock illegitimate is far more serious than the 
possibility of an unhappy married life. 515 

In this case, the petitioner failed to establish that the wife was lunatic or idiot at the 
time of marriage, so relief was refused. 

In Thomas Titus v Roja Titus, 51 * the husband who was a qualified doctor filed a petition 
for dissolution of marriage on the ground that his wife was a lunatic even before his 
marriage. He took five years to know about the past condition of his wife; the decree 
was refused. However, in another case, where the treatment of the respondent revealed 
that he was highly deranged person, the man was a paranoid schizophrenic and with 
chronic maniac depression, the decree was confirmed. 517 '■ 

Kukatlapalli Meri Rani v K Paul Prakash , 518 - was a husband's petition for 
divorce/annulment of marriage under sections 10(1 )(iii) and 18, 19 of the Divorce Act 
on ground of wife's mental abnormality. The wife had done her graduation and passed 
typing tests in two languages, only after marriage. While the trial court granted relief to 
the husband, on an appeal by the wife, the court held that it is only when a person 
exhibits extreme characteristics that he can be categorised as or called a lunatic. In 
this case, the wife had passed her graduation and other tests which indicate her 
brilliance. The following pungent observations of the court are pertinent, [at p 132, 
emphasis added] 

When such is the brilliance and sharpness of the appellant, it is naive to plead that she is a 
lunatic or for that matter "idiot”. Something should be seriously wrong with a person who calls 
the appellant an idiot or lunatic. 

And further 519 - 

It may be true that some typical characteristics may have been noticed on the part of the 
appellant. One has to recognise the fact that no two citizens [persons?] are endowed with 
the same kind of intelligence to such a degree that both react to the situation in the same 
manner. It is only when the extraordinary behaviour of a spouse is such that his or her 
spouse just cannot lead normal life that it can constitute a ground for divorce. The likes and 
dislikes of a party hardly matter. 

3.35.4 Muslim Law 


Under the Dissolution of Muslim Marriage Act, 1939, 520 a Muslim wife may file a 
petition for the dissolution of her marriage, inter alia, on the ground that the husband 



had been insane for a period of two years. 

3.35.5 Special Marriage Act, 1954 


The provisions of the Special Marriage Act, 1954, as to mental abnormality, are the 
same as those in the Hindu Marriage Act, 1955. 
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CHAPTER 3GR0UNDS FOR MATRIMONIAL RELIEFS 


(H) Mental Illness/Abnormality 

3.36 Conclusion 


(i) While mental abnormality at the time of marriage hampers free and informed 
consent to marriage, mental illness that supervenes after marriage destroys 
conjugal harmony. 

(ii) Generally two types of reliefs are available on the ground of mental illness, viz, 
annulment and divorce; in fact judicial separation also can be obtained where 
grounds for divorce and separation are common. 

(iii) Under the Parsi Law, this is a ground for annulment only. 

(iv) Under Muslim Law, husband's insanity for a period of two years entitles the wife 
to a decree of dissolution of marriage. 

(v) The courts adopt a very cautious approach in granting annulment on this ground 
because of the serious consequences on the respondent and children of the 
marriage. 


Table 3H Mental Illness/Abnormality—Statutory Provisions at a Glance 


Act 

Provision 

Relief 

Hindu Marriage Act, 7 955 



(i) Section 5(ii) coupled with 

Incapable of consent, or unfit 

Annulment 

Section 12(1 )(b) 

for marriage and procreation or Divorce 

(ii) Section 13(i)(iii) 

recurrent attacks of insanity 

Continuous, intermittent 

mental disorder to an extent 

that petitioner cannot be 
expected to live with 
respondent 


Special Marriage Act, 7 954 

Same as Hindu Marriage Act, 

Annulment 

(i) Section 4(b) coupled with 

1955, section 12(1 )(b) 

Divorce 

Section 24 

Same as Hindu Marriage Act, 


(ii) Section 27(e) 

1955, section 13(1 )(iii) 


Indian Divorce Act, 7869 

Incurably of unsound mind for 

Divorce 

(i) Sectionl 0(1 )(iii) 

not less than 2 years 

Annulment 

(ii) Section 19(3) 

Lunatic or idiot at time of 

marriage 


Parsi Marriage and Divorce Act, 

Unsound mind at time of 

Annulment 

1936 

Section 32(b) 

marriage and up to date of suit 


Dissolution of Muslim 

Wife can file suit if husband 

Dissolution 

Marriages Act, 1939 

Section 2(vi) 

insane for period of two years 






CHAPTER 3GR0UNDS FOR MATRIMONIAL RELIEFS 


(I) Physical Diseases: Leprosy and Venereal Disease 
3.37 Introduction 


While matrimonial law cannot take notice of every kind of physical abnormality as 
affording a ground for relief, there are certain serious diseases, which it would take into 
account in its provisions relating to matrimonial reliefs. In Indian law, the two diseases 
which figure are leprosy and venereal disease. 



CHAPTER 3GR0UNDS FOR MATRIMONIAL RELIEFS 


(I) Physical Diseases: Leprosy and Venereal Disease 
3.38 Statutory Provisions 


Under the Hindu Marriage Act, 1955, 521 as amended in 1976, divorce is available if the 
other party is suffering from "virulent and incurable form of leprosy." Venereal disease 
in a communicable form is also a ground for relief. 

Under the Special Marriage Act, 1954 522 - also leprosy and venereal disease are 
grounds for divorce with a difference that in case of leprosy, the disease need not be 
"virulent or incurable"(unlike the requirement under the Hindu Marriage Act, 1955) 
though it should not have been contracted from the petitioner. The venereal disease 
must be communicable. 

The Parsi Marriage and Divorce Act, 1936 is silent in regard to leprosy but where the 
defendant has infected the plaintiff with venereal disease, the latter may file a suit for 
divorce. Such suit has to be filed not later than two years after knowledge of the 
infection. 

The Indian Divorce Act, 1869, 524 as amended by Act 51 of 2001, also provides for 
virulent and incurable form of leprosy as a ground for dissolution of marriage, provided 
that the respondent must have been suffering from the disease for not less than two 
years immediately preceding the presentation of the petition. Venereal disease in a 
communicable form is also a ground for dissolution. In this case also, the respondent 
must have been suffering from the disease for not less than two years immediately 
preceding the petition. 

So far as the Muslim Law is concerned, under the Dissolution of Muslim Marriages Act, 
1939, 525 a wife is entitled to a decree of dissolution of the marriage on the ground, 
inter alia, that the husband is suffering from leprosy or virulent venereal disease. 

Thus, we find that there is no uniformity in regard to the nature and duration of the 
disease, so as to afford a ground for relief. Under the Hindu Law, the provision requires 
that in case of leprosy, it has to be virulent and incurable. As regards venereal disease, 
the same must be shown to be of a kind, which is communicable. Under the Special 
Marriage Act, 1954, the provision just refers to leprosy, without defining the nature and 
extent of the disease. The Christian Law, like the Hindu Law, provides that leprosy 
should be virulent and incurable and venereal disease should be communicable in 
order to entitle the plaintiff to relief. The Parsi Law has no reference to leprosy and in 
case of venereal disease, the plaintiff should have been infected with the disease by 
the respondent in order to obtain relief. A Muslim wife has simply to establish leprosy 
or virulent venereal diseases of the husband. 

521. Hindu Marriage Act, 1955, section 13(iv) and (v). 

522. Special Marriage Act, 1954, section 27 (f) and (g). 

523. Parsi Marriage and Divorce Act, 1936, section 32(e). 

524. Indian Divorce Act, 1869, section 10(1 )(iv) and (v). 

525. Dissolution of Muslim Marriage Act, 1939, section 2(vi). 



CHAPTER 3GR0UNDS FOR MATRIMONIAL RELIEFS 


(I) Physical Diseases: Leprosy and Venereal Disease 
3.39 Case Law on Physical Disease 


The case law on this ground is rather scant. In Annapurna Dei v Narkishore, 526 a case 
under the Hindu Marriage Act, 1955, the husband filed a petition for divorce on ground 
of wife suffering from virulent and incurable leprosy for not less than three years 
preceding the presentation of the petition (prior to 1976 Amendment, the existence of 
the disease for a period of not less than three years prior to the presentation of the 
petition was a requirement). After the trial, the District Judge passed an interlocutory 
order directing the wife to undergo treatment under a specialist for six months and if at 
the end of the period she is not cured, the case could be treated as incurable and the 
husband could bring it to the notice of the court and obtain a decree of divorce. On 
appeal by the wife, such order was considered bad in law, and the District Judge was 
directed to give a final judgment on the basis of evidence on record. 

In another case from Andhra Pradesh 52 which went up to the Supreme Court, 528 - the 
husband was a doctor and both the parties were young. After marriage, they lived 
together for one-and-a half year and had a child. Thereafter, the husband petitioned for 
divorce on the ground that the wife was suffering from leprosy. His petition was 
granted. Against this petition the wife appealed to the Supreme Court which was 
rejected. It may be mentioned that under the Hindu Marriage Act, 1955, as it stood prior 
to 1976, a petition for divorce could not be filed within three years of the marriage, 
unless the case be one of "exceptional hardship or depravity". In this case, the husband, 
along with his substantive petition for divorce, also filed a petition under section 14 of 
the Act for relaxing the three years limit referred to above, on the ground that the case 
was one of exceptional hardship to him. His argument was that: 

(i) the wife was suffering from leprosy and close contact with her carried the risk of 
his contracting the disease himself; 

(ii) the wife was also suffering from tuberculosis which was detrimental to his 
health and profession. 

On behalf of the wife it was contended that the court should not, in granting relief, be 
guided by emotional considerations. Upholding the grant of divorce the court 
observed: 529 - 

Sociologists insist and they do so very correctly that we should not allow our minds to be 
swayed by feelings of emotional loathing and revulsion with which leprosy patients have 
been treated throughout human history in all countries throughout the world and that we 
should take up a very humane and balanced outlook and accept leprosy 'as simply another 
disorder that requires medical attention. 1 We have no doubt that this is absolutely correct 
about what should be the social approach but to our minds this should not provide any 
justification for compelling a husband to live with a wife who is suffering from an 
aggravated form of leprosy and who can give him and his children leprosy almost any 
moment in their daily life... we have no doubt in our mind that the law makers do not treat 
the subject of divorce lightly and must have taken into consideration the consequences of 
one spouse being compelled to live intimately with another who suffers from leprosy when 
they provided for a way out for the former. 

In a case from Rajasthan 530 - a husband's petition for divorce on ground of mental 
disorder and incurable leprosy of wife was dismissed in appeal as the court found that 
in the course of proceedings when her hands were exposed, no traces of any skin 
disorder could be seen and also, she intelligently answered all queries which disproved 



his charge of mental disorder as well. In Madhusudan v Chandrika , 531 - a decree was 
sought by the husband on the ground that the wife was suffering from venereal disease 
(syphilis) for more than three years and the consent for the marriage was obtained 
fraudulently by concealing this fact. The court refused to grant the decree because the 
husband failed to establish that the wife had been suffering from "venereal disease in a 
communicable form", for not less than three years immediately preceding the 
presentation of the petition. The judgment could have been different if the case had 
come up after the 1976 Amendment, which has done away with the requirement of 
three-year period. 

The issue as to whether HIV or AIDs would come within the ambit of physical disease 
or venereal disease in communicable form so as to entitle a non-affected party to relief 
came up before the Madurai Bench of the Madras High Court in P Ravi Kumar v 
Malarvizhi @Kokila. 532 - This was a husband's petition for divorce on the ground that his 
wife was afflicted with HIV and so he cannot be expected to live with her. The trial court 
decreed his suit but the same was set aside in appeal by the additional district judge on 
the ground that AIDs is not a statutory ground for divorce. Hence, the present appeal. 
Justice Ramanathan held that when the HMA was enacted in 1955, the disease was 
not known and hence, there is no mention of it, but having regard to the fact that 
venereal disease in communicable form is mentioned as one of the grounds, any such 
disease which can be transmitted through sex, would also come within the purview of 
section 13(1 )(v) viz, "venereal disease in a communicable form" and HIV is one of those 
diseases. Thus, the husband was granted divorce. In Sunil Lakhotia v Pratima 533 - also, 
the Bombay High Court held that, "it is well known that HIV virus leads to AIDs which is 
a venereal disease and which is sexually transmittable and so communicable. Under 
such circumstances the disease squarely falls within the ambit of section 13(1 )(v) of 
the HMA." 

In Triveni Singh v State of UP, 534 - a father in-law, after the death of his son, filed a 
petition for annulment of the son's marriage on the ground that his wife was suffering 
from HIV and this fact was concealed and hence, a fraud committed. However, there 
was no evidence that the daughter-in-law suffered from HIV, nor that the deceased 
son's consent was obtained fraudulently, nonetheless, it was observed that a marriage 
could not be annulled on the ground of HIV. It is significant to note that the case did not 
involve inter spousal proceedings; it was not as if one of the spouses had the affliction 
and the other sought relief on that basis. The bases for the suit were extraneous issues 
and no inter-spousal issues. 

526. Annapurna Dei v Narkishore, AIR 1965 Ori 71 : (1964) 30 CLT 271. 

527. GC Padma Rao v Swarajya Lakshmi, AIR 1970 AP 300. 

528. Swarajya Lakshmi v GC Padma Rao, AIR 1974 SC 165, at p 170 : (1974) 1 SCC 58. 

529. Ibid. 

530. Pratap Lai v Kundana, AIR 1997 Raj 158. 

531. Madhusudan v Chandrika, AIR 1975 MP 174. 

532. High Court of Judicature Madras, lndiankanoon.org/doc/195503/15 April 2013. 

533. Sunii Lakhotia v Pratima ,1899 of 2008, 22 October 2008 indiankanoon.org/doc/1804715. 

534. Triveni Singh v State of UP, AIR 2008 All 81. 


CHAPTER 3GR0UNDS FOR MATRIMONIAL RELIEFS 


(I) Physical Diseases: Leprosy and Venereal Disease 
3.40 Conclusion 


(i) The law takes cognisance of two types of diseases as affording ground for relief 
to the applicant viz, leprosy, and venereal disease. 

(ii) There is no uniformity under the different laws as to the nature, gravity and 
duration of the disease so as to provide a ground for relief. 

(iii) Under the Parsi Law the petitioner who is infected by venereal disease by 
respondent is entitled to divorce; leprosy is not a ground for relief. 

(iv) Leprosy and venereal disease in virulent form are grounds available to a wife for 
relief under Muslim Law. 

(v) Diseases like HIV + and AIDS do not explicitly find a mention probably because 
they had not surfaced when the Acts were originally enacted. However, they are 
construed as disease within the purview of section 13(1)(v) of the HMA. 


Table 31 Leprosy and Venereal Disease-Statutory Provisions at a Glance 


Act 

Ground 

Relief 


A.Leprosy 


Hindu Marriage Act, 7955 

Disease to be virulent and 

Divorce 

Section 13(1 )(iv) 

incurable 


Special Marriage Act, 7 954 

Leprosy need not be virulent or 

Divorce 

Section 27(g) 

incurable, but must not have 

been contracted from 

petitioner 


Parsi Marriage and Divorce Act, 

Leprosy is not provided as a 

No relief 

1936 

ground 


Indian Divorce Act, 1869 

Virulent and incurable form of 

Divorce 

Section 10 (1)(iv) 

leprosy. Also, respondent must 
have been suffering for not less 
than two years 


Dissolution of Muslim 

Leprosy simpliciter. Ground 

Divorce 

Marriages Act, 1939 

available only to a wife 

B. Venereal Disease 


Hindu Marriage Act, 7955 

The disease must be 

Divorce 

Section 13(1)(v) 

communicable 


Special Marriage Act, 1954 

The disease must be 

Divorce 

Section 27(f) 

communicable 


Parsi Marriage and Divorce Act, 

The defendant must have 

Divorce 

1936 

infected the plaintiff with the 

disease. Petition to be filed not 

later than two years after 
knowledge 










Act 

Ground 

Relief 


A. Leprosy 


Indian Divorce Act, 1869 

The disease must be 

Divorce 

Section 10(1)(v) 

communicable. The 

respondent must have been 
suffering for not less than two 

years 


Dissolution of Muslim Marriage 

The disease must be virulent. 

Divorce 

Act, 1939 

The ground is available only to 


Section 2(vi) 

a wife 






CHAPTER 3GR0UNDS FOR MATRIMONIAL RELIEFS 


(I) Non-resumption of Cohabitation After Decree of Separation or 
Restitution 

3.41 Introduction 


Non-resumption of cohabitation after a decree of judicial separation or non-compliance 
with a decree for restitution of conjugal rights is a ground for divorce under various 
statutes. In fact, when parties have not been able to resume marital life despite court 
decree of restitution or when a period of judicial separation has not brought any 
change of mind in them, it is desirable to treat the relationship as beyond repair. The 
above two situations afford a ground for matrimonial relief under the Hindu Marriage 
Act, 1955, 535 the Special Marriage Act, 1954, 536 - and the Parsi Marriage and Divorce 
Act, 1936. 53 ' Under the Indian Divorce Act, 1869 as amended in 2001 only non- 
compliance of restitution decree for two years or above is a ground for dissolution of 
marriage. 538 

535. Hindu Marriage Act, 1955, section 13(1 A)(i) and (ii). 

536. Special Marriage Act, 1954, section 27(2)(i) and (ii). 

537. Parsi Marriage and Divorce Act, 1936, section 32A. 

538. Indian Divorce Act, 1869, section 10(l)(viii). 



CHAPTER 3GR0UNDS FOR MATRIMONIAL RELIEFS 


(I) Non-resumption of Cohabitation After Decree of Separation or 
Restitution 

3.42 Hindu Law 


Prior to 1964 a petition for divorce could be filed under clauses (viii) and (ix) of sub¬ 
section 1 of section 13 only by a party who had obtained a decree for judicial 
separation or restitution. The party against whom the decree was passed had no locus 
standi. Also a period of two years was prescribed before such decree could be used as 
a ground. The result was that quite often a spouse would simply obtain a decree for 
restitution (without any intention to resume cohabitation) or judicial separation and 
then keep quiet. Thus, the marriage tie was kept legally intact but practically dead. The 
judgment debtor had no right to go to court for divorce and the decree holder, for 
reasons which could be social, economic or personal, could block the way of the other 
party by neither resuming cohabitation nor seeking a divorce. In 1964 the provision was 
amended and section 13(1 A) was introduced. The right to move a court on the basis of 
non-resumption of cohabitation after a decree of judicial separation or non-compliance 
of a restitution decree has been conferred on both the parties whether he/she is the 
decree holder or the judgment debtor. Thus, if a husband obtains a decree, after a lapse 
of the statutory period even the wife can seek a divorce and vice-versa. The clause has 
been further amended in 1976 and the period of time lapse after the decree has been 
reduced from two years to one year. The position as it stands today, thus is that if after 
a period of one year of the decree of separation or restitution, the parties do not come 
together then any one of them can move the court for divorce under section 13(1 A)(i) 
and (ii). 

Where after a decree of judicial separation obtained by a husband, the wife merely 
makes an assertion that she wishes to join the husband, that by itself would not stand 
in the way of the husband from seeking relief under this provisions. The decree of 
separation needs to be set aside to negate its effect. 539 - 

The period of one year after the decree (in this case it was a decree of judicial 
separation) would start from the date when the same is passed by the court of first 
instance and not from the date when it is affirmed by the Appellate Court. 540 - 

539. Dolly Roy v Raja Roy, AIR 2010 Ori 1. 

540. Saraswati Sarkar v Lalit Sarkar, AIR 2010 Gau 142. 



CHAPTER 3GR0UNDS FOR MATRIMONIAL RELIEFS 


(I) Non-resumption of Cohabitation After Decree of Separation or 
Restitution 

3.43 Parsi Law 


Under the Parsi Marriage and Divorce Act, 1936 541 - prior to 1988, the waiting period 
after a decree of judicial separation was three years or more but in case of restitution 
decree, it was one year or more. Also, the ground was available only to the decree 
holder. After the Amendment Act of 1988, 542 section 32A has been incorporated in the 
Act and the provision has been brought almost at par with the Hindu Marriage Act, 
1955, viz, non-resumption of cohabitation for a period of one year or above after a 
decree of separation or restitution provides a ground for dissolution of the marriage to 
either of the parties. Sub-clause (2) of section 32A, however, provides that if the 
plaintiff has failed or neglected to comply with an order for maintenance passed 
against him either under the Parsi Marriage and Divorce Act, 1936 or the Code of 
Criminal Procedure, 1973, then no divorce decree can be granted on the ground of non¬ 
resumption of cohabitation after a decree of separation or restitution. 

541. Parsi Marriage and Divorce Act, 1936, unamended section 32(h) and (i). 

542. Parsi Marriage and Divorce (Amendment) Act, 5 of 1988. 



CHAPTER 3GR0UNDS FOR MATRIMONIAL RELIEFS 


(I) Non-resumption of Cohabitation After Decree of Separation or 
Restitution 

3.44 Christian Law 


This ground was not available under the Indian Divorce Act, 1869 until the Act was 
amended in 2001. By the amendment Act, respondent's failure to comply with a decree 
of restitution for two years or more after passing of the decree against him or her, 
entitles the decree holder to file for divorce. 543 Thus, the ground is available only to the 
decree holder and the period of non-compliance is two years. The Act does not provide 
for non-resumption of cohabitation after a decree of judicial separation as a ground for 
dissolution. In TM Bashian v M Victor , 544 - a wife who obtained a judicial separation 
under section 22 of the Act applied for dissolution of marriage after four years of the 
decree on the ground of non-resumption of matrimonial living. While the District Judge 
passed the dissolution decree, the High Court held that a judicial separation does not 
ripen into a decree for dissolution by lapse of any time interval. So also in Amarthala 
Hemlata v Dasari Balu Rajendra Varprasad , 545 where the trial court granted decree of 
dissolution of marriage in favour of the wife on the ground of non-cohabitation after a 
separation decree and the husband filed a no objection, the same was set aside in 
confirmation proceedings. 

543. Indian Divorce Act, 1869, section 10(1 )(viii). 

544. TM Bashian v M Victor, AIR 1970 Mad 12. 

545. Amarthaia Hemiata v Dasari Balu Rajendra Varprasad, AIR 1990 AP 220. 



CHAPTER 3GR0UNDS FOR MATRIMONIAL RELIEFS 


(I) Non-resumption of Cohabitation After Decree of Separation or 
Restitution 

3.45 Doctrine of "Fault" vis-a-vis Section 13(1 A) of Hindu Marriage Act, 1955 


The ground is, in essence, recognition of the principle that a marriage which does not 
work should be allowed to be dissolved. The Amendment of 1964 in section 13 of the 
Hindu Marriage Act, 1955, in a way, was a step that advanced this principle. However, 
the extent to which the advance was achieved has become a matter of uncertainty 
because of the existence of another competing doctrine, viz, that a party cannot take 
advantage of his or her own wrong. This doctrine is given statutory recognition in 
section 23(1) of the Hindu Marriage Act, 1955. The question then is, which of these two 
competing principles is to win when after a decree of restitution of conjugal rights or 
judicial separation, the party against whom the decree was passed i.e., the party who 
was originally in the wrong petitions for divorce? Judicial attitudes have been 
conflicting. A reference may be made of a few cases. 

In Waryam Singh v Pritpal Singh, 545 the husband's petition for divorce on ground of non¬ 
resumption of cohabitation for over two years after a decree of judicial separation 
obtained by the wife was refused. According to the court, the husband was a guilty 
party and his wrong entitled the wife to the separation decree; he cannot therefore avail 
of this ground to obtain a divorce. 

In Chamanlal v Mohinder Devi 541 ■ Someswara v Leelavathi , 548 - Sayal v Saya/, 549 - and 
Laxmibai v Laxmichand, 550 also, the courts refused to grant relief to the petitioner 
husbands on the ground that they could not take advantage of their own wrong. The 
courts held that the decrees of restitution in these cases could not be complied with 
due to the conduct of the husbands. In Shantabai Prabhakar v PA Kothale, 55 ^ ■ a wife 
obtained a decree for restitution, but the husband showed no inclination to comply. 
Instead, he applied for divorce. Dismissing his petition, the High Court held that section 
23(1 )(a) of the Hindu Marriage Act, 1955 could not be ignored. If the judgment-debtor 
is allowed to disobey a decree, and then seek relief under section 13(1 A), the result 
would be that greater the defiance of a decree, the better would be his chance of 
getting a divorce. This was not in the interest of society. According to the court, a 
"liberal" outlook in the matter of divorce does not mean that the court should 
encourage an attempt to disobey a decree. Section 13(1 A) only enables either party to 
apply for divorce but the provisions of section 23(1 )(a) cannot be ignored. It was the 
duty of the husband to make all efforts to obey the decree of restitution and he could 
not by non-compliance secure a divorce. In Soundarammal v SM Nadar, 552 - a wife 
obtained a decree on the ground of husband's adultery. Two years later, the husband 
filed for divorce under section 13(1 A). The wife resisted the same on the ground that he 
cannot take advantage of his own wrong and that section 13(1 A) is subject to section 
23(1 )(a). The subordinate court held that the husband was living in adultery and so 
cannot get a divorce. However, the Appellate Court held that no new ground was 
alleged by the wife to resist the divorce petition which has to be ordered as a matter of 
course as soon as the statutory period is over. On further appeal by the wife, the High 
Court held that the husband cannot take advantage of his own "wrong". 

Sunita Rajendra Nikalje v Rajendra Eknath, 553 - is another case where relief was refused 
to the husband on ground of his taking advantage of his own wrong. He filed a petition 
for restitution of conjugal rights after his wife made an application for maintenance 



under section 125 of the Code of Criminal Procedure, 1973. The petition was granted, 
but the husband and her mother-in-law thwarted all attempts by the wife to join him. 
Thus, the decree of restitution remained uncomplied. The husband then filed a petition 
for divorce under section 13(1 A)(ii). The wife resisted on the ground that he could not 
be allowed to take advantage of his wrong. The trial court, however, found that no 
wrong was committed, and hence, there was no bar to granting a divorce. On appeal by 
the wife it was held that there was enough evidence to prove that the wife made 
attempts to go back but was not allowed by the husband and his mother whereupon 
she also filed a complaint with the police. According to the court, the husband, on 
whom lay the burden of proving that he was not taking advantage of his wrong, failed 
to discharge the burden. Divorce was consequently denied. So also in P Srinivasula v 
Hemlatha, 554 where after a decree of restitution obtained by the wife the husband 
disobeyed the order of the court and did not allow the wife to join him whereas she was 
always ready for that, the court dismissed the husband's petition for divorce on ground 
of non-restitution for one year. In Sant Kumar Deshmukh v Chitralekha, 555 - the wife 
obtained a decree of judicial separation on the ground of husband's adultery and 
second marriage. The husband sought divorce on the ground of non-resumption of 
cohabitation after the said decree. The trial court as well as the Appellate Court 
refused to grant divorce on the ground that since the decree of judicial separation was 
passed on the application of the wife and on the ground that the husband lived in 
adultery and married another woman and the wrong was committed by him, he could 
not take advantage of his wrong in view of the provision of section 23(1 )(a). 

And in Hirachand Srinivas Managaonkar v Sunanda, 55e the Supreme Court held that 
non-payment of maintenance by the husband despite the court order and his 
continuing to live in adultery even after a decree of judicial separation obtained by the 
wife on the ground of husband's adultery, amounted to wrongs on the part of the 
husband so as to disentitle him to the relief under section 13(1 A). According to the 
court, even after a decree of judicial separation, it is the duty of the parties to do their 
part for cohabitation. The husband was expected to act as a dutiful husband towards 
the wife and the wife was expected to act as a devoted wife towards the husband. The 
following remarks of the court are pertinent: 

...It is necessary to clear an impression regarding the position that once a cause of action 
for getting a divorce under section 13 (1A) of the Act arises, the right to get a divorce 
crystallises and the court has to grant the relief...This impression is based on 
misinterpretation of the provision in section 13(1 A). All that it provided is that either party 
may present a petition...The section only enables either party to file an application [and not 
that] the court has no alternative but to grant a decree of divorce. 

Bijaya Lakshmi Kundingi v Kamla Lochana Kundingi, 55i is another case on the point 
where the petitioner husband was denied a decree. To state the facts briefly: On wife's 
objecting to husband's illicit relationship with another woman, the husband deserted 
her; when all efforts to bring him back failed, the wife filed a suit for restitution of 
conjugal rights which was decreed. She also sought maintenance pendente lite and 
litigation expenses which were allowed. However, in order to avoid the decree the 
husband left service and went to another place. The wife followed him there and 
discovered that he was living with another woman. She filed proceedings for execution 
of decree but before the decree was executed, the husband, after the lapse of the 
statutorily required period, filed a suit for divorce under section 13 (1-A)(ii), of the Hindu 
Marriage Act, 1955. Despite wife's objections that the husband had frustrated all her 
attempts to unite and therefore, should not be allowed to take advantage of his wrong, 
the trial court granted the decree. It held that the husband was not guilty of any "serious 
misconduct", so as to disentitle him to the decree to which he was legally entitled under 
section 13(1 -A)(ii) of the Act. The wife lost in first appeal; hence, her appeal to the High 
Court. Setting aside the earlier order, the court held: 559 


The unshaken testimony of the appellant wife....which has been illegally discarded by the 
courts below clearly shows that the action of the respondent husband to frustrate steps 


taken by the appellant wife for reunion is a 'wrong' within the meaning of section 23(1) of 
the Act. Coupled with this...non-payment of maintenance as directed by the court below as 
well as this court...also amounts to commission of a wrong within the meaning of section 
23 of the Act. 

The following observations of the Supreme Court in Hirachand Srinivas 
Managaonkar , 560 - were relied upon: "Once a cause of action for getting a decree of 
divorce under section 13(1 A) arises, it does not crystallise into a right which the court 
is bound to concede". In Harbans Singh v Chandra Prabha, 561 ■ the husband filed a 
petition for dissolution of marriage on the basis of uncomplied ex parte restitution 
decree obtained on ground of desertion. The facts were that the wife was sent to her 
parental home with her father on the occasion of Rakhi and thereafter the husband did 
not go to fetch her back. The wife, who was a vegetarian did not eat nor know how to 
cook non-veg food. The husband and his family were unhappy with her on this account; 
besides, she was also tortured for dowry, she alleged. On assessment of entire facts 
the court found that there was no desertion by the wife, that she was willingly sent with 
her father and thereafter the husband made no attempts to make her return. The 
following remarks of the court are significant: 

There is a world of difference between a matrimonial home and the house where the 
husband lives and one of the most significant distinctions is that the matrimonial home 
carries a proper love and affection and a congenial atmosphere while the house where the 
husband lives can simply be a building constructed by stones and mortars with roof and 
doors. It clearly appears in the totality of circumstances that the provisions of section 9 of 
the Hindu Marriage Act, 1955 were invoked by the appellant only in an attempt to compel 
the respondent to come to the house where the husband lives, and not in a sincere attempt 
to bring her back to matrimonial home. 

The husband's suit was thus dismissed as no matrimonial offence was committed by 
the wife, moreover, the husband was taking advantage of his own wrong within the 
meaning of section 23 of the Act, by ill-treating his wife, sending her to her parents and 
then not bringing her back; and then managing to obtain an ex parte restitution decree 
against her. 

In Gopi Bai v Govind Ram , 563 - a wife had obtained a decree for restitution of conjugal 
rights. After one year the husband went to court for divorce on ground of non- 
compliance as the wife had not resumed cohabitation. His argument was that since the 
husband's home is the matrimonial home, she should have come. While the family 
court granted divorce, on appeal the High Court held that once a decree is passed in 
favour of the wife, it is the husband's legal duty to resume cohabitation. "In this age of 
gender justice and women emancipation and empowerment, it cannot be argued that it 
is always the duty of the wife to go back to the matrimonial home; it is equally the duty 
of the husband to take her back", the court observed. The argument that non- 
compliance of a restitution decree does not amount to a wrong was also rejected. 

Likewise in Kanchan Gujar v Sanjay Gujar , 56 ' the Bombay High Court held that the 
object of section 13(1 A) is merely to enlarge the right to apply and not make it 
obligatory that the petition must be allowed on mere proof of non-restitution of 
cohabitation after a decree for a year. 

On the other hand, there have been rulings where the courts have held that divorce 
follows an uncomplied restitution decree or non-resumption of cohabitation after the 
stipulated period, as a matter of course. Thus, in Tej Kaur v Hakim Singh, 565 - a wife 
obtained a separation decree, and later when she sought divorce, the same was 
decreed despite the husband's defence that he was serving a life sentence in prison 
and therefore, was unable to perform his marital obligations. Desire to resume 
cohabitation by the defeated party is, according to the court, of no consequence, and 
therefore, whether the husband is anxious or not is of no consequence. This judgment 
seems to have taken a very extreme view and over-looked the fact that law cannot 
expect a party to achieve the impossible. In Gajna Devi v Purshotam , 566 the argument 


of petitioner taking advantage of his own wrong was repelled by the Delhi High Court 
on the ground that section 23 was not attracted. If the Parliament had so intended, it 
would have inserted an exception and with such insertion this provision of section 
13(1 A) would have become practically redundant as guilty party could never reap the 
benefit of obtaining a divorce. A similar view was taken in Bimla Devi v Singh Raj, 557 
wherein the court held that the concept of wrong or disability, which was hitherto the 
sole basis of relief under the Hindu Marriage Act, 1955, has now in part given way to 
the concept of broken marriage, irrespective of wrong or disability. It was not, therefore, 
permissible to apply the provisions of section 23(1 )(a), based as they were on the 
concept of wrong/disability, to proceedings in which relief is claimed under section 
13(1 A) based on the concept of a broken marriage. Hari Dattatraya Shitole v Meena 
Hari, 568 - is a significant judgment in this context where the Bombay High Court 
observed that in a relationship of husband and wife, once there is judicial separation 
without any serious contest before the court and if the matter is not retrieved, it is in 
the interest of justice that marriage be put to an end as early as possible. The concept 
of "wrong" has to be understood in this light. The wrong would be to drive an innocent 
party to a situation where it cannot fight back and then a person who has created this 
situation tries to take advantage. 

In Dharmendra Kumar v Usha Kumar, 569 the Supreme Court held that where the petition 
is under section 13(1 A), the mere disinclination of a party to affect reunion as 
contemplated by a decree of restitution is not a wrong within section 23, and thus it 
does not disentitle that party to the relief. The wrong must consist of some serious 
misconduct. In this case, the wife had petitioned and obtained a decree of restitution. 
Later, she filed for divorce under section 13(1 A). In defence to the petition for divorce 
under section 13(1 A), the husband contended that it was the wife who had refused to 
stay with him, thereby rendering the decree for restitution ineffective. The Supreme 
Court did not accept the husband's defence, holding that the word "wrong" in the above 
situation meant something more than a mere disinclination to agree to an offer of 
reunion. It must be conduct serious enough to justify denial of the relief to which the 
husband or the wife is otherwise entitled to. The question whether the wrong must be 
subsequent to the decree for restitution did not arise squarely before the court. 
However, in its judgment, the court expressed agreement with a Delhi Full Bench 
ruling, 570 where it had been held that the wrong must be subsequent to the decree. 
Mere non-compliance of a restitution decree obtained by the wife was held to be not a 
wrong within the meaning of section 23 of the Act so as to disentitle the husband to a 
decree of divorce in Ajith Kumar v K Jee/'a. 571 

So also in Anantha Padmanabhan @ Balu v Sassicala, 572 where a wife obtained a 
decree of restitution but never tried to execute it nor did the husband volunteer to take 
her back, the court held that it cannot be said that the husband was taking advantage 
of his own wrong by filing a divorce on ground that there was no restitution of conjugal 
rights. The court further clarified that if the wife had tried to execute the decree and the 
husband had refused then it could be said that he was trying to take advantage but not 
so in the circumstances of this case, mentioned above. 

In Bai Mani v Jayantilal, 57 the parties had been living separate for 17 years for reasons 
valid on both sides. The wife obtained judicial separation and the husband filed for 
divorce under section 13(1 A). The wife's objection that he was living in adultery and 
could not take advantage of his wrong, was dismissed. In this long period of 17 years, 
the husband was committed to his mistress and also had three children. The court held 
that his continuing to live with the mistress is no wrong subsequent to the decree of 
separation. This was the wrong on which the earlier decree was based, and so was 
exhausted. No new fact or wrong was there so as to disentitle him to the decree. 
Likewise in Mita Gupta v Prabir Kumar, 574 - mere non-compliance with a decree of 
restitution was held to be no wrong in terms of section 23(1 )(a) so as to disentitle the 


other spouse to obtain a decree of divorce under section 13(1 A)(ii). In this case, the 
wife's attempts at restitution were thwarted by the husband by refusing her entry in the 
matrimonial home. This was done after one year of the decree. The court held that the 
husband was entitled to the decree of divorce, as he did not commit any wrong within 
the period of one year after the decree of restitution. And in the case of Santosh Arya v 
Narsingh Lai, 575 the Rajasthan High Court stated, that though in granting relief the 
conduct of the petitioner subsequent to the passing of the decree of restitution should 
be considered but clarified that the judgment debtor also being entitled to divorce, 
section 23(1 )(a) had no reference to remedying the wrong on which the restitution 
decree was based. Thus, if the restitution decree was based on the ground of 
desertion, this wrong would not come in the way of the judgment debtor seeking a 
divorce. 

It needs to be emphasised that any decree of restitution or separation in favour of the 
petitioning party will be made only when a matrimonial wrong on the part of the 
respondent is established. In the absence of proof of any wrong, the petitioner would 
not have been given the relief. The legislature in its wisdom decided to introduce the 
ground for divorce under section 13(1 A) giving equal right to the decree-holder and the 
judgment debtor to seek a divorce. Consequently, a wrong which has been the basis of 
the earlier decree of restitution or separation should not come in the way of relief under 
section 13(1 A). 
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(I) Non-resumption of Cohabitation After Decree of Separation or 
Restitution 

3.46 Long Separation without Decree no Ground 


A simple long period of separation does not ripen into a right to seek a divorce. In 
Angrez Kaur v Baldev Singh, 576 - the husband filed a petition under section 9 of the 
Hindu Marriage Act, 1955 for restitution but lost as the court found that the wife had a 
reasonable ground to live separately. After 29 years of marriage and 15 years of virtual 
separation, the husband petitioned for divorce on the ground that they were living 
separately and both the parties stated that they could not live together. The District 
Court decreed the suit but on appeal the High Court found that it was the husband who 
was at fault and it was an unfortunate situation where both parties admitted that they 
could not live together and yet the husband could not be given a divorce since he could 
not prove any ground. However, in view of the long separation and no prospects of 
immediate reconciliation the High Court granted judicial separation under section 13-A, 
i.e., alternative relief. 

576. Angrez Kaur v Baldev Singh, AIR 1980 P&H 171. 
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(I) Non-resumption of Cohabitation After Decree of Separation or 
Restitution 

3.47 Consent Decree of Restitution/Separation 


The question of whether a restitution decree based on consent of both the parties 
could be used later as the basis for divorce has come up before some courts. In 
Joginder Singh v Pushpa, 577 a consent restitution decree was passed and the wife 
agreed to go back to the husband. She however, failed to comply and filed for a divorce. 
The court held that a consent decree is not a nullity and if the same is not challenged in 
appeal and becomes final it cannot be ignored and can form the basis for divorce. 

AV Janardhan Rao v M Aruna Kumari, 578 is another judgment which is significant in this 
context. The wife filed a petition for judicial separation which was resisted by the 
husband. However, in order to end the tension he indicated in his written statement that 
he had no objection. After making all efforts for reconciliation, the decree was passed. 
When after a year, the husband sought divorce under section 13(1 A)(i) the wife resisted 
the same and contended that she was never interested in a separation and that she got 
the decree hoping that there might be a change in the husband's attitude. The family 
court rejected the husband's petition on the ground that the decree of judicial 
separation was without contest and literally a consent or collusive decree and he 
cannot be allowed to take advantage of his own wrong. On appeal, however, relying on 
Saroj Rani v Sudershan Kumar, 579 the court held that a consent decree per se in 
matrimonial matters cannot be treated as collusive. The petition for dissolution of 
marriage was filed on the ground of non-cohabitation after judicial separation which 
was passed after all efforts at reconciliation failed. The husband could not be 
disentitled to the relief and divorce was decreed. 

577. Joginder Singh v Pushpa, AIR 1969 P&H 397. 

578. AV Janardhan Rao v M Aruna Kumari, AIR 2000 AP 127 : (2000) 1 ALT 285 : (2000) II DMC 
118 . 

579. Saroj Rani v Sudershan Kumar, AIR 1984 SC 1562 : (1984) 4 SCC 90. 
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(I) Non-resumption of Cohabitation After Decree of Separation or 
Restitution 

3.48 Ex-parte Decree 


Whether the decree of restitution or separation is ex parte or contested, makes no 
difference for purposes of relief under section 13(1 A). Thus, in Laxmi v tshwar 
Modiyani , 580 - where a husband had obtained an ex parte decree of restitution which 
was never challenged by the wife, he was held to be entitled to divorce under section 
13(1 A). The fact that the restitution decree was ex parte, made no difference and did 
not affect its validity, the court observed. Likewise, in Santosh Acharya v Narsingh 
La/, 581 the court held that an ex parte decree was as good as a contested decree for 
attracting section 13(1 A). 

580. Laxmi v Ishwar Modiyani, (1998) AIHC 932 (Raj). 

581. Santosh Acharya v Narsingh Lai, (1998) AIHC 1614 (Raj). 



CHAPTER 3GR0UNDS FOR MATRIMONIAL RELIEFS 


(I) Non-resumption of Cohabitation After Decree of Separation or 
Restitution 

3.49 Ground not available where Decree Challenged or Stayed 


The right which is conferred under section 13(1 A)(i) and (ii) flows from the decree of 
separation or restitution passed by a court. However, when the said decree is under 
challenge, the grounds under section 13(1 A)(i) or (ii) cannot be invoked. Thus, in SR 
Sanjay Karkhanis v S Surendra Karkhanis, 58z the husband got a decree of separation. 
The wife filed an appeal against it. She also filed an application for stay of the said 
decree after the period of one year was over, which was granted. Meanwhile, the 
husband had already filed a petition for dissolution of marriage under section 13(1 A)(i) 
after the period of one year from the date of decree of separation. He contended that 
since there was no stay granted against the separation decree within the period of one 
year, a right was crystallised to seek the decree of divorce under section 13(1 A)(i) of 
the Hindu Marriage Act, 1955. The court, however, did not accept this argument and 
held: 583 - 


Merely because stay was not granted by this court within a period of one year or that the 
husband has already filed the petition cannot mean that any right was crystallised or got 
vested in the husband to seek the decree of divorce under 13(1 A)(i). The right which is 
conferred under section 13(1 A)(i) flows from the decree of judicial separation which was 
passed by the court below. If the said decree is reversed, then there can be no such right 
which can be exercised under section 13(1 A)(i) of the Hindu Marriage Act. 

582. SR Sanjay Karkhanis v S Surendra Karkhanis, (1994) 1 All India Hindu Law Reporter 536 

(Bom). 

583. (1994) 1 All India Hindu Law Reporter 536 (Bom), p 543. 
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(I) Non-resumption of Cohabitation After Decree of Separation or 
Restitution 

3.50 No Ground where Cohabitation Resumed 


When a decree of restitution is complied or there is resumption of cohabitation after a 
separation decree, then no ground for divorce exists. In Someswara v Leelavathi , 584 - the 
husband had obtained a restitution decree and the wife returned to him. After six days 
of stay together, she returned to her parents alleging ill-treatment by the husband. The 
husband filed a divorce petition but the same was rejected as according to the court 
the decree for restitution was complied with and the wife had joined him; that she was 
sincere to continue with him, but had to leave because of the husband's ill-treatment. 
The husband was consequently refused divorce. So also in Jasmel Singh v Gurnam 
Kaur , 585 relief was refused to the husband as the court found that the restitution 
decree made in favour of the wife was complied with the wife joining him for some 
time. In Veera Handa v Avinash Handa , 586 - after a decree of restitution the wife stayed 
with the husband on his invitation for a night (though he turned her out the next 
morning). The court held that this amounted to compliance with the decree and so 
there was no cause of action for a petition under section 13(1 A)(ii). 

Relief on this ground can be defeated only when there is resumption of marital life by 
volition of both the parties. It should not be a unilateral attempt by one of the spouses 
and against the will of the other. Though the party who obtained the decree might be 
unreasonable in not resuming cohabitation when the other party wanted it, yet, under 
the law, he or she can resist such attempts of the other. In N Varalakshmi v Hanumantha 
Rao, 587 the husband got a separation on the ground of wife's desertion. Two years 
later, he filed for divorce. It was argued for the wife that if a party against whom 
separation is made attempts reconciliation and the decree holder thwarts that attempt 
then the party in whose favour the decree stands should not be entitled to divorce. The 
court, however, did not agree with this and held that the decree of separation cannot be 
nullified by unilateral act of one party. It is quite possible that in order to nullify the 
decree, the spouse against whom it has been passed may make an attempt to resume 
cohabitation and thereafter withdraw. Resumption of cohabitation has to be by meeting 
of the minds by volition of both the parties, the court held. 

It is also significant to note that there has to be a proper resumption of cohabitation so 
as to defeat the case of the petitioner under section 13(1 A). In Narayan Shankar 
Gokhale v Sudha Narayan Gokhale , 588 the wife contended that they have been meeting 
occasionally and going to the juice bar and temple together and so the husband could 
not claim divorce under section 13(1 A). The family court held that they had resumed 
cohabitation and so the husband's petition was barred. On appeal, the Bombay High 
Court held that the parties coming together on a few occasions at a temple or juice bar 
is no evidence of cohabitation. 

584. Someswara v Leelavathi, AIR 1968 Mys 275. 

585. Jasmei Singh v Gurnam Kaur, AIR 1975 P&H 225. 

586. Veera Handa v Avinash Handa, AIR 1984 Del 445; Santosh Kumari v Kewal Krishna 
Sabharwal, AIR 1985 Del 393. 

587. N Varalakshmi v Hanumantha Rao, AIR 1978 AP 6. 



588. Narayan Shankar Gokhale v Sudha Narayan Gokhale, AIR 1996 Bom 380 : (1996) II DMC 
564. 
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(I) Non-resumption of Cohabitation After Decree of Separation or 
Restitution 

3.51 Bar of Delay 


The bar of delay as disentitling the petitioner to a relief applies equally to petitions 
under section 13(1 A)(i) and (ii). As pointed out by the court in Jaswal Singh v Gurnam 
Kaur , 589 - the court is not to be used as a place to which a party to a marriage could 
come for redress whenever it suited him or her having meanwhile held the weapon of 
redress over the head of the other party to the marriage. In this case, there was 
inordinate delay on the part of the husband. It was held that the policy of the law is not 
to encourage utilisation of a decree for restitution of conjugal rights for malafide 
purpose. The husband was, accordingly, refused relief. 

589. Jaswal Singh v Gurnam Kaur, AIR 1975 P&H 225. 
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(I) Non-resumption of Cohabitation After Decree of Separation or 
Restitution 

3.52 Conclusion 


(i) The ground under section 13(1 A) has been provided in order to end stalemate in 
marriage where parties have practically drifted away from each other. 

(ii) The ground is available to both the decree-holder and judgment-debtor in the 
earlier decree of restitution or judicial separation (except under Christian Law). 

(iii) Under the Indian Divorce Act, 1869, only an uncomplied decree of restitution 
affords a ground for divorce; the period of non-compliance is two years; and, 
only a decree holder is entitled to relief on this ground. 

(iv) Before granting relief under this provision, courts ensure that no party is taking 
advantage of his or her wrong. 

(v) At times however, the courts seem to have stretched the doctrine of "no fault" 
beyond logical interpretation. For example, in Hirachand case, 590 "the husband's 
continuing to live in adultery after the wife obtained a separation decree on this 
ground only", was held to be a wrong disentitling the husband to obtain relief. 
The court's expectation that a husband should act as a dutiful husband and the 
wife should act as a devoted wife even after a separation decree is impractical 
and a little too unrealistic. 


Table 3J Non-resumption of Cohabitation after Decree of Separation or Restitution- 

Statutory Provisions at a Glance 


Act 

Provision 

Relief 

Hindu Marriage Act, 7955 

Non-resumption of 

Divorce relief available to either 

(a) Section 13(1 A)(i) 

cohabitation for a year or more of the parties 


after decree of judicial 
separation 


(b) Section 13(1 A)(ii) 

Non-compliance of decree of 

Divorce relief available to either 


restitution of conjugal rights for of the parties 


a year or more 


Special Marriage Act, 7 954 

Non-resumption of 

Divorce relief available to either 

(a) Section 27(2)(l) 

cohabitation for a year or more of the parties 

(b) Section 27(2)(ii) 

after decree of judicial 

Divorce relief available to either 


separation 

No restitution of conjugal 
rights for a period of one year 

or more after a restitution 

decree 

of the parties 








Act 

Provision 

Relief 

Parsi Marriage and Divorce Act, 

Non-resumption of 

Divorce relief available to either 

1936 

cohabitation for a year or more 

of the parties 

(a) Section 32A(1)(i) 

after a decree of separation 

Divorce relief available to either 

(b) Section 32A(1)(ii) 

(c) Section 32A(2) 

No restitution of conjugal 
rights for a period of one year 

or more after decree of 

restitution of conjugal rights 

No divorce decree if plaintiff 
fails to comply with 

maintenance order 

of the parties 

Indian Divorce Act, 1869 

Respondent's failure to corn-ply 

Divorce relief available only to 

Section 10(1 )(viii) 

with decree of restitution for 

two years or more after 
passing of decree against 

him/her 

the petitioner in whose favour 
decree of restitution passed. 


590. Hirachand case, AIR 2001 SC 1285 : (2001) 4 SCC 125. 




CHAPTER 3GR0UNDS FOR MATRIMONIAL RELIEFS 


(K) Pre-marriage Pregnancy of Wife 

The fact that the wife is at the time of marriage pregnant by some person other than 
the petitioner husband is a ground for matrimonial relief under most of the family law 
statutes in India. 



CHAPTER 3GR0UNDS FOR MATRIMONIAL RELIEFS 


(K) Pre-marriage Pregnancy of Wife 
3.53 Statutory Provisions 


The relevant provisions under different statutes are as follows: 

3.53.1 Hindu Marriage Act, 1955 


[s 12] Voidable marriages.— 


(1) Any marriage solemnized, whether before or after the commencement of this Act, 
shall be voidable and may be annulled by a decree of nullity on any of the following 
grounds, namely: 


(d) that the respondent was at the time of the marriage pregnant by some person 
other than the petitioner. 

(2) Notwithstanding anything contained in sub-section (1), no petition for annulling a 
marriage— 


(b) on the ground specified in clause (d) of sub-section (1), shall be entertained 
unless the court is satisfied— 

(i) that the petitioner was at the time of the marriage ignorant of the facts 
alleged; 

(ii) that proceedings have been instituted in the case of a marriage 
solemnized before the commencement of this Act within one year of 
such commencement and in the case of marriages solemnized after 
such commencement within one year from the date of the marriage; and 

(iii) that marital intercourse with the consent of the petitioner has not taken 
place since the discovery by the petitioner of the existence of 591 [the 
said ground]. 

3.53.2 Special Marriage Act, 1954 


The provision laid down in section 25 is pari materia with section 12(d) of the Hindu 
Marriage Act, 1955. 

3.53.3 Parsi Marriage and Divorce Act, 1936 


The provision laid down in section 32 of the Parsi Marriage and Divorce Act, 1936 is 
almost the same as in the Hindu Marriage Act, 1955 and the Special Marriage Act, 
1954, except that under the Parsi Law, it is a ground for divorce and the period of 
limitation is two years from the date of marriage. 







3.53.4 Indian Divorce Act, 1869 


Under this Act even after its amendment in 2001, there is no provision for annulment of 
marriage on this ground, though it can be regarded as a species of fraud under section 
19 of the Act. 

3.53.5 Muslim Law 


Under the Muslim Law, there is no such provision. In fact, divorce at the instance of the 
husband can be affected by following the prescribed formalities extra-judicially, without 
assigning any reason; no ground as such is required. 

591. The words "the grounds for a decree" subs by Act 68 of 1976, section 6, (w.e.f. 27-5-1976). 
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(K) Pre-marriage Pregnancy of Wife 
3.54 Case Law on Pre-marriage Pregnancy 


A reference may be made to a few cases under this ground. 

It is the duty of the petitioner to prove beyond reasonable doubt that the respondent 
was pregnant by someone else at the time of marriage. However, in certain 
circumstances, the court can base its decision on the admission of the parties. Thus, 
where there was normal delivery 171 days after the marriage, the Supreme Court held 
that the child was not the child of the husband and he was entitled to relief. 592 

In Baldev Raj v Urmila Kumari, 59 testimony of the doctor clearly established that the 
respondent wife was pregnant long before the date of marriage. The testimony of the 
doctor who was expert in midwifery though not specialised in gynaecology was 
accepted. So also in Neelawwa v Maruti , 594 - where a child was born after 161 days from 
the date of the marriage and the husband was unaware of the wife's pregnancy at the 
time of birth, a decree of annulment in favour of the husband was granted. In fact, the 
marriage was not even consummated in this case and the DNA test also established 
that the petitioner husband was not the father of the child. 595 

However, where all the essential requirements of the provision, viz, that the petitioner 
was unaware of his wife's pregnancy at the time of marriage and that marital 
intercourse had not taken place since the discovery of this fact, are not fulfilled, 
marriage on the ground cannot be annulled. 596 - In Krishna Kumar Chaudhary v Surekha 
Devi, 59 the husband was aware at the time of birth of child itself that it was premature 
and born before completion of nine months but raised no issue immediately. He filed 
for divorce after 11 years of marriage without giving any details in pleadings or 
evidence about his knowledge that the child was born through relationship with some 
other person, nor that he had no knowledge of the pre-marriage pregnancy. The court 
held that birth of a child prior to nine months from the relationship, before marriage 
was not available as a ground for divorce anywhere in section 13. Also, there was a bar 
of one year limitation period. 

The period of limitation within which a petition for relief under the ground may be filed 
is provided in the section itself. A petition filed after the prescribed period cannot be 
entertained. 598 - 

In Pranab Biswas v Mrinmayee Dassi, 599 - section 23 of the Hindu Marriage Act, 1955 
was sought to be invoked in order to justify the delay in filing the petition but the same 
was refused. According to the court, section 23 can be applied only where no limitation 
is prescribed. In this case section 12(2)(b)(ii) of the Hindu Marriage Act, 1955 
specifically provides the time bar of one year which is absolute. 

In Pawan Kumar v Mukesh Kumari, 600 - an application for annulment by the husband was 
filed under section 12(1 )(d) of the Hindu Marriage Act, 1955 after six years of marriage. 
The same was held to be time barred under clause 12(b)(ii) of the section. However, in 
view of the facts and circumstances of the case, the petition for annulment was 
converted to one for divorce under section 13 of the Hindu Marriage Act, 1955 on 
ground of cruelty and decree passed. 



A wife's pregnancy at the time of marriage is not a ground available for annulment of 
marriage or divorce under the Indian Divorce Act, 1869 even after its amendment in 
2001. However, as pointed out above, it can be treated as a fraud under section 19 of 
the Act. In DM Raju v S Jana/d, 601 a decree of nullity of marriage on the ground of fraud 
was granted as there was proof of concealment by the wife of her pregnancy at the 
time of marriage. Likewise, in MJ Jammon v Mency John 602 - where a wife gave birth to 
a full time baby after 168 days of marriage, it was held to be a case of fraud and the 
husband was granted a decree of nullity. In J Chandrasekharan v Rosaline , 603 however, 
a husband's petition for divorce on the ground of fraudulent suppression by the wife of 
her pregnancy at the time of marriage was dismissed on the plea that this is not a 
ground recognised for divorce under the Indian Divorce Act, 1869. This does not appear 
to be a reasonable decision. 


Table 3K Pre-marriage Pregnancy—Statutory Provisions at a Glance 


Act 

Provision 

Relief 

Hindu Marriage Act, 7955 

Respondent wife pregnant by 

Voidable 

Section 12(1 )(d) 

some other person, at time of 


Section 12(2)(b) 

marriage 

Petition ignorant at time of 
marriage, case to be filed 
within one year; no 
cohabitation after discovery of 

fact 


Special Marriage Act, 7 954 

Same as Hindu Marriage Act, 

Same as Hindu Marriage Act, 

Section 25 

1955 

1955 

Parsi Marriage and Divorce Act, 

Respondent wife pregnant at 

Divorce 

7936 

time of marriage Plaintiff 


Section 32(c) 

ignorant at time of marriage; 


Section 32(c) proviso 

case to be filed within two 

years of marriage; no 
cohabitation after discovery of 

fact 


Indian Divorce Act, 7869 

No such ground, but may be 
regarded as a fraud under 
section 19 of the Act, and 

petition for annulment can be 

filed. 


Muslim Law 

No such provision 



592. Mahendra v Sushila, AIR 1965 SC 364 : (1964) 7 SCR 267; Nishit Kumar v Anjali Biswas, AIR 
1968 Cal 105. 

593. Baidev Raj v Urmiia Kumari, AIR 1979 SC 879 : (1979) 3 SCC 782. 

594. Neeiawwa v Maruti, AIR 2014 Kart. 146. 

595. See also Sushil Kumar v Minto Kumari, AIR 2012 Raj 1. 

596. CS Rangabhattar v C Choodamani, AIR 1992 AP 103 : (1991) 3 ALT 278; Nand Kishore v 
Munnibai, AIR 1979 MP 45. 

597. Krishna Kumar Chaudhary v Surekha Devi, 2018 (190) AIC 514 Pat. 

598. Manikaran v Drupadibeni, AIR 1974 Guj 111 :1973 GLR 620; Rangaswamy v Nagamma, AIR 
1973 Mys 178; Savlaram v Yashodabai, AIR 1962 Bom 190. 

599. Pranab Biswas v Mrinmayee Dassi, AIR 1976 Cal 156. 

600. Pawan Kumar v Mukesh Kumari, AIR 2001 Raj 1 : (2001) I DMC 282. 




601. DM Raju v S Janaki, AIR 1974 Mys 61. 

602. MJ Jammon v Mency John, AIR 2000 Ker 239 : (2000) II DMC 418. 

603. J Chandrasekharan v Rosaline, AIR 1970 Mad 211. The trial court had granted the decree of 
divorce, but in confirmation proceedings under section 17, the high court refused to confirm the 
same. 


CHAPTER 3GR0UNDS FOR MATRIMONIAL RELIEFS 


(L) Additional Grounds Available to Wife 

Apart from the grounds available to both the spouses, a wife has been given some 
additional grounds for divorce or judicial separation under some personal laws. 
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(L) Additional Grounds Available to Wife 
3.55 Statutory Provisions 


3.55.1 Hindu Law 


Under the Hindu Marriage Act, 1955, there are four additional grounds available to a 
wife, 604 - viz: 

(i) In the case of a marriage solemnised before the commencement of the Act, a 
wife is entitled to file a petition for divorce on the ground that the respondent 
husband had married again before the commencement of the Act or that any 
other wife of the respondent husband, to whom he was married before such 
commencement, was alive at the time of solemnisation of the marriage with the 
petitioner. In other words, if the petitioner had married again before the 
commencement of the Act or that any other wife of the respondent husband, to 
whom he was married before such commencement, was alive at the time of the 
solemnisation of the marriage with the petitioner. Thus, if the husband had 
married two wives prior to the commencement of the Hindu Marriage Act, 1955 
who are alive after the commencement of the Hindu Marriage Act, 1955, the wife 
of the second marriage can seek divorce on the ground that the first wife was 
alive at the time of her marriage and likewise, the wife of the first marriage also 
is entitled to seek a divorce on the ground that the husband had married again. 

A petition for divorce on this ground can be filed provided that the other wife is 
alive at the time of the presentation for the petition. 605 Divorce of the other 
spouse subsequent to filing of petition by the petitioner wife is immaterial. Thus, 
where a wife presents a petition under this clause, the fact that the husband had 
divorced the second wife subsequent to the filing of the petition is no ground for 
dismissing her petition. The crucial date is the date of the presentation of the 
petition. 606 - 

Any compromise entered into by the wife would not take away her right under 
this section and the compromise would not operate as an estoppel. In Nirmoo v 
Nikka Ram, b0/ the wife filed an application for the maintenance after her 
husband took a second wife. A compromise was arrived at and the wife agreed 
to live with her husband along with the second wife. In subsequent proceedings 
by the wife under section 13(2)(i), it was held that the compromise between the 
first wife and the husband before the commencement of the Act could not take 
away her right under this clause. 

The plea of condonation was not accepted in a case where the first wife 
continued to live with her husband for 10 years after his second marriage and 
thereafter sought divorce, which was granted. 608 - 

In Lakshmi Ammal v Alagirswami , 609 however, where the wife lived happily for 
several years even after the relief became available and also had two children 
after the Act came into force, the court held that "a wife cannot keep this 
Brahnasthram in reserve, live happily for a number of years with her husband, 
beget children and then after a lapse of a quarter of a century, use this 
Brahnasthram at the slightest provocation against her husband." 




(ii) A wife can seek divorce also on the ground that since the solemnisation of the 
marriage, the husband has been guilty of rape or sodomy or bestiality. 

Any of these offences must have been committed since the solemnisation of 
the marriage and not prior to that. Also, mere attempt to commit or a request to 
commit such an act is not covered by this clause. 610 

(iii) Non-resumption of cohabitation for a period of one year or more after the 
passing of a decree for maintenance under section 18 of the Hindu Adoptions 
and Maintenance Act, 1956, or section 125 of the Code of Criminal Procedure 
1973, or section 488 of the old Code corresponding with present section 125, is 
another ground on which a wife can file a petition for divorce. This ground was 
added in 1976. 

A maintenance "order" for invoking relief on this ground would include an 
interim order as well. ! 

(iv) The fourth ground available to a wife is the repudiation of marriage after 
attaining the age of 15, but before attaining the age of 18. 612 - This additional 
ground was also incorporated in 1976. Though a marriage in contravention of 
the prescribed minimum age for marriage is not invalid, 613 - yet, a wife has been 
given an option to seek a divorce if: (a) the marriage was solemnised before she 
was 15 years old; and (b) she has exercised her right after attaining the age of 
15 years, but before completing 18 years. 

A girl married at the age of 15 or above cannot invoke this provision to repudiate the 
marriage. 614 

This right has been conferred with retrospective effect. Thus, a wife may invoke the 
clause whether the marriage has been solemnised before or after 27 May 1976, i.e., the 
day when this provision was incorporated in the Act. b 

A wife, who sends a lawyer's notice to the husband demanding restitution of conjugal 
rights before attaining the age of 18 years, is not barred from filing a divorce on this 
ground. 616 - 

Nothing in this clause prevents a minor girl from filing a petition for repudiation of the 
marriage through her brother even while her father is alive. Also, where an earlier 
petition for repudiation is premature, subsequent petition on this ground is not barred 
by the principle of res judicata. 617 

Reference may be made of an interesting case on the issue. 618 - The parties in this case 
were married at the age of 7 (boy) and 4 (girl). The husband challenged the 
constitutional validity of section 13(2)(iv) as being gender discriminatory. It was 
contended, inter alia, that the ground of repudiation of the marriage when the same is 
solemnised before the bride attains the age of 15, is available only to a wife but not to a 
husband who also could be a victim of child marriage. The court however was not in 
agreement with this argument and held that this provision is not gender discriminatory 
in view of Article 15(3) of the Constitution which permits the state to make special 
provisions for women and children. In this context, Ram Gopai Chaudhary v Santosh @ 
Shanti , 619 is a very significant judgment where husband's petition for repudiating the 
marriage performed while he was a minor was granted even before the Prohibition of 
Child Marriage Act, 2006 came into force. The 2006 Act however, explicity gives the 
right to avoid child marriage to both the spouses. This right has to be exercised within 
two years of attaining the legal age for marriage. 


It is submitted that if the goal of prohibition of child marriage is to be attained then 
retention of clause 13(2)(iv) in the HMA indirectly amounts to acquiescence of child 
marriage. Besides, an anomalous situation has been created after the enactment of the 
Prohibition of Child Marriage Act, 2006 (PCMA). The legal age of marriage for a girl 
under the Act is 18 and she has an option to opt out of it within two years of attaining 
that age which is 20 years (section 3(3) of the Act). Thus, while under this Act she can 
have the marriage annulled till she reaches 20 years under section 13(2)(iv) of the 
HMA, she has to repudiate the marriage even before she attains the legal age for 
marriage, i.e. 18. This is clearly anomalous. The least that needs to be done to begin 
with is to bring the provision in the HMA in consonance with the PCMA. 

3.55.2 Special Marriage Act, 1954 


The Special Marriage Act, 1954 620 lays down two additional grounds available to a 
wife. These are: (i) that her husband has, since the solemnisation of the marriage, had 
been guilty of rape, sodomy or bestiality; and (ii) non-cohabitation for a year or above 
after a maintenance order in her favour passed under section 18 of the Hindu 
Adoptions and Maintenance Act, 1956, or section 125 of the Code of Criminal 
Procedure, 1973, or under the earlier corresponding section 488 of the old Code. 

3.55.3 Parsi Law 


Under the Parsi Marriage and Divorce Act, 1936, a wife has no additional grounds. The 
ground of adultery, rape, fornication, bigamy or unnatural offence is available equally to 
both the husband and the wife. 621 The period of limitation for filing a suit on this 
ground is two years after the plaintiff comes to know the fact. 

3.55.4 Christian Law 


Under the Indian Divorce Act, 1869, as amended in 2001, a wife may, apart from other 
grounds available to both the spouses, also present a petition for dissolution of her 
marriage on the ground that the husband has, since the solemnisation of the marriage, 
been guilty of rape, sodomy or bestiality. 622 
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CHAPTER 3GR0UNDS FOR MATRIMONIAL RELIEFS 


(M) Divorce By Mutual Consent 
3.56 Introduction 


Fault or ground-based matrimonial litigation is time-consuming and expensive. It also 
involves a lot of mud-slinging thereby further embittering the relationships and 
thwarting prospects of amicable resolution of ancillary issues like maintenance, child- 
custody/visitation and, so on. 

Prior to 1976, the only Indian statute which had a provision of divorce by mutual 
consent was the Special Marriage Act, 1954. Persons married or registered under the 
Act could get their marriage dissolved by mutual consent. 



CHAPTER 3GR0UNDS FOR MATRIMONIAL RELIEFS 


(M) Divorce By Mutual Consent 

3.57 Legal Position under Special Marriage Act, 1954 and Hindu Marriage 
Act, 1955 


The legal position as regards divorce by mutual consent under the Special Marriage 
Act, 1954 and the Hindu Marriage Act, 1955 is discussed below. 

3.57.1 Special Marriage Act, 1954 


Section 28 of the Act reads as under: 

[s 28] Divorce by mutual consent.— 


(1) Subject to the provisions of this Act and to the rules made thereunder, a petition for 
divorce may be presented to the District Court by both the parties together on the 
ground that they have been living separately for a period of one year or more, that they 
have not been able to live together, and that they have mutually agreed that the 
marriage should be dissolved. 

(2) On the motion of both the parties made not earlier than six months 623 after the 
date of the presentation of the petition referred to in sub-section (1) and not later than 
eighteen months after the said date, if the petition is not withdrawn in the meantime, 
the District Court shall, on being satisfied, after hearing the parties and after making 
such enquiry as it thinks fit, that a marriage has been solemnized under the Act, and 
that the averments in the petition are true, pass a decree declaring the marriage to be 
dissolved with effect from the date of the decree. 

Section 34(1 )(c) further provides that when divorce is sought on the ground of mutual 
consent, the court has to satisfy itself that such consent has not been obtained by 
force, fraud or undue influence. 

In order to get relief under the provisions of this Act, it is mandatory that the marriage 
should either have been performed under the provisions of this Act, or registered 
thereunder. Thus, in Reynold Rajamani v UOI , 624 - where the parties were married under 
the Indian Christian Marriage Act, 1872, and their petition for divorce by mutual consent 
under section 28 of the Special Marriage Act, 1954 was dismissed, the court held that 
the ground could not be availed of by the parties, as they were governed by the Indian 
Divorce Act, 1869 which did not provide for divorce by mutual consent. 

3.57.2 Hindu Marriage Act, 1955 


The ground of divorce by mutual consent was inserted in the Hindu Marriage Act, 1955 
by an Amendment in 1976, by adding section 13B. The section states: 

[s 13B] Divorce by mutual consent.— 


(1) Subject to the provisions of this Act, a petition for dissolution of marriage by a 
decree of divorce may be presented to the District Court by both the parties to a 
marriage together, whether such marriage was solemnized before or after the 
commencement of the Marriage Laws (Amendment) Act (68 of 1976) on the ground 







that they have been living separately for a period of one year or more, that they have not 
been able to live together and that they have mutually agreed that the marriage should 
be dissolved. 

(2) On the motion of both the parties made not earlier than six months, after the date of 
the presentation of the petition referred to in sub-section (1) and not later than eighteen 
months after the said date, if the petition is not withdrawn in the meantime, the court 
shall, on being satisfied, after hearing the parties and after making such inquiry as it 
thinks fit, that a marriage has been solemnized and that the averments in the petition 
are true, pass a decree of divorce declaring the marriage to be dissolved with effect 
from the date of the decree. 

The requirements which have to be complied with under this provision thus are: 

(i) the parties have been living separately for a period of at least one year; 

(ii) they have not been able to live together; and 

(iii) they have mutually agreed to have the marriage dissolved. 

At the outset it may be pointed out that a petition under this section can be filed only by 
the spouses. When both parties are well educated and mature, the father of either party 
has no locus standi or right to be impleaded as a party in such matrimonial petitions 
unless the spouses or any of them is a minor or of unsound mind. 625 - 

Compliance of these requirements is compulsory under the provisions of the Act. In 
Munesh v Anasumyamma, 626 - a husband's petition for divorce on grounds of desertion 
was dismissed as he could not prove the ground. However, pending appeal, a petition 
for divorce in terms of compromise recorded under 0 23, rule 3 of the Code of Civil 
Procedure, 1908, was filed. This compromise petition simply stated that since the 
litigation has been continuing for more than 15 years and the marriage itself is dead, 
both the parties have arrived at a compromise for separation. The court held that such 
agreement is not lawful, and no decree for divorce can be granted. It remarked: 627 
"Such compromise runs against the scheme of provisions of sections 13 and 13B of 
the Hindu Marriage Act, 1955 and renders nugatory provisions of the Act." In C Arul 
Manikandan v T Archana , 62 the court emphasised that petition for divorce is not like 
any commercial suit. Section 23 of the HMA mandates that before granting decree of 
divorce, whether defended or not, the court has to satisfy itself in respect of the 
requirements of section 13B. In this case divorce was sought on the basis of 
panchayat muchalika. The wife was not interested to continue with the marriage so a 
panchayat was held in which she entered into muchalika for getting a divorce by mutual 
consent. However, she did not come forward to file the petition. Husband thereupon 
filed a petition on the basis of the muchalika. Dismissing the same, the court held that 
if this were to be accepted, it would lead to the development of extra constitutional 
bodies attempting to usurp the powers of the courts in matrimonial matters which will 
be against public policy and the spirit of the family laws in India where several 
safeguards have been made to protect the institution of marriage. There could however 
be situations where courts would loosen the shackles of technicalities to meet the 
ends of justice as is seen in the case that follows. As a matter of rule, there can be no 
divorce by mutual consent in a petition filed for divorce under section 13 of the Act. 
Section 13 is based on certain grounds and mutual consent is not one of them. In other 
words a petition for divorce by mutual consent has to be filed under section 13-B only. 
In Rekha Devi v Abhishek Mishra , 629 the wifes petition for divorce under section 13 on 
the basis that the husband had no objection to the divorce and had given his consent to 
it, was dismissed by the trial court; she then filed the present appeal. The High Court 
found no infirmity in the trial court order and agreed that for a divorce by mutual 
consent, the suit should have indeed been instituted under section 13-B and not under 


section 13 which does not make any such provision. However, in view of the 
circumstances of their case, the court granted the divorce. The parties were highly 
educated, they were not living together for over five years, nor were there any prospects 
of their living happily together ever, the parties ardently prayed for divorce and above 
all, all the requisites of section 13-B and section 14 of the HMA were satisfied. Instead 
of remanding the case to the trial court, the High Court itself granted the relief. It 
observed: 

The institution of marriage ... was envisaged for a happy companionship ... The home of a 
happily married couple is considered to be a Heaven...Unfortunately in the present case 
dissolution of marriage appears to be the only way to provide peace of mind and future to 
the young warring parties. Justice in the present case lies in protecting their lives separately 
rather than forcing them to live together under stress and frustration. 

The following overarching observations are pertinent: [at p 124] 

...law and judicial process has to change with change of times. Unless we keep pace with 
the requirements of time, the system will be rendered obsolete. 

Under clause (2) of section 13B, if the petition is not withdrawn, then, on the motion of 
both parties, made no earlier than six months after the date of the petition and not later 
than eighteen months after this date, the court shall proceed with it. Before passing a 
divorce decree the court has to satisfy itself after hearing both the parties (emphasis 
added) and making requisite inquiries that averments made in the petition are true. It is 
only after such satisfaction that a decree of divorce by mutual consent may be passed. 

Upon death of a party to such petition during the course of proceedings, the petition 
becomes infructuous. 630 

Hearing of the parties as contemplated under section 13B(2) cannot be taken as 
mandatory; it is not necessary on the part of the court to personally hear the parties 
even if circumstances do not indicate such necessity. Thus, in Milloo Mishra @ 
Mohapatra v AK Mohapafra, 631 where the husband was in the US and the parties filed 
affidavits and all statutory formalities had been adhered to, the court, in appeal, held 
that the trial court could act upon their affidavits and proceed with the case. 

Apart from this, section 23(1 )(bb) further provides that in such petition, the court must 
satisfy itself that consent has not been obtained by force, fraud or undue influence. In 
situations where the awareness level may not be high, divorce by consent could be a 
dangerous proposition. Hence, to rule out any doubts or malpractice, the court is 
required to record findings as to its satisfaction that the averments in the petition are 
true. Mere fact that in a petition for mutual divorce the parties appeared before the 
court twice is no absolute proof of absence of any force, fraud or undue influence. 632 

However when an application for conversion of a petition under section 13(1 )(ia) 
(adultery) to one under section 13B (mutual consent) is signed not only by the wife but 
also by her counsel, it cannot be said that the petition was filed without her free 
consent. Absence of compromise on record cannot be said to be fatal, as compromise 
could be oral also. 

The provision under section 13B has been very logically and carefully worded. The idea 
behind enabling parties to obtain a divorce by consent is that where the marriage is not 
workable and both the parties are convinced of this fact the law should come to their 
aid and allow the marriage to be legally dissolved. However, impulsive and hasty 
decisions are sought to be checked by providing in-built safeguards, as mentioned 
above /.e., separate living for at least a year and a time gap between the first motion 
and the second motion. The second motion cannot be filed earlier than six months 
after the initial petition. It is a cooling-off period, where parties get time to rethink. They 
are at liberty to withdraw the petition between these six months and eighteen months. 
While the rationale between the minimum period of six months is to provide time to the 


parties for circumspection, the outer time limit of eighteen months has been provided 
so that the matter does not linger on indefinitely. 633 - In Manish Dhyani v Mitali 
Dhyani , 634 the issue raised was whether a petition for divorce by mutual consent 
becomes infructuous on the expiry of period of 18 months. The parties in this case had 
filed a joint petition for divorce by mutual consent but they failed to approach the court 
within the statutory period of 18 months and instead approached after a delay of 102 
days beyond 18 months. The family court dismissed their petition on the ground that 
the parties appeared after the statutory period had elapsed since its filing. Hence, the 
appeal against this dismissal. Allowing the appeal, the court held that the period of 18 
months referred to in section 13-B(2) is in the context of the withdrawal of the petition 
and if the same is not withdrawn, the court is obliged to decide it on the basis of the 
averments made in the petition. The aforesaid period of 18 months is not a period 
provided for deciding the petition...[it] does not lay down that after the above period the 
petition would be rendered useless or infructuous. 

The delay was condoned, terms were settled and the family court order was set aside 
and divorce decree passed. With due respect to the court the wording of clause (2) of 
section 13B clearly states that the second motion can be made "not earlier than six 
months.... and not later than 18 months after the said date [viz date of presentation of 
petition under clause (1) of section 13B]. The court can pass a decree of divorce by 
consent if the petition is not withdrawn within a span of that period, viz, date of filing to 
six months, or at the latest, within 18 months of filing the petition. The judgment is 
another move towards endorsing, conceding and recognising irretrievable breakdown 
of marriage as sufficient ground to grant dissolution dehors statutory provisions. The 
purpose of inserting two time frames in clause (2) viz "not earlier than 6 months" and 
"not later than 78 months" cannot be the same, viz, giving a cooling off time to parties, 
but to give time to parties to think over (6 months) and secondly to put a finality to the 
issue by providing an outer time limit (18 months) within which parties may pursue 
their joint petition. Liberal inroads into specific/clear legal provisions have the potential 
of defeating the very rationale behind the provisions. The provision, as it is, provides 
enough safeguards against hasty divorce while at the same time recognising the need 
to liberalise divorce by providing relief where the marriage is unworkable and both 
parties seek deliverance. 

Some aspects of this provision which have been a subject of judicial interpretation 
during the last few years may be analysed. 

3.57.2.1 Extraneous considerations: Immaterial 


In petitions under this section, court is only concerned with voluntariness and free 
consent and not with other extraneous considerations. KS Subramaniam v Vasantha 
Devi 635 - is an interesting case in this context. The parties were married for over forty 
years with a son aged 39 and a daughter aged 31, both married and settled abroad. 
They (the parties) were both pensioners with no liability towards each other and 
allegedly had serious irreconciliable differences. They sought a divorce by mutual 
consent. The trial court dismissed the petition as it was noticed that both of them were 
chatting with each other prior to their evidence. On this basis the court suspected their 
bona fides. The parties thereupon filed a revision under Article 227 of the Constitution 
which was allowed. According to the High Court, whatever may be the reasons, 
psychological or otherwise, it stands established that the parties have not been able to 
live together and all requirements of sub-section (1) of section 13(B) were satisfied. "All 
other temporary actions or activities in the court hall are immaterial and alien for 
consideration", the court remarked. 636 - 


3.57.2.2 Marriage Registration Certificate not mandatory 




Marriage Registration Certificate cannot be insisted upon as a pre-condition for 
entertaining a petition for divorce by mutual consent. VG Rajilal v State of Kerala, 637 - 
was a case from Kerala where, after the enactment of the Kerala Registration of 
Marriages (Common) Rules, 2008, all marriages solemnised in the state are required to 
be registered. The Rules are prospective and there is no stipulation either in the Rules 
nor in the Hindu Marriage Act, 1955 that petitioners have to produce a marriage 
certificate as a pre-condition for a petition under section 13B. It was held that the court 
has no jurisdiction to insist on a marriage certificate. 

3.57.2.3 Conversion of divorce/annulment/restitution petitions to mutual divorce 
petitions 


In order to cut short the agony where the marriage has utterly failed and the parties 
have been litigating under various matrimonial provisions, the courts have allowed 
conversion of these petitions to one under mutual consent. This not only cuts short the 
period of harassment and agony of the parties but also makes settlement of other 
ancillary issues easier. In Santosh Lalmani v Aradhna Devi , 638 - a husband's petition for 
divorce on the ground of cruelty was dismissed. During appeal proceedings, parties 
obtained divorce by mutual consent. Terms and conditions were settled with no 
subsisting claims against each other; further, the parties had been living separately for 
long. 

A decree of annulment which is in appeal may, on joint request by both parties, be 
converted to a decree of divorce by mutual consent. 639 However, where circumstances 
of a case are likely to make the court sceptical about the consent of any one of the 
parties being free and voluntary, it would not readily concede to the demand of 
converting a divorce petition under section 13(i)(a) to one under 13-B with also a 
waiver of the six month waiting period. In Vennangot Anuradha Samir v Mohandas 
Samir, 64 °- a wife sought transfer of divorce petition filed by the husband at Bombay, to 
Hyderabad where she lived. The matter was referred to the Supreme Court Mediation 
Centre where the husband agreed to pay her Rs 12,50,000/- as full and final settlement 
and prayed that the divorce petition be treated as one under section 13-B. 
Consequently such petition was filed with a prayer that the original petition pending in 
the trial court be treated as one under section 13-B and the present application as 
second motion and hence, immediate grant of divorce by mutual consent. The fact is 
that the wife was suffering from cancer and in urgent need of money for her treatment. 
This raised a suspicion in the mind of the court that she might have agreed to the 
settlement because of her circumstances; and whether, in such situation her consent 
could be said to be free as required by law. A very logical order was given. The husband 
in any case is duty bound to provide medical treatment to the wife and by the 
settlement agreement he is only promising to do that duty, according to the court. It 
consequently allowed the wife's transfer application and the husband was asked to pay 
Rs 5 lacs out of the agreed Rs 12,50,000/- immediately for her treatment and after she 
is cured or within six months, whichever is earlier, the parties can file a fresh 
application under section 13-B before the family court at Hyderabad which shall be 
considered on merits. 

A significant issue that came before the court in Hina Singh v Satya Kumar, 64 ' was 
whether a petition for decree for restitution could be converted by the court on its own 
into one for divorce by mutual consent. A husband filed for restitution of conjugal 
rights; the wife sought time to file her written statement but did not appear. The trial 
court however, passed a decree of divorce by mutual consent on the same day even 
without there being any plea for that. On wife's appeal, the order allowing conversion of 
restitution petition to a divorce by mutual consent without even requirements of 
section 13B being satisfied, and also without exploring efforts of reconciliation, was 
set aside. The court observed: 



It is nothing but a whimsical and arbitrary order... It appears that either the presiding officer 
has no elementary knowledge of law or he has failed to appreciate the requirement of law to 
be complied with before passing a judgment or order for dissolution of marriage by mutual 
consent as contemplated under section 13B of the Hindu Marriage Act. 

In Dattatray Salvi v Charu Dattatray , 64Z a wife filed a divorce petition against her 
husband on the ground of cruelty. She had two daughters and also claimed 
maintenance. The family court, after hearing the case, granted divorce but not on 
ground of cruelty but on ground of mutual consent. The court inferred husband's 
consent on the basis of his answers to questions put to him during the course of his 
cross examination and thus passed a consent divorce decree. On appeal against this, 
the decree was set aside. It was held that unless all the ingredients under section 13-B 
are satisfied and then parties file a petition jointly, there can be no decree of divorce by 
mutual consent. The Court cannot, on its own convert a simple divorce petition filed on 
a ground of matrimonial fault to one by mutual consent of both parties and pass a 
divorce decree. 

3.57.2.4 Waiver of one year separation period 


There is a statutory bar for filing a petition for divorce within one year of marriage 
(exceptions apart) under section 14 of the HMA, and also a separation period of 
minimum one year for filing a petition for divorce by mutual consent under section 13- 
B. As to whether the statutory period of one year separation before filing of a petition 
by mutual consent could be waived, the Karnataka High Court held in the 
affirmative. The husband was employed in England and the wife in India; there were no 
chances of their reunion. The court held that there was no reason as to why they 
should not be relieved from the matrimonial bondage. Both are highly educated and the 
only hope is a divorce by mutual consent to enable them to rearrange their life 
matrimonially and career-wise. The relevant considerations before granting the 
exemption are: 

(i) maturity and comprehension of spouses, 

(ii) absence of coercion/intimidation/undue influence, 

(iii) duration of the marriage, 

(iv) absence of possibility of reconciliation, 

(v) lack of frivolity, 

(vi) lack of misrepresentation or concealment, 

(vii) age of spouses and deleterious effect of continuation of a sterile marriage on 
the prospects of remarriage. 

The case was remanded to trial court for further necessary action. It is submitted that 
remand defeats the purpose of expeditiousness since once the case is remanded, the 
period of separation would in all probability exceed the one year statutory requirement 
sought to be waived. 

In Ms. Priya v Sanjay Gaba, M ‘ the parties were only two months short of the statutory 
period of one year, the parents of the girl had arranged a match for her and the boy was 
going abroad. Their request for waiver of the two months period on the plea that if this 
period is not waived it would cause great hardship, was granted. The trial court had 
rejected the plea but the same was granted on appeal by the High Court which 
observed that there is no point in making the parties wait for another two months when 
all issues between them had been settled. 



However, in Urvashi Sibal v Govt of NCT, 645 the Delhi High Court took a different view. 
Parties in this case had hardly stayed together for a month and since one year had not 
elapsed since the date of their separation they filed on application under section 14 of 
the Act for waiver of the statutory period of one year for divorce by mutual consent. 
Their plea was dismissed. According to the court, separation for a period of one year is 
a requirement under section 13B(1) of the Act, whereas under section 14, the court has 
the power to condone the statutory period of one year. Therefore, under no 
circumstances can section 14 be invoked in proceedings initiated under section 13B of 
the Act. The court held: 

... the statutory period of one year required to be maintained by the parties for filing a 
petition under section 13B of the Act is independent of the provisions contained in section 
14 of the Act. Section 13B when read is a complete code in itself and therefore, for filing a 
petition under section 13B of the Act, the parties cannot be allowed to invoke section 14 
seeking waiver of the statutory period of one year from separation for filing a petition under 
section 13B. 

The court further, also observed that the power of waiver of any statutory period vests 
only in the Supreme Court in exercise of its special jurisdiction under Article 142 of the 
Constitution. 646 - 

The constitutional vires of Section 13B, Hindu Marriage Act, 1955, was challenged in 
Miten v UOI. 647 It was argued that the period of one year separation is unconstitutional, 
arbitrary and tantamounts to artificial classification which is impermissible and such 
condition is contrary to the object of section 13B; further, it was contended that there 
was no nexus between the object sought to be achieved and the pre-condition of one 
year separate living as contemplated by section 13B, and that it was unreasonable and 
caused a lot of hardship and inconvenience which has the effect of interfering with the 
fundamental freedom guaranteed under the Constitution. The parties in this case had 
been married for hardly six months. The family court rejected the petition for mutual 
consent divorce. The petitioners thereupon, filed a writ petition on the ground that the 
reasons recorded by the family court for rejecting their petition were unconstitutional. 
By a very detailed judgment, the court dismissed the petition. The following 
observations are significant: 

The school of thought advocating instant dissolution of marriage on the pretext of social 
freedom has obviously not found favour with the legislature. There is no justification for the 
court to grant such a meaning to the provisions of the section, (p 109). 

Plea for waiver of one year separation period was rejected in Sunny v Sujata 64 8 - and 
Jyoti v Darshan Nirmal Jain. 649 

In Gijoosh Gopi v Shruthi , 65(J however, the court held that section 13-B is subject to 
section 14 of the HMA and so the proviso of section 14 (exemption from the one year 
bar) can be invoked for filing a petition under section 13-B. It is the duty of the court to 
look into whether there are circumstances of exceptional hardship in a given case 
which warrant such exemption. In this case, the parties had not stayed together for 
even a day nor was there any chance of the marriage ever working. 

3.57.2.5 Waiting Period between the two motions: Whether Mandatory 


Depending on the facts and circumstances of the case, courts are not very rigid on 
mandatory waiting period of six months during the two motions. In this context, the 
Supreme Court laid down the following principles in Amardeep Singh v Harveen 
Kaur , 651 - 

Where the court dealing with a matter is satisfied that a case is made out to waive the 
statutory period under section 13B(2); it can do so after considering the following: 



(i) The statutory period of six months stated in section 13B(2) in addition to 
statutory period of one year under section 13B(1) of separation of parties is 
already over before the first motion itself; 

(ii) all efforts for mediation/conciliation in terms of 0 XXXII-A, rule 3 CPC/S. 23(2) 
HMA, section 9 Family Court Act to reunite have failed and there is no likelihood 
of success in that direction; 

(iii) parties have genuinely settled their differences including alimony, custody or 
any other pending issues; 

(iv) the waiting period will only prolong their agony. 

In Nitin Sudhakar Zaparde v Nil , 652 where parties were staying separately for two years 
out of their marriage of four years, sought divorce by mutual consent and jointly made 
application for waiver of the six months waiting period, the same was granted in 
appeal. The family court had dismissed the application for waiver of the waiting period 
and one of the reasons for such rejection was that the husband wanted to remarry. On 
appeal against this, the High Court held that the provision cannot be read in rigidity so 
as to make it ineffective. It also clarified that, "the reason that petitioner husband 
desires to remarry is not germane to the issue of waiver to operate for refusal to grant 
such waiver." 

The waiting period was thus, waived. 

Gandhi Venkata Chitti Abbai , 653 - criminal proceedings under section 498A of Indian 
Penal Code, 1860 and maintenance proceedings under section 125 Code of Criminal 
Procedure, 1973, were already pending. On the intervention of village elders and 
friends, the parties agreed to obtain a divorce by consent. Under the terms of the 
compromise, the maintenance settled was payable to the wife only after the divorce. 
She, therefore, filed an application before the senior sub-judge for preponement of the 
divorce. The same was rejected. Hence, the appeal. The High Court held that there was 
no possibility of revival of marriage in this case. It observed: 654 - "Having liberated the 
process of divorce by mutual consent...it will not serve any purpose in directing the 
parties to continue the agony for six more months." 

And further: 655 - 

If section 13B(2) is read as mandatory, the very purpose of liberalizing the policy of decree 
of divorce by mutual consent will be frustrated more so when the parties started living 
separately for a considerable time. Thus section 13B(2) though is mandatory in form is 
directory in substance. Hence the argument that the period of six months for the second 
motion cannot at all be waived is not sustainable in law. 

In this context the following observations of the court in Om Prakash v Nalini , 656 - may 
also be referred: 

The great Telugu poet Vemana said that the broken iron can be joined together but not 
broken hearts. Parties have been living apart and their wedlock has now virtually become a 
deadlock. Chances of reunion had completely faded away. In these circumstances we think 
it just and proper to grant decree of divorce straight away. 

Likewise, in Haresh Kumar Premshankar v Harshaben Chhotulal , 657 the parties had been 
residing separately for over 17 years and in the course of divorce proceedings filed by 
the husband, the parties agreed to a divorce by mutual consent. The court, after 
making necessary financial arrangements for the wife, waived the waiting period and 
granted immediate divorce. 

In Bijal Chandreshbai Bhat v Chandreshbhai Sahadevbhai , 658 while dispensing with the 
requirement of six months waiting period in a petition under section 13B, where 


criminal cases were already pending, the court emphasised the need to shorten 
litigation. The judge referred to two cases before him to indicate how protracted 
litigation could be; in one of them, the matrimonial disputes culminated in 36 cases, 
and in the other, 12 cases. 

In Dinesh Kumar Shukla v Neeta, 65(j it was held by the Division Bench of the Madhya 
Pradesh High Court that the provisions of sub-section (2) of section 13B, Hindu 
Marriage Act, 1955, are directory in nature and the waiting period can be brought down 
from six months when a divorce on mutual consent is sought in a divorce petition 
already pending and all efforts at reconciliation have failed, provided the mandatory 
requirements of section 13B(1) are fulfilled. (In this case, during the pendency of the 
revision the period of six months was over and the trial court passed the decree; 
however, in order to resolve the conflict "to iron out the creases", the Chief Justice 
constituted a Division Bench which gave its opinion mentioned above.) 

The same view was held in Abhay Chauhan v Rachna Singh , 660 where the parties were 
mature in age and understanding. According to the court, when intention of the 
Legislature is to unlock the wedlock and help the two discordant spouses to get quick 
separation and to lead remaining life without agony, the section should be read to be 
directory otherwise the whole purpose is defeated. 

It is significant to note that by the time the waiver order came, two years had already 
elapsed. Procedural vicissitudes and delays often render court's liberal approach 
nugatory. 

In Manoj Kedia v Anupama Kedia , 66 the parties had been living apart and fighting for 
nine years. The husband had filed a petition for judicial separation and in the alternative 
for divorce. This was dismissed by the family court. During pendency of husband's 
appeal against the dismissal, both parties jointly filed for divorce by mutual consent. 
Prolongation of legal status of marriage would only accentuate their agony and misery 
so the court held that the decree of divorce by mutual consent can be passed without 
further waiting for the statutory period of six months. 

The following observations of the Supreme Court in Devinder Singh Narula v Meenakshi 
Nangia 66Z are pertinent in this context: 

There appears to be no marital ties between the parties at all...the marriage is subsisting by 
a tenuous thread of the statutory cooling off period ...when it has not been possible for the 
parties to live together and discharge their marital obligations towards each other for more 
than one year, we see no reason to continue the agony of the parties... 

So also Mittal Ramesh Panchal , 66ci the court observed: 

Though not specifically provided, the same can be read in [i.e. waiver of six months period] 
as main object of said provision is to liberalise divorce. Said provision cannot be read in 
rigidity so as to make the provision ineffective and meaningless. 

In Hitesh Narendra Doshi v Jesal Hitesh Doshi, b() ‘ l however, a different view has been 
taken by the court. It held that "the provision has a definite purpose and object, i.e. 
giving time to the parties for introspection and reconciliation. That purpose and object 
stares at us so clearly by the language expressed in section 13B(2) of the Act robbing 
away the right of the court from considering the petition earlier than six months... after 
its date of presentation". 665. 

Likewise, in Charanjit Singh Mann v Neelam Mann , 666 - the court held that the minimum 
waiting period of 6 months was mandatory and cannot be waived on the grounds that 
parties have already litigated for more than 6 months in the past and no useful purpose 
would be served by keeping the petition pending for 6 months. M Krishna Preetha v Dr 
Jayant 667 is another judgment where the court was categoric in its assertion that the 


waiting period of six months is mandatory and not merely directory. The idea behind 
the provision is to "avoid the trauma of divorce if possible". It gives to the parties an 
option and liberty to withdraw consent notwithstanding their initial application. 
According to the court: 

The very real option given by the legislature to party who has made the application to 
withdraw consent will lose all its sheen and meaning if such period were waived and decree 
for dissolution by mutual consent is granted before the elapse of the period of six months. 

That cannot obviously be the law. 

It was also contended in this case that this waiting period was unnecessary and 
causing prejudice. Dismissing this argument the court remarked: 

To describe or reckon the said period of waiting as unnecessary and causing prejudice is to 
simply guestion the wisdom of the legislature on a civilisational and cultural aspect 
regarding solemnity of marriage... No court can commit the indiscretion of questioning the 
wisdom of the legislature within the area of its legislative competence. 

After referring to various cases on the issue, the court made it clear that, generally, the 
waiting period cannot be waived but, if at all it needs to be waived then the Apex Court 
alone can do it under Article 142 of the Constitution to achieve complete justice in the 
peculiar facts of a given case. 

In Savitri v Principal Judge, Family Court, (2009) I DMC 324 (Bom), where parties lived 
together only for three days and immediately after expiry of one year period filed a 
petition for divorce by mutual consent with a request to waive the waiting period, the 
same was not allowed. 

Poonam v Sumit Tanwar , 668 - is another case where the parties were in utter haste to 
dissolve the marriage by seeking waiver of the statutory period but instead, ended up 
with the court's snub. This was a writ petition under Article 32 of the Constitution 
against the order of the family court directing parties seeking divorce by mutual 
consent to wait for the statutory period of six months and make efforts for 
reconciliation. The parties had separated just two days after the marriage. Aggrieved 
by the Family Court order they filed the writ petition for issuance of direction to waive 
the statutory waiting period. The court analysed and referred to a few cases to explain 
when and under what circumstances these special powers can be invoked. Referring to 
Manish Goel v Rohini , 669 - it pointed out that this court generally would not issue any 
direction to waive statutory requirements. Courts are meant to enforce the law and 
therefore, cannot be expected to issue directions in contravention of law or to direct the 
statutory authority to act in contravention of a law. 

Dismissing the petition the court clarified that appropriate relief under Article 32 can be 
given only if it is shown to court, and the court is satisfied, that a Fundamental Right 
has been violated. It held: 670 

The petition has been filed without any sense of responsibility either by the parties or their 
counsel. Such a practice is tantamount to not only disservice to the institution but it also 
adversely affects the administration of justice. Conduct of all of them has been 
reprehensible. 

In Manish Goel v Rohini Goel, 671 the parties filed simultaneous petitions, one under 
section 12 for annulment and the other under section 13B, at different forums. They 
also filed an application for waiver of the six months statutory provision, which was 
turned down on the ground that the trial court was not competent to waive it and such 
waiver was permissible only under the directions of the Apex Court vide judgment in 
Anil Jain v Maya Jain. 672 ' 

The parties then straight went to the Supreme Court under Article 136, 673 of the 
Constitution as a matter of their right. Rejecting the same, the court held: 674 - 


... it is an extraordinary jurisdiction vested by the Constitution in the court with implicit trust 
and faith and thus extra-ordinary care and caution has to be observed while exercising this 
jurisdiction. There is no vested right of a party.... Thus unless it is shown that exceptional 
and special circumstances exist that substantial and grave injustice has been done and that 
the case in question presents features of sufficient gravity warranting review... such exercise 
should not be done. The power under Article 136 cannot be used to short circuit the legal 
procedure... 

Also, according to the court, the statutory period of six months for filing the second 
motion has been prescribed for providing an opportunity to parties to reconcile and 
withdraw the petition. 

The procedure adopted by the parties "amounts to abuse of process of the court", the 
court remarked, "it cannot pass an order in contravention of or ignoring statutory 
provisions nor exercise its power merely on sympathy". The petition was consequently 
dismissed. 

It may be mentioned here that the Marriage Laws (Amendment) Act, 2010 seeks to do 
away with this waiting period of six months. 

3.57.2.6 Whether Consent can be Unilaterally Withdrawn 


On this issue, there have been conflicting interpretations by the courts. The majority of 
the High Courts were of the view that such consent can be rescinded and unilaterally 
withdrawn before the second joint motion. 75 The other view was that once consent 
was given, it was not open for any party to withdraw the same. 676 - In view of Sureshta 
Devi v Om Prakash 67 wherein the Supreme Court held that consent is not irrevocable 
and may be withdrawn by any party at any time before the decree, the earlier cases 
have only academic significance. A brief reference may, however, be made of two 
cases 678 - where courts had held that consent once given cannot be withdrawn in order 
to indicate change in judicial attitudes. 

In Jayashree v Ramesh, a wife filed a petition for divorce or, in the alternative, for judicial 
separation. Later, this was withdrawn and on the same day, a joint petition for divorce 
by mutual consent under section 13B was filed. During the intervening period, the 
husband changed his mind and made an application to the District Court stating that 
he did not want to give divorce. His argument was that he was indecisive at the time of 
the joint petition and realised thereafter that they could live together amicably. The 
wife, however, was insistent on divorce. The District Court, under these circumstances, 
refused to grant the decree. On appeal to the High Court, the main issue was whether a 
party to a joint divorce petition could withdraw his/her consent. After analysing the 
provisions of section 13B of the Hindu Marriage Act, 1955 and 0 12 of the Code of Civil 
Procedure, 1908, 6 9 the court came to the conclusion that such a petition could not be 
withdrawn without the consent of both the parties. According to the court, the crucial 
time for the consent under section 13B was the time when the petition was filed. If the 
consent was free and not vitiated, it was not permissible for any party to nullify the 
petition by withdrawing the consent. In view of this, the decree of divorce by consent 
was granted. 

Likewise, in Nachhattar Singh v Harcharan Kaur, the wife retracted her consent and the 
trial court dismissed the divorce petition. The High Court allowed the husband's appeal 
against dismissal. The court remarked: 680 - 

If both the parties had voluntarily consented to file the petition for dissolving the marriage 
by mutual consent and all the other conditions mentioned in sub-section (1) of section 13B 
of the Act are fulfilled, it will not be open to a party to withdraw the consent. 

Thus, in both the cases, the court held that the consent cannot be unilaterally 
withdrawn by any one party, and the crucial time for determining consent is the time 



when the initial petition is filed. The Supreme Court has, however, set the matter at rest 
in Sureshta Devi v Om Prakash , 681 - by holding that the consent of both the parties 
should be there when they move the court for a divorce decree. Thus, if one of the 
parties withdraws consent there can be no decree under this section. This 
interpretation is in conformity with the objective behind the section which provides for 
an interregnum to enable the parties to reflect. It is a cooling-off period. Counselling, 
introspection, passage of time and good offices of friends and relatives can at times be 
of great help in ironing out the differences. The initial joint application does not affect 
the marriage bond until they move the second motion jointly. This is the legal position 
of which the parties are aware. There may, therefore, not be the same seriousness in 
the first application. That is the rationale behind the intervening period and the 
requirement of "on the motion of both the parties." Whatever be the desirability or 
genuineness of the withdrawing party, the statutory position, which has been reinforced 
by the Supreme Court in Sureshta Devi is that the consent of both the parties should 
subsist until the decree is passed. 682 - In Rupali v Sunil Data , 683 three months after 
filing the first motion for mutual consent divorce, the wife appeared before the trial 
court and filed application for withdrawing her consent alleging that her consent had 
been obtained by force, fraud and undue influence. The trial court, instead of 
dismissing the divorce petition framed issue for determining whether the consent had 
indeed been obtained by force or fraud. This was challenged by the wife in appeal. The 
Appellate Court held, that in law she was entitled to withdraw the petition as her 
consent should have continued until the passing of the decree. The whole idea of the 
waiting period is to give time to parties to think over; and if any party changes his/her 
mind, no decree can be passed. In Hitesh Bhatnagar vDeepa, 684 - petition for divorce by 
mutual consent was dismissed because the wife withdrew her consent before the 
second motion, even though the parties had not lived together as husband and wife for 
eleven years. Similarly, in Chiliveru Sai Ram Sagar v Bandaru Hari Priya , 685 upon wife's 
withdrawal of consent to a petition for divorce filed by the parties jointly, divorce was 
refused. On the date fixed for hearing of the petition, she filed a memo stating that she 
did not want a divorce. The husband challenged this; according to him as per the 
settlement he had already made some payments to her and returned all her jewellery 
and hence, she cannot take advantage and back track now. He also sought an enquiry 
into bonafides of her retraction. Dismissing the husband's plea, the court held that an 
enquiry contemplated in section 13B(2) is only in respect of correctness of averments 
in the divorce petition and not in respect of the subsequent unwillingness to pursue, or 
withdraw consent. Divorce was accordingly refused. See also Pravarkar Muduli v 
Satyabhama Muduli. 686 - 

In Rachna Jain v Neeraj Jain, 68 ' where after all settlements were made pursuant to an 
agreement to dissolve the marriage by consent and thereafter the husband not only 
retraced but remarried, the court took a very serious view. The court held that if the 
husband's unilateral withdrawal were to be accepted, it would lead to an anomalous 
situation, where the wife would be left high and dry saddled with a dead marriage 
whereas the husband who has resorted to fraud enjoys his freedom and another 
marriage which is bigamous. 

Reference may be made to a case from the Delhi High Court, 688 where contempt case 
against the wife's father has been initiated. To state the facts in brief, the wife had 
moved the Delhi High Court against her husband charging him with domestic violence. 
Her father filed the cases on her behalf because she was bedridden with multiple 
sclerosis. The couple presently lives in Germany. However, the wife, through her father 
informed the Delhi High Court's Mediation Centre that a divorce by mutual consent 
should be agreed upon for a sum of rupees twelve lakhs. The husband, allegedly, 
deposited the amount with the registry of the High Court in March 2010 consequent to 
the settlement. However, on November 1, the wife's father has stated that he was not 
willing to comply with the terms of agreement signed in March. This, according to the 


court is wilful violation of the terms of settlement. Notice for contempt proceeding has 
now been issued against the father of the wife for breach of undertaking given to the 
court. 

The judgment of the Delhi High Court in Satinder Pal Singh v Daman Preet , 689 - is 
significant in this context. Initially it was a husband's divorce petition and the wife had 
also filed an application for maintenance under section 125 CrPC and some criminal 
complaints against him. Later they agreed to proceed by mutual consent on the 
husband paying her rupees eight lakhs and she withdrawing maintenance proceedings 
under section 125 CrPC and cooperating in having FIR's against him quashed. The 
husband also got a draft prepared and arranged for return of her strldhana but the wife 
resiled. The court held that though it cannot force her to make a statement for divorce 
by mutual consent but looking at the tendency of using courts as tool to extract money, 
it thought it necessary to give appropriate directions viz, her case under section 125 
would not proceed unless she abides by the compromise; FIR's pending against the 
husband would not proceed in terms of the compromise, and the court where divorce is 
pending would continue with the suit. Interim maintenance was also refused to her 
because of her tactics to extract more and more from the husband by changing 
advocates and resiling from the compromise. In Ravinder Kumar v Rekha Rani , 690 - in a 
petition for divorce by mutual consent, statements of parties were recorded and the 
wife also received an amount of Rs 6 lacs as agreed upon to be paid by husband on her 
agreeing to give consent to divorce; the wife however, failed to give consent and so the 
petition was dismissed. The husband thereupon sought restitution of the amount. The 
wife argued that this amount was in lieu of her stridhana and certain claims which were 
due to her and so should be adjusted. Dismissing the argument, the court held: 

A litigant cannot use the process of court so as to surreptitiously obtain benefit on the 
representation to do a certain act and thereafter retract from the representation that had 
been given but at the same time retain the benefit by taking a different changed and 
contradictory stand. If she has any claims towards stridhana, she can make such claim in 
court by resorting to appropriate proceedings.... 

In AVGV Ramu v ASR Bharathi , 691 the parties entered into an agreement to dissolve 
their marriage by mutual consent and also signed a memorandum of understanding 
(MOU) to that effect duly signed by both the parties. A petition under section 13B(1) 
was also filed; however, after the six months interregnum, the wife did not appear and 
so the family court dismissed the petition. The husband's appeal was dismissed too as 
the wife's counsel declined to give consent to the divorce. Hence, the husband's 
present appeal. Admitting the same it was held that the parties agreed to dissolve the 
marriage by consent, signed on MOU and the wife never denied her signatures nor even 
stated before the family court that she wanted to wriggle out and not give consent; she 
did not appear in person before the High Court nor submitted any affidavit through 
lawyer and above all, was living apart since four years. Under these circumstances, 
there was no point in keeping the marriage alive as neither party was interested to 
continue. Marriage was, accordingly, dissolved. 

Likewise in Pooja Mittal v Vinay Mittal, 692 a joint petition for divorce by mutual consent 
was made and the husband agreed to pay Rs 42 lacs as marriage expenses, dowry, 
past and future maintenance. He paid Rs 12 lacs but at the second motion the wife 
stated that she did not want divorce hence, the divorce petition was dismissed. The 
husband filed an application under section 144 of the Civil Procedure Code for return of 
the amount of Rs 12 lacs which was resisted by the wife expressing her inability to pay 
back. The husband's application was allowed and the wife's appeal against this was 
dismissed. Reference was made to Sukhdeep Kaur v Ravinder Pal Singh, 693 wherein the 
court reiterated that vide section 144 CPC, the court has jurisdiction to cause 
restitution to place parties in position which they would have occupied but for an order 
passed by the court. Even if it is presumed that CPC is not strictly applicable still broad 
principles of CPC are applicable to proceedings under the HMA. 


In this context, the Supreme Court judgment in Ashok Hurra v Rupa Bipin Zaveri 694 - is 
significant. The court, in this case granted a decree of divorce on ground of mutual 
consent in favour of a husband, who had entered into a bigamous marriage pending 
divorce proceedings under section 13B, notwithstanding the fact that the wife had 
withdrawn her consent to the divorce. To state the facts briefly: after 14 years of 
marriage, the couple filed a joint petition for divorce. After eight months, the husband 
alone moved the court for divorce. Notice was sent to the wife and on application of 
both the parties, the case was adjourned. There were a few adjournments on 
subsequent dates also. Within a year of the filing of the petition, the husband 
remarried. It is significant to note that several attempts were made by the trial court to 
bring about reconciliation after the husband had remarried, which failed. After about 19 
months of the filing of the petition, the wife withdrew her consent and sought dismissal 
of the divorce petition. The husband objected and contended that she had no right to 
withdraw after 18 months had elapsed and so he should be granted the divorce. The 
trial court refused as, according to it the wife having withdrawn, there was no consent 
for the divorce. Against this, the husband filed an appeal before a single judge of the 
Gujarat High Court, who granted the divorce on the ground that the wife had not 
withdrawn the petition within the period of 18 months, and also the marriage had 
irretrievably broken down. Not merely this, the decree of dissolution of marriage was 
made effective from the date of the filing of the petition and not from the date of the 
order. Thus, an order made in March 1996 was given retrospective effect from August 
1984, i.e., the date of the filing of the petition. Against this order, the wife filed a Letters 
Patent Appeal before the Division Bench of the Gujarat High Court, and the order of the 
single judge was reversed on the following grounds: 

(i) The consent should continue till the decree of divorce is passed; in this case, the 
wife having withdrawn her application, there was no consent. 

(ii) Irretrievable breakdown of marriage is no ground for divorce. 

(iii) Even if it was a case where a decree could have been granted, the same could 
not be retrospective from the date of petition, but only from the date of the 
order. 

(iv) As regards, the court's discretion to exercise its special powers, it held that a 
court would not like to exercise jurisdiction in a case where the party's conduct 
is reprehensible. In this case, the husband had remarried during the subsistence 
of the first marriage pending the divorce petition. Besides, he had participated in 
reconciliation proceedings knowing that he could not accept the party as his 
wife. 

The husband approached the Supreme Court against this order. The court invoked its 
jurisdiction under Article 142 of the Constitution of India, 695 and granted a divorce 
conditional on the husband paying an amount of Rs 10 lakh to the wife. The grounds 
for granting the relief were as follows: 

(i) the marriage had irretrievably broken down and there was no point in prolonging 
the agony of the couple who had been litigating in various courts; 

(ii) there was a long delay in the disposal of matter; 

(iii) the wife had not withdrawn the petition within the period of 18 months and also 
no case was made out for revocation of the consent, like, fraud, undue 
influence, etc.; and 

(iv) the husband has married again and had got a child from the second bigamous 
marriage. 


The court took notice of the cumulative effect of the various facts and came to the 
conclusion that the marriage was dead "emotionally and practically", with no chance of 
revival. It felt that this was a case where power could be exercised under Article 142 
and consequently it granted divorce by mutual consent in order to meet the ends of 
justice. The Court ordered the husband to pay a sum of Rs 10 lakh plus Rs 50,000 for 
litigation expenses, the decree being conditional on the payment of such amount. A 
review petition by the wife challenging this order was dismissed. The wife then filed a 
writ petition before a bench of three judges but in view of the significant issues 
involved, the matter was referred to the Constitution Bench. 

The judgment raises various legal questions. Can a decree of dissolution of marriage 
be passed under section 13B, despite one of the parties withdrawing the consent? 
Would it make any difference whether the consent is withdrawn within a period of 18 
months or after this period? If the party does not withdraw within the 18 months, would 
this mean implied consent, even if there was no consent at the time of the decree? Can 
the court invoke its special jurisdiction under Article 142, even in a case where a party 
has committed a wrong, which is not only a matrimonial wrong, but also an offence 
under the Indian Penal Code, I860? 696 - 

In fact, the court itself remarked: 697 - 

We have not lost sight of the fact that conduct of the husband is blameworthy in that he 
married a second time and got a child during the pendency of the proceedings but that 
factor cannot be blown out of proportion or viewed in isolation nor can deter this court to 
take a total and broad view of the ground realities of the situation when we deal with 
adjustment of human relationships. 

It is submitted that while expediency might have demanded that the marriage be 
dissolved since there was no possibility of the spouses living happily together, yet it 
would be stretching the provision beyond rational limits to hold that a consent decree 
can be passed in order to do "complete justice" even after the consent has been 
explicitly withdrawn by one party. The effect of non-action within 18 months should 
logically be that the original application should lapse and should the parties wish to 
seek relief at a later stage, they should have the liberty to apply afresh. By no stretch of 
logical interpretation can non-withdrawal within 18 months mean implied consent to 
the divorce. The idea of providing for a waiting period is simply to give the parties time 
for second thoughts. And in this case, whatever might have been the reasons, the wife 
on reconsideration decided to withdraw consent before the decree was passed. It is 
also ironical that notwithstanding section 23(1 )(a), 698 a person whose conduct was 
clearly "blameworthy and not above board", he having remarried illegally, should get a 
premium for that act. Besides bigamy is a serious offence and one wonders whether 
the court can compound it even on payment of a huge amount. The aggrieved party 
alone can compound the offence of bigamy but in this case the wife had not only 
refused to reconcile but also filed criminal cases against the husband. In any case, a 
divorce decree based on mutual consent, despite explicit withdrawal of consent by one 
of the parties within the legal parameters, is an anomaly. 

A not so subtle approach to allow divorce on ground of irretrievable breakdown is 
evidenced in a large number of cases filed under section 13B where requirements as to 
waiting period of six months and subsisting consent of both the parties till the divorce 
decree, have been waived. Anil Kumar Jain v Maya Jain, 699 is of significance. After a 
petition filed under section 13B the parties entered into some settlement in regard to 
property, etc., whereunder the husband transferred some properties to the wife. The 
wife later retracted and withdrew her consent for divorce. In view of the withdrawal, the 
trial court dismissed the joint divorce petition. The husband's appeal before the 
Madhya Pradesh High Court was also dismissed. Hence, the present appeal. After 
analysing the facts and circumstances of the case the Apex Court decided to invoke its 
extraordinary powers under Article 142 of the Constitution. J0 According to the court, 


it would be a travesty of justice to continue with the marriage. It emphasised that while 
under the existing laws the consent given initially has to subsist till the second stage 
when the petition comes up for orders and a decree is finally passed, only in special 
circumstances can the Supreme Court-and Supreme Court alone—exercise its 
jurisdiction under Article 142 of the Constitution to waive the statutory requirements to 
do complete justice in a given case. In this case, the court found admitted facts which 
made it a fit case for exercising its special powers; the parties had been living 
separately for long, the husband had transferred some properties to her, which she was 
still enjoying pursuant to settlement at the time of filing of the divorce petition, the wife 
retracting her consent and not agreeing to either live with the husband nor give consent 
for divorce. In view of all this the Supreme Court admitted the husband's appeal and 
went ahead to pass a decree of divorce by mutual consent under section 13B of the 
Act. 

It is thus clear that, depending on the facts and circumstances of the case, the 
Supreme Court may waive the requirement of six months waiting period as well as the 
requirement of subsisting consent till the decree. 

3.57.2.7 Personal appearance of parties not mandatory 


Personal appearance of the parties is not mandatory in proceedings for divorce by 
mutual consent, according to the Punjab and Haryana High Court in Navdeep Kaur v 
Maninder Singh. 701 ■ In this case it was the husband's father who was the duly 
constituted attorney for his son who was out of the country. The court held that 
"procedural law is subservient to justice". What is important is to consider that the 
contents are correct. The court, however, conceded that in the absence of the parties 
where attorney appears, the court has to be more vigilant and cautious in recording 
satisfaction about the consent in terms of the provisions of the Act. In Bikani Savitha v 
All Concerned, 70/ the court clarified that "hearing" does not necessarily mean that both 
parties have to be examined. It need not always mean personal hearing where there are 
no suspicious circumstances. In this case the wife was in London and was represented 
through her mother, the special power of attorney holder, and there was proper affidavit 
filed by the wife duly sworn and attested by notary, requesting for dissolution of the 
marriage, and the husband was present too, the marriage was dissolved by a decree of 
divorce by mutual consent. 

Likewise, in Amrinder Singh v Seerat Kaur, 703 where a husband residing in Australia 
filed a petition for divorce by mutual consent through his uncle giving him special 
power of attorney to appear and the wife had no objection to it, trial court order 
rejecting his petition was overruled in appeal and it was directed to allow special power 
of attorney holder to proceed with the divorce petition. 

Genuine representation of parties through close relatives such as parents/siblings 
where parties are unable to appear in person for any just and valid reasons as may 
satisfy the court, to advance the interest of justice, was held to be permissible in Baljeet 
Kaur v Harjeet Singh, 704 - Court can also use the medium of video conferencing. "With 
the time, mindsets also need updation and same is true with the perspective of an 
institution"; the court observed. 

In Rekharani v Prabhus, 705 however, it was held that petition for divorce by mutual 
consent filed by power of attorney holder is not legal and both the parties should be 
there. The inquiry of the family court should be with the parties to the marriage 
regarding essential ingredients for a decree of divorce by mutual consent. This was a 
case where the wife had filed a divorce petition; meanwhile she left for the Gulf, 
appointing her father as the POA to prosecute the case. Her petition was dismissed 
and same day joint petition for divorce by consent was filed, with wife's father as her 



POA and the husband in person. While the trial court decreed, the same was set aside 
on appeal. 

When a joint petition for mutual divorce has been filed by the spouses and on the date 
of the final hearing the petitioner is represented by her counsel, it is presumed that the 
petitioner's consent has continued till the date of the decree. In Punit Kaur v Prem 
Singh , 706 after the statutory period of six months the petitioner was represented by her 
lawyer and a decree of divorce by mutual consent passed. Her challenge to the decree 
on the ground that her personal statement ought to have been recorded at the time of 
the decree was dismissed. It was held that she had, at no time, instructed her counsel 
to withdraw consent and so when the counsel represented her on the final date, 
continuation of her consent given at the time of the petition is presumed. The decree 
was thus, upheld. 

3.57.2.8 Request for exemption from personal appearance 


When parties had been litigating for long and ultimately decided to have a divorce by 
consent but on the date of recording of evidence the wife fell ill and sought exemption 
from personal appearance, the same was held to be permissible. In the case, 70 the 
family court had turned down the application for exemption but the same was allowed 
in appeal. The court observed: 

Family Court Act does not allow advocates to appear before the family court. Technicalities 
cannot be allowed to prevail upon substantial interests of justice. Proceedings are made to 
achieve ultimate object to dispense justice. 
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CHAPTER 3GR0UNDS FOR MATRIMONIAL RELIEFS 


(M) Divorce By Mutual Consent 

3.58 Whether mere Silence Tantamounts to Withdrawal 


A party who initially consents to a divorce by mutual consent cannot frustrate the 
proceedings so as to deny divorce to the other party simply by remaining silent. In 
Suman v Surendra Kumar/ 08 - after filing a joint consent petition for divorce and 
recording of statements, the husband did not appear on the date fixed for hearing. 
There were several adjournments but he remained absent and sent no information 
either. The family court held that no decree could be passed in the absence of both the 
parties. On appeal against this by the wife, the family court order was set aside. It was 
held that if, during the period of interregnum viz, 6 to 18 months, either party wished to 
withdraw, he/she can approach the court and convey the same but this cannot be left 
as matter of inference to be drawn by the court. "When the husband has himself left the 
matter for inference, the inference ought to be drawn in favour of consent rather than 
for absence of consent", the court remarked. 709 

The court held: 710 

Silence cannot be taken to amount to withdrawal of consent....If he was withdrawing his 
consent for dissolution of marriage by a decree of divorce by way of mutual consent, 
nothing prevented him from taking that stand before the family court at the stage of second 
motion. The husband, on the other hand, decided to adopt a course of silence in order to 
further harass the wife. We are not inclined to take a too technical view of sub-section (2) of 
Section 13 of the Act and fall in the same error as the family court did. Merely because the 
second motion was not signed by both the parties, it cannot be said that the consent of the 
husband was missing at the second stage. On account of absence of the husband, rather 
we would like to take a view that the consent to the decree of divorce being granted has to 
be presumed. What is important is consent of the parties. Format is not important. 
Substance is to be seen. 

No ex parte on presumption of continuation of consent.-While silence cannot be 
construed as withdrawal of consent, in a petition for divorce by mutual consent there 
can be no presumption either that consent continues even when one of the parties fails 
to appear on the stipulated date. In Smruti Paharia v Sanjay Pahariya , 711 - after six 
months of the first motion the husband failed to appear. The case was twice adjourned 
because proper summons was not sent. However, five days before the date of hearing 
the wife applied for immediate hearing of the case the same very day and the court 
heard and passed an ex parte divorce on the preponed date. On the husband's 
challenge the same was set aside. The Apex Court strongly disapproved the grant of 
the decree and observed that the primary basis in marriage is the consent of the 
parties and thus the revocation of the relationship itself must be consensual. 

3.58.1 Withdrawal of consent after final hearing 


A pertinent issue in the context of withdrawal of consent is whether after both the 
motions and recording of statements as well, can a party be allowed to retrace? In Yash 
Mehra v Arandhati Mehra 712 - after all the procedures for mutual consent divorce were 
over and the trial court reserved its orders, the wife moved an application stating that 
the husband has not given the agreed amount, nor returned the stridhana and further 
that she signed the consent papers under pressure. It is significant to note that the wife 
was present in the court and gave her consent at the final hearing, further there was no 
mention of any amount etc. to be paid to her in the terms of compromise. However, the 
trial court inferred wife's withdrawal of consent to the divorce. On husband's 




proceedings under Article 227 of the Constitution, the High Court held that the wife 
could not have withdrawn consent at that stage; in fact the divorce decree ought to 
have been passed immediately after the wife's consent at the second motion. If there 
was any fraud or pressure on her, she could have challenged it at the time of the 
second motion. The trial court was, accordingly, directed to proceed to pronounce the 
decree on the basis of already concluded arguments. 

When after recording all the statements of the parties after the six months waiting 
period the court further adjourned the case for three months, the non-appearance of 
the parties on this adjourned date is no ground to dismiss the original petition for 
divorce. 713 - 

In Anita v Rambilas 7 ^ 4 - a wife sought to nullify a divorce by consent six months after 
the decree. She alleged that her consent was obtained by threat, undue influence and 
coercion. The court refused to accept her story. She was an educated lady and had 
several opportunities to complain to people around about the alleged fraud; besides, 
her own brother was an advocate but she had not made any complaint to anybody. The 
fact that she had given up any claim for maintenance and child custody was sought to 
be used as an argument in her favour to support her allegations of threat and coercion 
as, according to her, no lady would give up her claim to maintenance or child custody. 
Unimpressed by her arguments, the court dismissed her petition and the decree of 
divorce by consent was upheld as valid. So also in Jiten Bhalla v Gayatri Bajaj , 715 where 
a decree of divorce by mutual consent was sought to be set aside after an inordinate 
delay of 3V 2 years on the ground that it was obtained by fraud, and there was no 
satisfactory explanation for the delay, the same was not allowed. 

In Parshotam Lai v Surjeet , 716 where a decree was passed after waiving of the six 
months waiting period specifically sought by both parties and thereafter husband 
challenged the same on the plea that because of the waiver of the waiting period, he 
could not apply his mind and rethink and so there was miscarriage of justice, the same 
was not allowed. The court had passed the decree after complete satisfaction and also 
all disputes and claims as per the terms of settlement had been totally implemented. 
An appeal against consent decree is not maintainable either, on the basis of 
subsequent compromise between the parties. Thus, in Sandeep Kaur v Jagjit S/ngh, 717 
an appeal with consent of both parties to set aside divorce obtained by mutual 
consent, after the expiry of 584 days, claiming that the parties had compromised on the 
intervention of friends and family, and in the interest of children, was refused. The court 
held that vide section 96(3) Code of Civil Procedure, no appeal shall lie from a decree 
passed by the court with the consent of parties; and in this case, the parties can 
approach same court or successor court of additional district Judge which had 
dissolved the marriage. 

When during the course of contentious matrimonial proceedings the same are 
converted to divorce by mutual consent, with detailed terms and conditions 
accepted/consented and complied with by the parties, a unilateral withdrawal of the 
consent is not permissible. In Prakash Alumal Kalandari v Jahanw', 718 pending wife's 
divorce petition which was contested by the husband, the parties sought to convert it to 
mutual divorce. The consent terms were executed and signed before the family court 
and the wife also complied with them by withdrawing criminal cases against him. The 
husband later withdrew his consent taking the plea that the wife had failed to comply 
with terms of visitation and access to children, which fact was denied by the wife. 
According to her, children never wanted to meet the father and in fact he was in jail and 
so could not meet them; on the other hand it was he who failed to comply with the 
maintenance settlement. Under these circumstances the family court dismissed the 
husband's plea which was upheld by the High Court. The Court observed: 


If the husband is allowed to withdraw, it would be nothing short of husband resorting to 
fraud and misrepresentation which cannot be permitted by courts of law and equity ... a 
party cannot be allowed to withdraw unless it is able to substantiate just cause to court's 
satisfaction. 

The Court distinguished between a situation where a petition is originally filed under 
section 13-B and one where it is converted to one under section 13-B. 

3.58.2 Bar of delay not applicable 


While unnecessary and improper delay in seeking relief might defeat the petitioner's 
claim, 719 - but in matrimonial suits there are several factors which contribute to delayed 
actions and these cannot always be called unnecessary or improper e.g. hopes of 
rapprochement, interest of children and other siblings, social considerations etc. Thus, 
in Sadhna Gupta v State of Jharkhand, 720 where a petition for divorce by mutual 
consent was filed after 18 years of separate living by the parties, the same was held 
not to be barred by delay. The family court had in fact rejected the divorce petition but 
its order was set aside on appeal. 

3.58.3 Collusion no bar 


Collusion is no bar to such petition as the very basis of such petition is that parties 
must give joint and mutual consent to it. 

When parties sought divorce after fulfilling all the ingredients of the provision the 
family court order dismissing the petition on the ground that the appellant husband 
was residing with another woman and had two children from her and there is collusion, 
was set aside by the High Court. It is hard to believe that if the husband is living with 
another woman, the petition could be collusive, the court held. It observed: 

If an application which actually merits acceptance is dismissed on a hyper-technical 
approach, the result would be compelling unwilling parties to continue the relationship. 
Certainly that is not the purpose of section 13-B of the HIVIA. 722 - 
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CHAPTER 3GR0UNDS FOR MATRIMONIAL RELIEFS 


(M) Divorce By Mutual Consent 

3.59 Legal Position under Parsi, Christian and Muslim Law 


3.59.1 Parsi Law 


Divorce by mutual consent was incorporated in the Parsi Marriage and Divorce Act, 
1936, by an amendment in 1988. 723 - The relevant provision states: 

[s 32B] Divorce by mutual consent.— 


(1) Subject to the provisions of this Act, a suit for divorce may be filed by both the 
parties to a marriage together, whether such marriage was solemnized before or after 
the commencement of the Parsi Marriage and Divorce (Amendment) Act, 1988, on the 
ground that they have been living separately for a period of one year or more, that they 
have not been able to live together and that they have mutually agreed that the 
marriage should be dissolved: 

Provided that no suit under this sub-section shall be filed unless at the date of the filing 
of the suit one year has lapsed since the date of the marriage. 

(2) The Court shall, on being satisfied, after hearing the parties and after making such 
enquiry as it thinks fit, that a marriage has been solemnized under this Act and the 
averments in the plaint are true and that the consent of either party to the suit was not 
obtained by force or fraud, pass a decree declaring the marriage to be dissolved with 
effect from the date of the decree. 

It is significant to note that the Parsi Marriage and Divorce Act, 1936 does not provide 
for any interregnum between the filing of the petition and the second motion. Thus, 
without any time lag the court may grant the decree after verifying the averments in the 
petition, and also that the consent of either party was not obtained by force or fraud. 
Thus, it would imply that if there was no force or fraud when the petition was jointly 
filed, there cannot be any withdrawal unilaterally. 

3.59.2 Christian Law 


Under the Indian Divorce Act, 1869, prior to the Indian Divorce (Amendment) Act, 2001, 
there was no provision for divorce by mutual consent. There have been hard cases 
where courts realised the hardships of the parties and the futility of retaining the 
marriage tie but in the absence of any provision enabling parties to obtain a divorce by 
consent, no effective relief could be given. Reynold Rajamani v UOI 724 is a pertinent, 
though unfortunate, case in this context. To state the facts briefly: a marriage was 
solemnised under section 27 of the Indian Christian Marriage Act, 1872. After about 12 
years of marriage, the couple presented a joint petition for divorce by mutual consent 
under section 28 of the Special Marriage Act, 1954. The trial court dismissed their 
application since the ground of mutual consent under the Special Marriage Act, 1954 
could not be invoked in case of a marriage governed by the Indian Divorce Act, 1869 
(as was the marriage in this case) and the Indian Divorce Act, 1869 did not provide for 
divorce by consent. A writ petition to the Delhi High Court against this order was also 
filed. In appeal to the Supreme Court, the couple applied for permission to amend their 
joint petition to enable them to rely on section 7 of the Indian Divorce Act, 1869 read 






with section 1(2)(d) of the Matrimonial Causes Act, 1973, 725 of England. The 
amendment was allowed and they filed an amended petition in the trial court seeking 
divorce on the ground that they had been living separately for over two years and the 
marriage had irretrievably broken. Having failed at the trial court and the High Court, the 
parties approached the Supreme Court. It was argued that section 1(2)(d) of the 
English statute must be deemed to have been incorporated in the Indian Divorce Act, 
1869 by virtue of section 7 of the Act. 26 - According to the Supreme Court, however, 
the expression "principles and rules" does not refer to grounds on which a suit may be 
instituted. What was contemplated was the manner in which the court could exercise 
jurisdiction in deciding a case. Were it to be interpreted otherwise, there would be a 
conflict with section 10, Indian Divorce Act, 1869, which contains the limited grounds 
for divorce. The counsel's plea that the court should adopt a policy of "social 
engineering" and import into section 7 the content of section 28 of the Special 
Marriage Act, 1954 and section 13B of the Hindu Marriage Act, 1955, was also turned 
down. "This is a matter of legislative policy. Courts cannot extend or enlarge legislative 
policy by adding a provision which was never enacted there", the court remarked. 727 
Likewise in Elizabeth v Abraham, 728 - confirmation of a decree of dissolution granted by 
lower court on the basis of a compromise was refused by the High Court on the ground 
that the Indian Divorce Act, 1869 does not permit divorce on such ground. 

The amended Indian Divorce Act, 1869 has brought about significant changes in the 
Christian divorce law.' 29 Divorce by mutual consent has also been introduced by 
inserting a new section 10A. In a petition for divorce under this section, there is no 
need to pass a decree nisi under section 16. As observed by the Court in Linish P 
Mathew v Mruthula Mathew 730 - "passing decree nisi after period of six months from 
date of filing and thereafter directing them to wait another six months to make the 
decree absolute would certainly defeat the very purpose of the amendment." 

In the context of divorce by mutual consent under section 10A(1) of the Divorce Act, 
Saumya Ann Thomas v UOI, 73 ' is a very significant judgment. Under this section, the 
period of separation required for filing of a divorce petition by mutual consent is two 
years. This was challenged as being arbitrary and ultra vires Articles 14 and 21 of the 
Constitution. While the separation period under other personal laws is one year, the 
two-year period under the Divorce Act infringes the right to equality of those governed 
by this Act; and further the prolonged waiting period only brings agony and 
unhappiness in the life of the spouses. After analysing the facts in great detail, the 
court came to the conclusion that the stipulation of higher period of 2 years of 
separation indeed offends the mandate of equality and the right to life under Articles 
14 and 21 respectively of the Constitution. In order to "avoid the vice of 
unconstitutionality the court resorted to the principle of severability and held that the 
stipulation of two years can be read down to one year. Thus, the stipulation in section 
10 A(i) of the Divorce Act that the parties have been living separately for a period of 
two years or more was declared to be unconstitutional and the same was read down as 
one year. 

A PIL filed before the Karnataka High Court, in the light of the Kerala judgment stating 
that the two year waiting period under section 10A(i) was arbitrary. A Division Bench of 
the Karnataka High Court headed by Chief Justice D H Waghela noted that the Kerala 
Court judgment has become the law of the land in the light of an apex court judgment 
which says that any verdict of a High Court holds good for the entire country unless the 
same is challenged in the Apex Court. The Bench also noted that the centre, which was 
the respondent before the Kerala High Court, did not challenged the judgment and thus, 
the separation period required for a Christian couple to file a petition for dissolution of 
marriage by mutual consent will be one year. The order was given on 3 February 
201 4 . 732 - 


However, though the Kerala and Karnataka High Courts have read down the section, the 
ruling is applicable to those two states only and Christians residing in other states 
cannot take the benefit of these verdicts. It is significant to note that a petition has 
been filed before the Supreme Court seeking direction to the centre to amend the law 
and bring it at par with other personal law statutes. The court has issued notice 
seeking government's response on the issue. 733 

3.59.3 Muslim Law 


While there is no explicit statutory provision providing for divorce by mutual consent, 
the Muslim Law does recognise divorce by mutual consent in the form of khula and 
mubarat. 

3.59.3.1 Khula 


Khula or redemption literally means "to lay down". In law, it means laying down by a 
husband of his authority or right over his wife. As per the definition given in Moonshee- 
Buzul-ul-Raheem v Lutteefuoonisa : 734 - 

A divorce by khula is a divorce with the consent and at the instance of the wife, in which she 
gives or agrees to give a consideration to the husband for her release from the marriage tie. 

It signifies an arrangement entered into for the purpose of dissolving a connubial 
connection in lieu of compensation paid by the wife to her husband out of her property. 

3.59.3.2 Mubarat 


Mubarat, which means mutual release, is also a form of dissolution of marriage 
contract. It signifies a mutual discharge from the marriage claim. In mubarat, the desire 
for separation is mutual. Thus, there is a mutuality of consent. In this mode, the offer 
may be either from the side of wife or from the side of the husband. When the offer is 
accepted, it becomes an irrevocable divorce. 

3.59.3.3 Distinction between Khula and Mubarat 


(i) Khula is "redemption" of the contract of marriage, while mubarat is a mutual 
release from the marriage tie. 

(ii) In khula, the offer is made by the wife and its acceptance is made by the 
husband; in mubarat, any of the parties may make an offer and the other accepts 
it. 

(iii) In khula, a "consideration" passes from wife to the husband. In mubarat, there is 
no element of consideration. 

(iv) In khula, the desire initiates from the wife's side, while in mubarat there is mutual 
aversion. 

Both khula and mubarat affect an irrevocable divorce ( talaq-ul-bain ), and the wife is 
bound to observe iddat. 

Even while there is no explicit statutory provision for divorce by mutual consent, in a 
case, the court did concede a couple's request to grant divorce by consent. In Md Abdul 
Zahl Ahmed v Marina Begum, 735 - a wife filed an application for divorce under the 
provisions of the Dissolution of Muslim Marriages Act, 1939, on the ground of cruelty 
and non-performance of marital obligations by the husband. Thereafter, both the 
husband and wife filed a joint application for divorce by mutual consent. The court held 
that the grounds for divorce under the section were already met, so a decree of divorce 






can be passed in terms of the compromise between the parties even in the absence of 
a provision of divorce by consent under the Act, more so when the husband had already 
married again and the wife's marriage was also fixed up. 

In this case, as is evident from facts, the grounds for divorce under the Dissolution of 
Muslim Marriages Act, 1939 were also proved and the decree passed. One is, however, 
not quite sure what the approach of the court would have been if the grounds were not 
proved and the parties simply sought a divorce by mutual consent. However, 
expediency, demands that even in the absence of explicit statutory provision, where 
parties mutually agree to divorce and the court is satisfied that they cannot live 
together happily, the divorce should be decreed. 

723. Section 32B ins by the Parsi Marriage and Divorce (Amendment) Act, 1988, section 9. 

724. Reynold Rajamani v UOI, AIR 1982 SC 1261 : (1982) 2 SCC 474. 

725. This is one of the grounds available under the English statute. 

726. Section 7 states: "Subject to the provisions contained in this Act, the High Court and the 
District Court shall, in all suits and proceedings hereunder, act and give relief on principles and 
rules which in the opinion of the said courts, are as nearly as may be conformable to the 
principles and rules on which the Court of Divorce and Matrimonial Causes in England for the 
time being acts and gives relief." 

727. AIR 1982 SC 1261, p 1264 : (1982) 2 SCC 474. 

728. Elizabeth v Abraham, AIR 2000 Bom 276 : (2000) 2 MhLJ 414. 

729. Indian Divorce (Amendment) Act, 2001 (Act 51 of 2001). 

730. Linish P Mathew v Mruthula Mathew, 2012 (3) KLT 428AIR 2013 Ker 39. 

731. SaumyaAnn Thomas v UOI, (2010) II DMC 526 (Ker-DB): 2010 (1) KLJ 449. 

732. See "Christians must wait one year to file for divorce, Karnataka High Court Rules" (TNN 4 
February 2014) http://in.timesofindia.com. 

733. "Mandatory Separation period for Christian couples under SC scanner", Hindustan Times 
dated 24 March 2015 

734. Moonshee-Buzul-ul-Raheem v Lutteefuoonisa, 8 MIA 395, p 399. 

735. Md AbdulZahl Ahmed v Marina Begum, AIR 1999 Gau 28 : (1999) II DMC 172. 


CHAPTER 3GR0UNDS FOR MATRIMONIAL RELIEFS 


(M) Divorce By Mutual Consent 
3.60 Conclusion 


(i) The law of divorce has evolved from divorce under exceptional circumstances to 
a divorce on demand because it is being increasingly realised that there is no 
point in thrusting a relationship on unwilling partners who see in marriage more 
of misery than happiness. 

(ii) From 1954, when divorce by mutual consent was allowed only under the Special 
Marriage Act, 1954 to 2001 when the Indian Divorce Act, 1869 was amended, 
the ground of divorce by consent is now available under all personal law 
statutes. 

(iii) In order to check hasty and impulsive decisions, there are in-built safeguards 
against it in the provisions like a period of separation before an application and 
a period of waiting before a decree. Under the Parsi Law, however, there is no 
period of interregnum between the filing of a petition and the decree. 

(iv) Before granting a divorce, a court makes necessary enquiries to ensure that 
there is no force, fraud or pressure of any kind on any of the parties and that 
they indeed cannot live happily as husband and wife. 


Table 3M Divorce by Mutual Consent-Statutory Provisions at a Glance 


Act 

Provision 

Relief 

Hindu Marriage Act, 7955 

Two motions; separate living 

Divorce 

Section 23(bb) 

for a year, inability to live 
together and mutual decision; 
waiting period of six months 

before second motion. Consent 

of both to continue till the end. 

Court to satisfy itself that no 
force, fraud or undue influence 


Special Marriage Act, 7 954 

Same as section 13B of Hindu 

Divorce 

Section 28 

Marriage Act, 1955 


Section 34(1 )(c) 

Same as section 23(1 )(bb) of 
Hindu Marriage Act, 1955 


Parsi Marriage and Divorce Act, 

Separate living for a year and 

Divorce 

7936 

mutual agreement. Court to be 


Section 32B 

satisfied that there is no force 

or fraud. No waiting period 


Indian Divorce Act, 7869 

Two motions; separate living 

Divorce 

SectionlOA 

for two years. Interregnum of 
six months. Court to satisfy 
itself of averments in petition. 






CHAPTER 3GR0UNDS FOR MATRIMONIAL RELIEFS 


(N) Irretrievable Breakdown of Marriage 
3.61 Introduction 


The complexity of modern life which is the outcome of fast changing socio-economic 
conditions, the disintegration of the joint family structure, the rapid growth of 
industrialisation and urbanisation, education and employment of women, and laws 
giving equal status and rights to women, has had a tremendous impact on the 
institution of marriage. Not until a few decades back, divorce was abhorred as an evil; 
the grounds for divorce were very limited and it was sought only under compelling 
circumstances. 

Things have, however, changed now. Marriage is no longer viewed as an indissoluble 
union. In fact, there has been considerable legislative and judicial activity in the sphere 
of matrimonial laws during the past few decades all over the world. In view of the 
needs of changing times, divorce laws are being substantially modified and liberalised. 



CHAPTER 3GR0UNDS FOR MATRIMONIAL RELIEFS 


(N) Irretrievable Breakdown of Marriage 
3.62 Legal Position 


So far as the divorce laws in India, specially the Hindu Law, are concerned, we have 
moved from divorce under exceptional circumstances to a divorce on demand and are 
now heading towards a divorce on grounds of irretrievable breakdown of the 
marriage. /36 - The Hindu Marriage Act, 1955 was the first Central Act, (apart from the 
Special Marriage Act, 1954), which revolutionised the matrimonial laws and provided 
for divorce on several grounds. 737 - These grounds were available equally to both the 
spouses. Apart from these grounds, the wife was given two additional grounds. 738 - 
Though the grounds for divorce were primarily fault-based, yet, an element of 
breakdown without fault could be seen in various grounds, e.g. the ground that the 
other party had not been heard of as being alive for seven years or more, involved no 
fault. The theory of breakdown was further advanced by amendment in section 13(1) 
clauses (viii) and (ix) in 1964. Prior to 1964, only the decree-holder could apply for a 
divorce on the ground of non-resumption of cohabitation for a period of two years 739 
or more after obtaining a decree of judicial separation or restitution of conjugal rights 
but after the amendment of 1964 which replaced clauses (viii) and (ix) of section 13 
with section 13(1 A), even the party against whom the decree was made could apply for 
divorce. The idea was to end stalemate because quite often a party would simply 
obtain a decree of restitution or judicial separation without anything more thereby 
keeping the marriage in a state of limbo. The judgment debtor, in such a case had no 
locus standi to seek divorce. As aptly remarked by the Bombay High Court in Madhukar 
v Sara I: 740 - 


[T]he enactment of section 13(1 -A) in 1964 is a legislative recognition of the principle that in 
the interest of society if there has been a breakdown of the marriage there is no purpose in 
keeping the parties tied down to each other. 

The court further observed: 741 ■ 

[Section 13 (1 -A)] provides for maintenance of a true balance between respect for the 
binding sanctity of marriage and the social considerations which make it contrary to public 
policy to insist on the maintenance of a union which has utterly broken down and on 
preventing a party to the marriage from remarrying and living respectably. 

In fact, the Statement of Objects and Reasons of the amendment Bill 742 - clearly 
indicates the Parliament's intention to introduce irretrievable breakdown of the 
marriage as a ground for divorce. It states: 

The right to apply for divorce on the ground that cohabitation has not been resumed for a 
space of two years or more after the passing of a decree for judicial separation, or on the 
ground that conjugal life has not been restored after the expiry of two years or more from 
the date of decree for restitution of conjugal rights should be available to both the husband 
and the wife, as in such cases, it is clear that the marriage has proved a complete failure. 

There is, therefore, no justification for making the right available only to the party who has 
obtained the decree. 

A further step towards the recognition of the principle of breakdown was the 
introduction of mutual consent as a ground for divorce in 1976, by inserting section 
13B in the Hindu Marriage Act, 1955. In the Parsi Marriage Law, this ground was 
introduced in 1988. The Indian Divorce Act, 1869 introduced mutual consent only in 
2001 . 743 - 



It may, however, be pointed out that though mutual consent divorce does away with the 
requirement of imputing misconduct or fault on the part of the respondent, yet, it does 
not provide a satisfactory solution in situations where even though the marriage is not 
workable, yet, one of the parties refuses to give consent to the divorce. While mutual 
consent to dissolve a marriage comprehends breakdown of the marriage, yet, not in all 
cases of a broken marriage is mutual consent possible. As a result, the marriage legally 
continues to subsist. In this context reference may be made of Delhi High Court 
judgment in Gulabrai Sharma v Pushpa Devi. 744 A husband sought divorce on the 
ground of wife's desertion but since the charge could not be proved, his petition was 
dismissed. The evidence on record in this case clearly proved that the marriage had 
failed nevertheless no fault could be attributed to any party. Justice SACHAR 
lamented: 745 - 

An unfortunate situation has arisen where none of the parties is at fault, but still they do not 
have the grace and sensitivity to agree to a divorce by mutual consent. In the state of 
affairs, I have to, with great reluctance, uphold the finding of the trial court that desertion is 
not proved which alone would have enabled the appellant to get a decree. 

The judge further observed: 746 - 

Law as at present is quite rigid and the human sensitivity which should have found some 
way either to smoothen the relations between the parties or to put an end to it has not 
triumphed. 

Angrez Kaur v Baldev Singh, 747 - was another case of an exercise in futility. The 
husband's petition for restitution was dismissed as it was found that the wife had 
reasonable ground to live separately. After 29 years of marriage and 15 years of virtual 
separation, the husband filed a divorce petition stating that they were living separately 
for several years; and in fact both the parties stated that they could not live together, 
which implies that the marriage had broken. The District Court decreed but on appeal, 
the High Court held that it was the husband who was at fault and even though both 
parties admitted that they could not live together yet divorce was not granted since the 
husband could not prove any statutory ground. However, alternate relief of judicial 
separation under section 13-A was granted. 

736. See Marriage Laws (Amendment) Bill, 2013 passed by Rajya Sabha in August 2013. 

737. Hindu Marriage Act, 1955, section 13; Special Marriage Act, 1954, vide section 27, provides 
grounds for divorce which are in pari materia with grounds under the Hindu Marriage Act, 1955; 
see also section 10 of the Indian Divorce Act, 1869, as amended in 2001 and section 32 of the 
Parsi Marriage and Divorce Act, 1936, for grounds for divorce. 

738. After the 1976 amendment, a wife has four additional grounds. 

739. The period has been reduced to one year since the 1976 amendment. 

740. Madhukar v Sarai, AIR 1973 Bom 55, p 57. 

741. Ibid, p 59. 

742. Gazette of India, Extraordinary pt II, section 2, p 86,26 July 1963. 

743. See section on "Divorce by Mutual Consent". 

744. Gulabrai Sharma v Pushpa Devi, (1979) ILR 2 Del 220. 

745. Ibid, p 226. 

746. Ibid. 

747. Angrez Kaur v Baldev Singh, AIR 1980 P&H 171. 
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(N) Irretrievable Breakdown of Marriage 
3.63 Law Commission Report 


The Law Commission of India, in its seventy-first report, 748 strongly recommended the 
introduction of breakdown of marriage as a ground for divorce. According to the 
Report: 

Restricting the ground of divorce to a particular offence or matrimonial disability... causes 
injustice in those cases where the situation is such that although none of the parties is at 
fault, or the fault is of such a nature that the parties to the marriage do not want to divulge 
it, yet there has arisen a situation in which the marriage cannot be worked. The marriage 
has all the external appearance of marriage, but none of the reality... In such 
circumstances... there is hardly any utility in maintaining the marriage as a fagade, when the 
emotional and other bonds which are of the essence of marriage have disappeared. 

Accordingly, it suggested the introduction of breakdown theory also, in addition to fault 
grounds, in the divorce law. Separate living of the parties for three years with no 
prospects of reconciliation would be indicative of breakdown of the marriage. The 
report also suggested certain safeguards to check unbridled divorces. Apart from the 
Law Commission of India, jurists, academicians and the courts have also been making 
a plea for introducing this ground in the matrimonial laws. 749 - 

In 1981, a Bill was introduced providing for irretrievable breakdown as a ground for 
dissolution of the marriage but it did not get through as some groups felt that 
unscrupulous husbands would desert their wives and take advantage of this 
provision. 0 In 2009 once again, the Law Commission has, vide its 217th Report, 
recommended the incorporation of irretrievable breakdown of the marriage as another 
ground for divorce. Pursuant to that and Apex Court recommendations, another Bill 
was introduced.—The Marriage Laws (Amendment) Bill, 2010, and then the Marriage 
Laws (Amendment) Bill, 2013. 

However, the statutory position as it stands today is that simple breakdown of the 
marriage per se is no ground for divorce under any of the personal laws in India. Under 
the Muslim Law, however, a husband's right to give a talaq to his wife is in recognition 
of the breakdown theory. Likewise, a Muslim wife can also claim divorce for 
consideration as a matter of right and if the husband refuses she can approach the 
court. 51 ■ 

There have been innumerable cases where the marriage was in fact utterly broken, but 
the courts, tied down by the technicalities of the law, could not/did not, give any 
meaningful relief to the parties. ’ 2 

It is, however, evident that legislative as well as judicial trends are heading towards the 
introduction of irretrievable breakdown as a specific ground for divorce. It cannot be 
denied that under the fault based system of law, the parties, whose marriage has 
evidently broken down, are impelled by a tenuous thread of technicality, to live together. 
In the absence of technical fault no divorce can be granted, and when both parties are 
at fault, the "clean hands" doctrine of equity might come in the way of effective relief. 

As very aptly stated in one study 753 

A dead marriage is no less dead because only one of the parties is demonstrably at fault. It 
must be observed ... that demonstrable fault is frequently the result of, rather than the cause 



of marital breakdown ... it is the public interest in private morality in marriage as an 
institution, that is best served by terminating marriages that have failed ... 

An opinion on the other side is that a divorce law based on fault deters breakdown and 
easier divorce laws would mean more and more marriages ending in divorce with 
people taking the relationship less seriously. As remarked by Sir William Scot in Evans v 
Evans. 754 - 

The general happiness of the married life is secured by the indissolubility. When people 
understand that they must live together, except for a few reasons known to law, they learn to 
soften by mutual accommodation that yoke which they know they cannot shake off; they 
become good husbands and good wives from the necessity of remaining husbands and 
wives; for necessity is a powerful master in teaching the duties which it imposes. 

748. "Irretrievable Breakdown of Marriage as a Ground for Divorce", 1978. 

749. E.g. Paras Diwan, "Divorce Structure of the Hindu Marriage Act, 1955 and the Special 
Marriage Act, 1954", in V Bagga (ed), Studies in Hindu Marriage and Special Marriage Act, 1978, 
Indian Law Institute; Paras Diwan, "Key-note Address", in Paras Diwan and Virendra Kumar (eds), 
Law Towards Stable Marriages, 1984, p 32; Kusum, "Irretrievable breakdown of marriage: A 
ground for Divorce", Journal of Indian Law Institute, vol 20,1978, pp 288-303; Swaraj Garg v KM 
Garg, AIR 1978 Del 297; Jorden Diengdoh v SS Chopra, AIR 1985 SC 935 : (1985) 3 SCC 62. 

750. B Sivaramayya, "Irretrievable breakdown of marriage as a ground for divorce: Gateway to 
liberation or oppression," in Kusum (ed.), Women: March Towards Dignity, 1993, pp 56-62. 

751. Mohd Altaf Hussain Ahangar, "Divorce Structure: Fault, Consent or Irretrievable Breakdown 
of Marriage", in Paras Diwan and Virendra Kumar (eds), Law Towards Stable Marriages, 1984, pp 
237-248. 

752. Dastane v Dastane, AIR 1975 SC 1534 : (1975) 2 SCC 326; Mohinder Pal v Kulwant Kaur, AIR 
1976 Del 141; Swaraj Garg v MK Garg, AIR 1978 Del 297; Gulabrai Sharma v Pushpa Devi, (1979) 
ILR 2 Del 220; Jorden Diengdoh v SS Chopra, AIR 1985 SC 935 : (1985) 3 SCC 62; JL Nanda v 
Veena Nanda, AIR 1988 SC 407 :1988 Supp SCC 112. 

753. Final Report of Divorce Law, Study Commission, No 6-8 1970, New Jersey, quoted by 
Michael J Whaling in "The No fault Concept: Is this the final step in the Evolution of Divorce", 
Notre Dame Lawyer, vol 47,1971-72 pp 966-967. 

754. Evans v Evans, 161 ER 466 at p 467. 
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(N) Irretrievable Breakdown of Marriage 
3.64 Judicial Attitude 


Of late, the courts in our country have been adopting a more liberal and realistic 
approach and several judgments bear testimony to the fact that they no longer cling to 
the traditional notion of inviolability of the marriage bond. 755 - 

In a case involving Muslim parties, KRISHNA IYER J made the following observations 
as early as in 1971: 756 - 

Trivial differences get dissolved in course of time and may be treated as teething troubles of 
early matrimonial adjustment. The stream of life lived in married mutuality washes away 
smaller pebbles but that is not the case when the incompatibility of minds breaks up the 
flow of stream. In such cases the breakdown of marriage is evident. So we recognise fact 
and accord divorce. 

The following observations of JUSTICE SABYASACHI MUKHARJI in Saroj Rani v 
Sudershan Kumar 757 are significant in this context: 

... we reach this conclusion [of granting divorce] without any mental compunction because it 
is evident that for whatever be the reasons, this marriage has broken down and the parties 
can no longer live together as husband and wife; if such is the situation, it is better to close 
the chapter. 

The fact that marriage has irretrievably broken down has been heavily weighing in the 
mind of the Judges while passing orders. In V Bhagat v D Bhagat, 758 the Supreme 
Court observed: 

Irretrievable breakdown of the marriage is not a ground by itself. But while ascertaining the 
evidence on record to determine whether the ground(s) alleged is made out and in 
determining the relief to be granted, the said circumstances can certainly be borne in mind. 

The unusual step as the one taken by us herein can be resorted only to clear up an insoluble 
mess, when the court finds it in the interest of both the parties. 

Likewise, the observations of the court in Chanderkala Trivedi v SP Trivedi 759 - are 
indicative of the court's attitude in this respect: 

Whether the allegation of the husband... and the findings recorded by the ... courts are 
correct or not but what is certain is that once such allegations are made by the husband and 
wife as have been made in this case then it is obvious that the marriage of the two cannot in 
any circumstance be continued any further. The marriage appears to be practically dead. 

In Kanchan Devi v Promod Kumar, 781 the divorce case had a chequered history and 
parties were living separately for over a decade. The court found that there was no 
possibility of reconciliation; so invoking Article 142 761 of the Constitution of India it 
passed a decree of divorce. 

In Sanghmitra Singh v Kailash Chandra Singh 782 - a husband sought divorce. The wife 
informed the court that the husband had already clandestinely married another lady 
and a criminal case had already been filed against him. Granting the divorce, the court 
observed: 763 - 

Whether the husband has married for second time or not, it is now clear that the marriage 
has irretrievably broken down and none of the parties wants restoration of marital tie... 
Accordingly, by applying the doctrine of 'irretrievable breakdown', we grant a decree of 
divorce upon consent of both the parties. 



So also, in Krishna Banerjee v BB Bandyopadhyay, 7M - where there was evidence of 
mental and physical cruelty by the wife to the husband coupled with the fact that they 
were living separately for 16 years, the court found that it was a fit case for divorce as 
the marriage between the parties had broken down and they could no longer live 
together as husband and wife. In Durga Prasanna Tripathi v Arundhati Tripathi , 765 a 
husband filed a petition on the ground of desertion. The parties stayed together only for 
seven months and were living separately for 14 years; all attempts by the husband and 
his parents to bring the wife failed. After citing several authorities, the court observed 
that a good part of their lives was consumed in this litigation and the end was not in 
sight. Also, it was matter of record that dislike for each other was burning hot. 
Consequently, the court held: 766 - "Marriages are made in heaven. Both the parties have 
crossed the point of no return. A workable solution is certainly not possible. Parties 
cannot at this stage reconcile themselves and live together forgetting their past as a 
bad dream." Marriage was consequently dissolved. Similarly in Reena Jaggi v Randeep 
Jaggi , 767 where the parties stayed together for only four months and the wife filed 
criminal complaints against the husband and his parents leading to their arrest and 
subsequent bail, the court dissolved the marriage. It held that once parties have 
separated and the separation has continued for a sufficient length of time and one of 
them has presented a petition for divorce it can well be presumed that the marriage 
has broken down. The court, no doubt, should seriously make an endeavour to 
reconcile the parties, yet, if it is found that the breakdown is irreparable, then divorce 
should not be withheld. The consequences of preservation in law of the unworkable 
marriage which has long ceased to be effective are bound to be a source of greater 
misery for the parties. In AVGV Ramu v ASR Bharathi, 768 the parties entered into a 
Memorandum of understanding to have their marriage dissolved by mutual consent 
and the MOU was duly signed by both the parties. During the second motion however, 
the wife did not appear whereupon the divorce petition was dismissed by the family 
court and the High Court for want of wife's consent. On further appeal to the apex 
court, the court invoked its powers under Article 142 of the Constitution and dissolved 
the marriage. The wife had never denied her signature to the MOU, had filed the initial 
divorce petition jointly and never stated before the family court during cooling off 
period that she wanted to wriggle out and the parties were living separate for four 
years. Under these circumstances, the marriage can be considered to be completely 
broken and there was no point in keeping it alive, the court held. 

Amma Khatoon v Kashim Ansari , 769 - was a case under the Dissolution of Muslim 
Marriages Act, 1939 where the Jharkhand High Court dissolved a marriage on ground 
of irretrievable breakdown by invoking section 2(ix) of the Act, viz, "any other ground 
which is recognized as valid for the dissolution of marriages under Muslim Law." On the 
basis of the facts, the court held: 

When an intolerable situation has been reached and the partners are living with hostility for 
a considerable number of years, it is legitimate to draw an inference that the marriage has 
broken down in reality and law should recognise it and try to end the relationship. Islam 
concedes the grounds of dissolution of marriage at the instance of the wife and the statute 
itself recognizes it and preserves it as a saving provision under section 2(ix) of the Act when 
it enacted 'any other ground which is recognised as valid for dissolution of marriage under 
the Muslim Law.' 

As an incident, the court cited the case of Jameela, wife of Sabit Bin Kais, who hated 
her husband though he was very fond of her. It is said that Jameela requested the Holy 
Prophet to get her husband to divorce her on her giving him her garden. Sabit was very 
ugly and Jameela is reported to have said, "If I had no fear of God, I should have struck 
him on the face whenever he approached me". Thereupon the Prophet asked Sabit to 
take back the garden and divorce Jameela. This illustration shows the recognition by 
the Prophet of the rights of a Muslim wife to ask for divorce when it was shown that 
the parties could not live within the limits of God. Likewise in Nazrul Islam v Sajeda 
Begum 770 - where the parties were living separately for several years and the husband 


sent a "taiaknama" to the wife, and the wife filed a petition for setting aside the 
"talaknama" and for a decree of restitution, the court held that the marriage was 
irretrievably broken. It stated: 

From the consideration of facts and circumstances of the case in its totality, it can be safely 
held that the purpose and object of the marriage... has been rendered frustrated. The 
marriage is in all practical sense dead.... It appears that there is no chance of marriage 
being retrieved and it is therefore better to bring it to an end. 

However, mere fact of long separation is no ground for holding that the marriage had 
irretrievably broken down. 1 Nor is lengthy litigation per se, a ground for considering a 
marriage as broken. Accepting of such an argument, the court held in Neeta Kirit Desai 
v Bina Samuel George/ 72 would mean that in all matters wherever matrimonial 
litigation went on for five to ten years, the divorce must follow. In Indian courts, any 
litigation however minor it may be, takes years for the decision in the original court, 
then appeals take their own share of time, under these circumstances, merely lengthy 
period of litigation cannot be pressed into service to contend that marriage is dead for 
all practical purposes. The same view has been held by the Bombay High Court in 
Bajrang Gangadhar Revdekar v Pooja Bajrang Revdekar. 773 - The plea of irretrievable 
breakdown on the ground that it took over a decade for the family court to decide the 
case was dismissed. It was held that the fact that family court has not taken up the 
matter for hearing for so long does not give the husband a new ground to say that 
since a considerable time had elapsed therefore, a decree of divorce can be granted on 
the ground of irretrievable breakdown. 

The argument of irretrievable breakdown, however, did not find favour with the Calcutta 
High Court in Swapan Kumar Ganguly v Smiritikana Ganguly 774 ' as, according to the 
court, the state of being a married woman and not a divorcee or spinster by itself is a 
great protection to a woman in our society and this fact cannot be overlooked even 
where parties admittedly cannot live together. 

It may be pointed out here that even in situations where the courts are inclined to adopt 
a liberal or practical approach the marriage between the parties would not be dissolved 
only on the averments made by one of the parties that the marriage between them 
having broken down no useful purpose would be served by keeping it alive. The court 
would take a holistic view of the facts and circumstances of each case. 

In A Jayachandra v Aneel Kumar 773 where a clear finding of mental cruelty by the wife 
on the husband was made out, the Supreme Court explicitly found support for its 
decree on the additional fact that the marriage had irretrievably broken down; even 
while conceding that irretrievable breakdown of marriage is not one of the statutory 
grounds on which court can direct dissolution of marriage yet it granted the decree 
with a view to do "complete justice and shorten the agony of the parties engaged in 
long drawn battle". In Darshan Singh Gupta v Radhika , 776 however, request for divorce 
on ground of breakdown of marriage to do "complete justice" was turned down in the 
circumstances of the case. The court observed [at para 42]: 

To constitute justice, the picture should appear to be the same irrespective of the angle 
from which it is viewed. If the same sequence of facts, on a role reversal, cannot be viewed 
as doing justice to the husband, they have to be likewise viewed for the wife as well 

In Anita Kachba v KR Kachba 77 7 even though husband's allegations of cruelty against 
the wife were not established yet divorce was granted to him and one of the main 
factors that weighed with the court was that the husband had married again and this 
according to the court was "a factor sufficient to indicate that some other lady has 
walked into life of the respondent husband...under these circumstances one can fairly 
reach to the conclusion that there is irretrievable breakdown of marriage of parties". 
Vinita Saxena v Pankaj Pandit 778 - was another case where the husband suffered from a 


mental disorder, the marriage was not even consummated, it lasted for just 4-5 months 
with parties living separate for 13 years and litigating. The court, under these 
circumstances held that "the wife was entitled to be relieved from the shackles and 
chains of the respondent husband and live her own life, if nothing else but like a human 
being." Though the basis for the relief was mental cruelty, the court's observations 
clearly indicate the fact of breakdown as an important consideration for the relief. In 
Varalaxmi Charka v Satyanarayan Charka , 779 where a wife was unable to join her 
husband in the USA as she was suffering from bronchial asthma and due to very cold 
weather in USA they were living apart, breakdown of marriage was inferred. However, 
where a party is trying to take advantage of his or her own wrong and then trying to 
plead breakdown of the marriage, the court would not invoke its jurisdiction to dissolve 
the marriage, on this ground. 780 - 

As aptly stated by Menski, "it remains a fact that this is not a statutory ground so the 
judges have a weapon to stop irresponsible unilateral pleadings of breakdown of the 
marital relationship." 781 Anita Kachba, 782 - seems to be anamolous as in this case the 
husband could not prove cruelty the ground he had pleaded for divorce from wife, 
nonetheless divorce was granted as he had married again and hence, indicative of the 
fact that the marriage had broken down irretrievably. 

Where a husband developed illicit relationships with another woman and turned out his 
wife and daughter from the house, his petition for divorce with the additional plea of 
breakdown of the marriage was dismissed. Marriage gives to a wife a status in society 
which cannot be taken away lightly when she is at no fault, the court observed. 784 - 

In Vishnu Dutt Sharnna v Manju Sharma 785 - too the Apex Court declined to invoke this 
ground. This was a husband's petition for divorce on the ground of wife's cruelty which 
was turned down by the trial court as well as the High Court, which in fact held that it 
was the husband who was guilty of cruelty. The husband filed an appeal to the Apex 
Court; it was argued that the marriage was over for all practical purposes as the wife 
hardly stayed with him for 25 days and so divorce be granted on the ground of 
irretrievable breakdown of the marriage. The court, however, did not accept this. It held 
that section 13 of the Hindu Marriage Act, 1955 provides several grounds for divorce 
but irretrievable breakdown is not one of them. This court cannot add such a ground to 
the Act, the court observed, as would amend the Act which is a function of the 
Legislature. "It is for the Parliament to enact or amend the law and not for the courts", it 
said. 

The husband's counsel further argued that the court in some cases had dissolved a 
marriage on this ground but the court refused to accept it observing: 

In our opinion those cases have not taken into consideration the legal position... and hence 
they are not precedents. A mere direction of the court without considering the legal position 
is not precedent. 

The husband's appeal was consequently dismissed. 

In Pawan Kumar Dewangan v Rama, 786 where on husband's divorce petition against his 
wife on grounds of adultery and desertion there was evidence to show that it was he 
who was leading an adulterous life and had thrown his wife out of the house, the court 
turned down his plea of irretrievable breakdown of marriage on the basis of their living 
separately for long time. 

In Darshan Singh Gupta v Radhika, 787 where after the plea of cruelty and mental 
disorder failed to get relief of divorce to the husband, he unsuccessfully invoked 
breakdown of the marriage. The husband was responsible for creating a situation 
which wrecked the wifes mental, physical, psychological and medical health by 
indulging in unsafe cohabitation against strict medical advice too soon after her first 


devastating pregnancy ending in abortion and serious medical complications. In view 
of this, he could not be allowed to take advantage for the alleged breakdown of the 
marriage, and that too when the wife all through expressed her desire to live with him. 

It is significant to note that the special powers, to make any order in a given case with a 
view to doing complete justice is vested only in the Supreme Court under Article 142 of 
the Constitution. Thus, High Courts have declined to invoke irretrievable breakdown of 
the marriage to dissolve the marriage in several cases. 88 

Continuation of an unworkable marriage is perceived and construed as a species of 
cruelty on the spouses, the unwilling party specially and the courts do realise this 
though they have to take a holistic view and ensure that in the process no injustice is 
unduly done to any party. Bhulu Rani Dey v Rabi Dey, 789 was a husband's petition for 
divorce on the ground of wife's cruelty alleging infliction of mental and physical torture 
on him and that ''there was no peace but a marauding unhappiness and pain was 
gathering in the name of marriage". Cruelty was not established nonetheless the family 
court granted decree on the ground of irretrievable breakdown of the marriage. Hence, 
the wife's appeal. Her contentions were that the ground on which the decree was 
passed is not available under the HMA and further it is only the Supreme Court which, 
in exercise of its special powers under Article 142 of the Constitution which could grant 
such decree and not the family Court. After analysing several cases 790 and the rival 
contentions of both the parties, the court held [at p 134]: 

Irretrievable breakdown of marriage even though cannot be availed of as a ground directly 
for grant of divorce under section 13 of the HMA but continuance of such category of 
marriage inflicts the spouse with cruelty within the meaning of section 13(1 )(i-a) of the HMA 
and it constitutes 'cruelty' attributable to the spouse who resisted the prayer for granting 
divorce. Agony of the breakdown of the marriage cannot be excluded from the realm and 
category of cruelty. Conduct of the appellant wife and other circumstances clearly 
established 'breakdown' and thereby a new category of cruelty against the respondent who 
complained of against the appellant "for grinding the relation in tatters by her conduct. 

According to the court, it has been clearly established that the respondent has been 
continuously suffering from "cruelty" because of continuance of a dead marriage and 
hence, dismissed a wife's appeal. In Sudhanshu Mouli Tripathi v Meena Kumari , 791 - 
parties were living separately over 23 years and all efforts towards compromise failed. 
There were accusations and counter accusations of all sorts which indicated 
breakdown of the marriage. The wife neither wanted to live with the husband, nor did 
she agree to divorce by mutual consent. The continuance of such marriage according 
to the court would be cruelty; the same was consequently dissolved. So also in TN 
Narayanaswamy v N Kaleswari 792 the trial court held that the grounds alleged by the 
husband, viz cruelty and desertion, were not proved, and so dismissed the petition, but 
on appeal by him the High Court took a holistic and practical view notwithstanding 
factual findings of the lower court and granted a decree of divorce on the ground of 
irretrievable breakdown of marriage (emphasis added). Since the marriage had become 
a mirage, nothing would serve by continuance of the nuptial relationship ... The Court 
observed [at p 893]. In Ajay Gokhale v Ranjan, 793 even though the husbands allegations 
of cruelty and mental illness of the wife could not be proved, a decree of divorce in his 
favour was granted. The trial court had dismissed his divorce petition but on appeal the 
High Court held that though there were discrepancies on both sides but the fact is that 
they cannot live together and attempts for reconciliation have failed, and allowed the 
appeal. 

In Sapna v Neeraj Khandelwal , 794 where the family court granted decree of judicial 
separation instead of divorce sought by wife on ground of husband's cruelty, the same 
was set aside on appeal by the wife and divorce granted. Once the ground is 
established and the marriage is broken there was no reason for the family court to 
grant judicial separation instead of divorce, the High Court held. 


In Dr Gopal Ramanathan v Jayashree , 795 - a husband had sought divorce on the ground 
of cruelty and desertion and the wife filed for restitution. The family court dismissed 
the husband's petition and granted restitution in favour of the wife. On appeal, the court 
found that the marriage had irretrievably broken. The parties were living apart for 20 
years and leading a robotic life for no tangible reason. Any effort to keep the marriage 
alive would prove to be totally counter-productive, according to the court. Hence, "in 
order to do complete justice", a decree of dissolution of the marriage was passed. 

There have, however, been cases where the High Courts too have gone ahead and 
granted decrees on this ground as is evident from the several cases mentioned above 
and some which follow. 

In N Shankar v Saraswathi , 796 - where the trial court dismissed husband's petition for 
divorce on the ground of cruelty, the High Court on appeal found that both were at fault 
and insensitive to each other and thus the marriage was broken. So the High Court 
granted divorce in favour of the husband on the ground of denial of marital comforts. 
However by way of caution or disclaimer, it observed, "We make it clear that our opinion 
is not rested on irretrievable breaking down of marriage but based on section 13(1) of 
the Act." 

Raj Kumari v Sonu, 797 was a husband's petition for divorce under section 13, HMA 
alleging pre-marriage pregnancy of wife which wife denied and made counter 
allegation of cruelty and dowry demand. The trial court granted the divorce on ground 
of irretrievable breakdown. The same was upheld on appeal against it by the wife and 
the marriage which was an "insolvable mess" was dissolved by a decree ostensibly on 
the ground of cruelty but in reality on the ground of breakdown. Thus, from the above 
analysis it is evident that while the real basis for the relief was breakdown, yet cruelty 
was brought in to fit into the parameters of the statutes and thereby, remain within the 
confines of law. 

A judgment which is very significant in this context is Naveen Kohli v Neelu Kohli. 798 
The Supreme Court made a strong plea for incorporating irretrievable of the marriages 
as a ground for divorce under the Hindu Marriage Act, 1955. The husband had filed a 
petition for divorce on the ground of cruelty making several allegations against the 
wife; the wife too made several allegations and also criminal complaints against the 
husband. In a nutshell, it was a very acrimonious litigation devoid of sensitivity and 
decency. The family court at Kanpur granted the decree. Against this the wife filed an 
appeal before the Division Bench of Allahabad High Court which set aside the divorce 
decree; thereupon the husband filed a special leave petition under Article 136 of the 
Constitution of India. The court after analysing in great detail the facts and 
circumstances of the case, the various decisions on cruelty by the various courts in 
India and other countries, as also the law on issue, dissolved the marriage. It held: 799 

Once marriage has broken down beyond repair, it would be unrealistic for the law not to take 
notice of the fact and it would be harmful to society and injurious to the interest of the 
parties. 

Even after making all sorts of allegations and filing criminal cases against the husband, 
the wife, in this case was, was still challenging the divorce. The court aptly 
observed: 800 - 

From the analysis and evaluation of the entire evidence, it is clear that the respondent (wife) 
has resolved to live in agony only to make life a miserable hell for the appellant (husband) 
as well. This type of adamant and callous attitude.... leaves no manner of doubt.... that the 
respondent is bent upon treating the appellant with mental cruelty. It is abundantly clear that 
the marriage between the parties has been broken down irretrievably and there is no chance 
of their coming together or living together again.... there has been a total disappearance of 
the emotional substratum in the marriage. The course which has been adopted by the High 
Court [viz., setting aside the decree passed by the family court] would encourage 
continuous bickering, perpetual bitterness and may lead to immorality. 


And further, the court observed: 


801 . 


The marriage has been wrecked beyond the hope of salvage; public interest of all concerned 
lies in the recognition of the facts and to declare defunct de jure what is already defunct de 
facto. To keep the sham is obviously conducive to immorality and potentially more 
prejudicial to the public interest than the dissolution of the marriage bond. 

A copy of this judgment was sent to the Secretary, Ministry of Law and Justice, 
Department of Legal Affairs, Government of India with recommendation that the 
Government of India seriously consider bringing an amendment in the law to 
incorporate irretrievable breakdown of marriage as a ground for divorce. These 
recommendations inter alia, led to the introduction of the Marriage Laws (Amendment) 
Bill, 2010, and in August, 2013 the Marriage Laws (Amendment) Bill, 2013 was passed 
by the Rajya Sabha. It is yet to become a law though. 

In Rishikesh Sharma v Saroj Sharma 802 where parties had been living separately and 
litigating for long, the court held that the marriage had irretrievably broken down. It 
dissolved the marriage at the instance of the husband so that the parties who had 
already lost valuable part of their life can live peacefully in the remaining part of their 
life. In this context, reference may be made of a case decided by the Delhi High Court 
on 13 January 2011 803 wherein parties had been married for 53 years and out of those 
years, they had to spend 29 years litigating in court seeking divorce. The petitioner 
husband now 83, and the wife 80, married in 1953. The husband filed a divorce petition 
on ground of desertion in 1982 and the same was granted in 1994. The wife however 
appealed against this alleging that she was not given a proper hearing. Dismissing the 
appeal, the court held that the husband had proved his case and hence, the decree of 
divorce was upheld. The judge (Justice KAILASH GAMBIR), lamented: Their story has 

left me with a bitter after-taste.this is an unfortunate case where the parties have 

spent more than half their lives in courts". 

This case is a glaring example of how procedural vicissitudes can practically consume 
a person's life. 

In Vinod Kumar Rai v Manju Rai, 80 ' there were irreconciliable differences between the 
parties who also had an eleven year old daughter. It was a husband's petition for 
divorce on grounds of wife's illicit relations which was dismissed by the trial court. On 
appeal, the High Court made the following very meaningful observations: 

The trial court should have realised that in cases of such disputes between husband and 
wife, the approach should not be the same as in property disputes... For the family and the 
society as a whole, such matters need to be kept under wraps to avoid discomfiture and 
disgrace, particularly when the court can do without being specific in this regard.... It is not 
the policy of the law to break up homes but a house which is torn asunder by constant 
strifes and bickerings is a hell and must be broken up. 

The following remarks of JUSTICE GS SARAF in Anita Jain v Rajendra Jain 805 - recalling 
words of a famous jurist are worth mentioning here: 

To live with a man [or woman] you hate is a slavery but to be compelled to submit to his [or 
her] embraces is a misfortune too great even for slavery itself. 

Satish Sitole v Ganga 806 - was a husband's petition for divorce on the ground of 
desertion and cruelty. The trial court agreed that the husband had proved his case but 
thought it expedient to grant a decree of judicial separation instead of divorce. Both 
parties appealed—wife against grant of judicial separation and the husband seeking 
divorce and not judicial separation. The wife's appeal was allowed and the husband's 
appeal was rejected. Hence, the husbands present appeal. Even though, it was a 
hopeless situation where parties were living separately for 14 years out of 16 years of 
marriage, and most of the time, litigating, yet the court tried to explore the possibility of 
reconciliation. However, that having failed, the court, after referring to various similar 



cases 807 exercised its jurisdiction under Article 142 of the Constitution and allowed 
dissolution of the marriage. 

In Jagdish Singh v Madhavi Devi , 808 however where the marriage was completely 
broken and the family court had decreed divorce at husband's instance which was 
reversed by the High Court, the Supreme Court remanded the case back to the High 
Court for recording reasons in support of reversal of the family court order. The Apex 
Court was aware that the parties were living separate for long and there was no hope 
of any rapprochement and yet sent back the case to the High Court. This could very 
well mean another few years wasted. 

The above survey is indicative of the oscillatory judicial approach. However, while 
expediency demands that no marriage which has completely lost its sanctity and 
fervour should be kept in vegetative existence, nonetheless, caution and fairness 
demand that irretrievable breakdown as a ground should not become an agent of 
offence to be misused to the detriment of the innocent and the ignorant. While explicit 
existence of the ground on the statute book might facilitate the task of a judge who, 
today, seeks alibis under other provisions to grant relief in marriages which have indeed 
disastrously failed, yet it is important that the said ground for divorce, if and when 
incorporated in law, should be hedged with sufficient safeguards and applied with 
utmost discretion. 
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CHAPTER 3GR0UNDS FOR MATRIMONIAL RELIEFS 


(N) Irretrievable Breakdown of Marriage 
3.65 Conclusion 


(i) Divorce laws are being continually liberalised to meet the needs of changing 
times and facilitate liberation of spouses living in an unworkable relationship. 

(ii) Mutual consent is a major step in this direction but not often even when a 
marriage has utterly broken, one of the spouses might withhold consent to a 
mutual divorce. 

(iii) Courts have on several occasions found themselves helpless to give effective 
relief to parties where there is an evident breakdown of marriage but the 
technical evidence is not enough to prove a matrimonial fault ground within the 
framework of the statutory provisions. 

(iv) Jurists, academicians and courts, as well as the Law Commission of India, have 
recommended that irretrievable breakdown of marriage be made a ground for 
divorce. 

(v) Of late, courts are inclined to dissolve a marriage where there appears to be no 
chance of the parties living happily in the relationship. 

(vi) Irretrievable breakdown, per se, however is not enough and courts invoke a 
statutory "ground" and in view of the cumulative facts, grant relief. 

(vii) The Supreme Court in its judgments has recommended the inclusion of 
irretrievable breakdown as a ground for divorce. Such law is in the offing now. 

(viii) The ground, when introduced, needs to provide safeguards to ensure that it is 
not misused and no party is exploited. 



CHAPTER 3GR0UNDS FOR MATRIMONIAL RELIEFS 


(0) Other Grounds for Matrimonial Relief 

Apart from the commonly used grounds for matrimonial reliefs discussed above, there 
are a few other grounds as well which are as follows: 
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(0) Other Grounds for Matrimonial Relief 
3.66 Marriage within Prohibited Relations 


Marriage within certain relationships is prohibited under all the personal laws unless 
custom or usage governing them permits such marriage. The statutory position under 
the different laws is as follows: 

3.66.1 Hindu Law 


Under section 5 of the Hindu Marriage Act, 1955 amongst the conditions for a Hindu 
marriage are that (a) the parties are not within the degrees of prohibited relationship; 
(b) the parties are not sapindas of each other. If however, there is a custom or usage 
governing each of the parties permitting such marriage, then there is no bar. 

Section 3(f) and (g) of the Hindu Marriage Act, 1955 define "sapinda relationship" and 
"degrees of prohibited relationship" thus: 

3(f)(i) “Sapinda relationship" with reference to any person extends as far as the third 
generation (inclusive) in the line of ascent through the mother, and the fifth (inclusive) in the 
line of ascent through the father, the line being traced upwards in each case from the 
person concerned, who is to be counted as the first generation; 

(ii) two persons are said to be "sapindas" of each other if one is a lineal ascendant of the 
other within the limits of sapinda relationship, or if they have a common lineal ascendant 
who is within the limits of sapinda relationship with reference to each of them; 

Thus, sapinda relationship under this definition extends as far as the third generation 
(inclusive) in the line of ascent through the mother; and the fifth generation (inclusive) 
in the line of ascent through the father. 

The sapinda relationship includes: 

(i) relationship by half or uterine blood as well as full blood; 

(ii) illegitimate blood relationship as well as legitimate; 

(iii) relationship by adoption as well as by blood. 

A marriage between persons related by sapindaship is void under the Act 809 and may, 
on a petition presented by either party thereto against the other, be so declared by a 
decree of nullity. Apart from that, contravention of this clause, viz, section 5(v) entails 
simple imprisonment which may extend to one month or a fine which may extend to 
one thousand rupees or both. 810 - In Prabhjot Singh v Prabhjit Kaur 8 the parties were 
related within prohibited degrees and the wife alleged that the marriage was performed 
under threats. The husband could not prove that he was not governed by the Hindu 
Marriage Act, 1955 or that there were any customs in his society which permit such 
marriage. The marriage was consequently held to be void. 

In Arun Laxmanrao v Meena Arun 812 also, the husband had filed a petition for nullity on 
ground of sapinda relationship which fact was admitted by the wife. The wife could not 
lead adequate proof that such custom was accepted in their community. All that she 
could show was that there were two couples who were married within this relationship 
and nothing beyond that. The marriage was held to be void. 




Another condition for a Hindu marriage is that the parties should not be within the 
degrees of prohibited relationship, unless the customs or usage governing each of 
them permits such marriage. 813 - 

"Degrees of prohibited relationship" are defined as follows: 814 

Two persons are said to be within the "degrees of prohibited relationship": 

(i) if one is a lineal ascendant of the other; or 

(ii) if one was the wife or husband of a lineal ascendant or descendant of the other; 
or 

(iii) if one was the wife of the brother or of the father's or mother's brother or of the 
grandfather's or grandmother's brother of the other; or 

(iv) if the two are brother and sister, uncle and niece, aunt and nephew, or children 
of brother and sister or of two brothers or of two sisters. 

For the purpose of this clause, relationship includes, as in the case of sapinda 
relationship: 

(i) relationship by half or uterine blood as well as by full blood; 

(ii) illegitimate blood relationship as well as legitimate; 

(iii) relationship by adoption as well as by blood. 

Marriage in breach of this condition is void and entails punishment as in case of 
marriage within sapinda relationship. 

3.66.2 Special Marriage Act, 1954 


Under section 4(d) of the Act one of the conditions for a marriage under the Act is that 
the parties should not be within the degrees of prohibited relationship, unless a custom 
governing at least one of the parties permits such marriage. 

"Degrees of prohibited relationship" is defined in section 2(b) as: 

a man and any of the persons mentioned in Part I of the First Schedule and a woman and 
any of the persons mentioned in Part II of the said Schedule are within the degrees of 
prohibited relationship. 818 

Relationship includes: 


(a) relationship by half or uterine blood as well as by full blood; 

(b) illegitimate blood relationship as well as legitimate; 

(c) relationship by adoption as well as by blood. 

Two persons related to each other through descent from a common ancestor by the 
same wife are "full-blood" relations and when they are descended from a common 
ancestor but by different wives they are "half-blood" relations. Two persons related to 
each other through descent from a common ancestress but by different husbands are 
relations by uterine blood. 

A marriage within the degrees of prohibited relationship is void under the Act. 816 - In 
respect of such marriage, option is left to parties to initiate proceedings for annulment 



under section 24 and the one year limitation period under section 25, proviso (b) has no 
application. Even in the absence of declaration by court, the marriage would continue 
to be void in the eyes of the law. When the husband never resided with the wife for last 
thirteen years, the court cannot refuse to grant declaratory decree as the argument of 
delay does not apply in such case/ 

A marriage which is void in law cannot be legalised by reading section 23. Thus, when 
wife is already married when she married the appellant, the marriage being void, she 
cannot take defence that she had not suppressed this fact and so now the husband 
cannot take advantage of his own wrong. 81 8 - 

3.66.3 Parsi Law 


Under the Parsi Marriage and Divorce Act, 1936 no marriage shall be valid if, inter alia, 
the parties are related to each other in any of the degrees of consanguinity or affinity 
set forth in Schedule I. 819 The section, however, nowhere prescribes the effect of such 
marriage except that the children of such marriage shall be legitimate as would have 
been the case had the marriage been valid. 

3.66.4 Christian Law 


Under section 19 of the Indian Divorce Act, 1869 a court may, on petition filed by a 
husband or wife, declare a marriage to be null and void on the ground, inter alia, that the 
parties are within the prohibited degrees of consanguinity (whether natural or legal) or 
affinity. It may be mentioned that the prohibition resting on consanguinity is created by 
Canon law, but then, Canon law itself has its own machinery of "dispensation" under 
which an impediment can be dispensed with by the proper church authority. 

In Lakshmi Dhar v Sachit Dhar 820 the wife sought to invoke the ground that the 
marriage was within prohibited degrees of relationship and sought decree of nullity. It 
was held that dispensation had already been obtained from the competent priest and 
the petitioner could not therefore, assert that the marriage was void. A ground was also 
taken that the consent of the guardian had not been obtained to the marriage but the 
High Court pointed out that section 19 of the Indian Divorce Act, 1869 nowhere 
mentions such factor as a ground for nullity. The case went up to the Supreme Court 
where also this ground was rejected though for somewhat different reasons. 821 

3.66.5 Muslim Law 


Under the Muslim Law, consanguinity, affinity and fosterage constitute prohibited 
relationships for marriage. 

3.66.5.1 Consanguinity 


A man is prohibited from marrying (1) his mother or his grandmother, how high so ever; 
(2) his daughter or granddaughter, how low so ever; (3) his sister whether full, 
consanguine or uterine; (4) his niece or great niece, how low so ever; and (5) his aunt or 
great aunt how high so ever. 

A marriage with a woman prohibited by reason of consanguinity is void. 822 - 

3.66.5.2 Affinity 


A man is prohibited from marrying (1) his wife's mother or grandmother, how high so 
ever; (2) his wife's daughter or granddaughter, how low so ever; (3) the wife of his father 







or paternal grandfather, how high so ever; and (4) the wife of his son, or his son's son or 
daughter's son, how low so ever. 

A marriage prohibited by reason of affinity is void. 823 

3.66.5.3 Fosterage 


Whoever is prohibited by consanguinity or affinity is prohibited by reason of fosterage 
except certain foster relations, such as sister's foster-mother or foster-sister's mother, 
or foster-son's sister, or foster-brother's sister, with any of whom a valid marriage may 
be contracted. A marriage prohibited by reason of fosterage is void. 824 - 

3.65.5.4 Unlawful Conjunction 


Apart from the above, a man may not have at the same time two wives who are so 
related to each other by consanguinity, affinity or fosterage, that if either of them had 
been a male, they could not have lawfully inter married, as for instance two sisters, or 
aunt and niece. 825 - The bar of unlawful conjunction renders a marriage voidable and 
not void. 

809. Hindu Marriage Act, 1955, section 11. 

810. Ibid, section 18(b). 

811. Prabhjot Singh v Prabhjit Kaur, AIR 2010 NOC 994 (P&H). 

812. Arun Laxmanrao v Meena Arun, AIR 2006 Bom 342 (DB); see also Anima Biswas v Dipankar 
Biswas, 2004 (2) HLR 44 (Cal); Sharad Dutt v Kiran, (1997) 2 DMC 643 (Del); K Kamakshi v K Mani, 
1970 (2) MLJ 477 (Mad). 

813. Ibid, section 5(iv). 

814. Ibid, section 3(g). 

815. See Special Marriage Act, 1954, Appendix VII. 

816. See Special Marriage Act, 1954, Appendix VII, section 24 coupled with section 4(d). 

817. Mausmi Sharma v Himanshu Sharma, 2018(183) 939 All. 

818. Dheeraj v Kavita, 2015 (153) AIC 385 (Bom). 

819. Ibid, section 3(a); Parsi Marriage and Divorce Act, 1936, see Appendix XI for Schedule I of 
the said Act. 

820. Lakshmi Dhar v Sachit Dhar, (1969) 73 Cal WN 1001. 

821. Lakshmi Sanyal v SK Dhar, AIR 1972 SC 2667: (1972) 2 SCC 647. 

822. Mulla, Principles of Mahomedan Law, 1972, p 260, para 260. 

823. Ibid, para 261. 

824. Ibid, p 260, para 262. 
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CHAPTER 3GR0UNDS FOR MATRIMONIAL RELIEFS 


(0) Other Grounds for Matrimonial Relief 

3.67 Renouncing World by Entering any Religious Order 


Under the Hindu Marriage Act, 1955 a marriage may be dissolved by a decree of 
divorce also on the ground that the other party has renounced the world by entering any 
religious order. 826 - The renunciation must be complete and final withdrawal from 
worldly affairs by entering into a religious order or asceticism. 827 Merely calling 
oneself a sanyasi or wearing clothes ordinarily worn by a sanyasi is not enough. He/she 
must perform the ceremonies necessary for the same. 828 - 

It is pertinent to note that this ground is peculiar to Hindu Law as no other personal law 
provides this as a ground for matrimonial relief. 

826. Hindu Marriage Act, 1955, section 13(1 )(vi). 

827. Parshottam v Besaibhai, AIR 1932 Bom 459. 

828. Krishnaji v Hanmareddi, AIR 1934 Bom 385. 



CHAPTER 3GR0UNDS FOR MATRIMONIAL RELIEFS 


(0) Other Grounds for Matrimonial Relief 

3.68 Respondent not Heard of as Alive for Seven Years 


Amongst the rarely resorted grounds for divorce is that the respondent has not been 
heard of as being alive for a period of seven years or more by those persons who would 
naturally have heard of it had that party been alive. This ground is provided in section 
13(1 )(vii) of the Hindu Marriage Act, 1955; section 27(1 )(h) of the Special Marriage Act, 
1954, section 31 of the Parsi Marriage and Divorce Act, 1936, and section 10(1 )(vi) of 
the Indian Divorce Act, 1869 as amended in 2001. 

Under section 108 of the Indian Evidence Act also, if a person is not heard of for seven 
years continuously, by those who would have naturally heard of him if he had been 
alive, then there is a presumption that he is dead at the time when the question is 
raised. It is significant to note, however, that mere fact of not being heard of as being 
alive for seven years, per se, is not enough for a spouse to contract a second illegal 
marriage. He or she has to approach the court and obtain a decree to that effect 
first. 829 

Under the Dissolution of Muslim Marriages Act, 1939, which provides for grounds on 
which a woman married under Muslim Law may seek a divorce, one of the grounds is 
that the whereabouts of the husband have not been known for a period of four 
years. 830 A decree of dissolution on this ground shall not take effect for a period of six 
months from the date of the decree and if the husband appears in person or through an 
authorised agent during the period and satisfies the court that he is prepared to 
perform his conjugal duties then such divorce decree shall be set aside. Under section 
3 of the Dissolution of Muslim Marriages Act, 1939, in a suit on this ground the 
following particulars are required to be furnished: 


(a) The names and addresses of the persons who would have been the heirs of the 
husband under Muslim Law if he had died on the date of the filing of the plaint. 

(b) Notice of the suit to be served on such persons. 

(c) Such persons shall have the right to be heard in the suit. 

Paternal uncle and brother of the husband, if any, shall be cited as party even if he or 
they are not heirs. 

It is pertinent to note that as against seven years under other personal laws, the period 
of unknown whereabouts is four years under the Dissolution of Muslim Marriages Act, 
1939. Also, unlike other laws, the ground under the Dissolution of Muslim Marriages 
Act, 1939 is available only to a wife. 

829. Swaranjit Kaur v Lt Col Avtar Singh, AIR 2016 (NOC) 176 (P&H). 

830. Dissolution of Muslim Marriages Act, 1939, section 2(i). 



CHAPTER 3GR0UNDS FOR MATRIMONIAL RELIEFS 


(0) Other Grounds for Matrimonial Relief 
3.69 Sentence of Imprisonment 


The fact that the respondent is undergoing a sentence of imprisonment for seven years 
or more for an offence as defined in the Indian Penal Code, 1860 is a ground for divorce 
under the Special Marriage Act, 1954 831 and the Parsi Marriage and Divorce Act, 
1936. 832 Prior to the Marriage Laws (Amendment) Act, 1976 the proviso to section 
27(1 )(c) of the Special Marriage Act, 1954 provided that such petition could be 
presented after the respondent had undergone three years imprisonment. This proviso 
has now been deleted. The Parsi Marriage and Divorce Act, 1936 however, requires that 
the defendant has, prior to the filing of the suit, undergone at least one year's 
imprisonment out of the period of seven years. Under the Dissolution of Muslim 
Marriages Act, 1939 also, the wife may seek dissolution of the marriage, inter alia, on 
the ground that the husband has been sentenced to imprisonment for a period of seven 
years or upwards. 833 No decree on this ground, however, can be passed until the 
sentence has become final. While there is no such provision under the Hindu Marriage 
Act and long conviction of a person has not been specifically made ground for divorce 
but this would definitely come within the ambit of mental cruelty. In Swati v Arvind 
Mudgal , 834 - a husband was convicted and sentenced to imprisonment for murder just 
two weeks after marriage. The wife was granted divorce on ground of mental cruelty. 
"Wife of a murderer has to pay huge price for husband's crime; society treats her as a 
murderer's wife, her honour is lost forever....Her life is an endless slide backward....it is 
in the interest of justice to dissolve the marriage and put an end to the endless 
suffering and misery to enable her to live her own life," the court observed. 

831. Special Marriage Act, 1954, section 27(1 )(c). 

832. Parsi Marriage and Divorce Act, 1936, section 32(b). 

833. Dissolution of Muslim Marriages Act, 1939, section 2(iii). 

834. Swati v Arvind Mudgal, 218 (2015) DLT729 : II (2015) DMC 108 Del. 



BARS TO MATRIMONIAL RELIEFS 


A spouse may seek matrimonial relief if he or she can establish the ground which 
entitles him or her to the relief. This right, however, is not absolute and there are 
conditions/situations which would stand as a bar to the applicant seeking relief. This 
section refers to these bars. 



CHAPTER 4BARS TO MATRIMONIAL RELIEFS 


4.1 Introduction 


While all the personal laws make provision for matrimonial reliefs on various grounds, 
the right of the aggrieved party or the petitioner to seek relief is not absolute. He/she 
has not only to establish that the grounds prescribed for relief sought for exist, but also 
that there are no situations or circumstances which would debar him/her from getting 
the relief despite the existence of the statutory ground. Thus, all statutes provide for 
certain bars to relief, for instance, taking advantage of one's own wrong, condonation, 
collusion and delay. 1 

1. Special Marriage Act,1954, section 34; Hindu Marriage Act, 1955, section 23; Parsi Marriage 
and Divorce Act, 1936, section 35; Indian Divorce Act, 1869, sections 12-14 as amended in 2001. 



CHAPTER 4BARS TO MATRIMONIAL RELIEFS 


4.2 Taking Advantage of Wrong or Disability 


The Hindu Marriage Act, 1955, vide section 23(1 )(a) makes it very specific that before 
granting any decree, the court has to satisfy itself that the grounds for the relief sought 
exist, and that the petitioner is not in any way taking advantage of his or her own wrong 
or disability for the purpose of such relief. This requirement is based on the doctrine of 
sincerity, and on the principle that one who comes to court must come with clean 
hands. While other statutes are not as explicit, it is implied in the ground which 
provides that "there is no other legal ground why relief should not be granted." 2 - This 
duty is enjoined on the court, irrespective of the fact whether the proceeding is 
defended or not. Thus, even where a case is ex parte, the court has to be satisfied. In 
Balwinder Kaur v Hardeep Singh, 3 - a wife was duped into signing a divorce petition by 
the husband; the husband did not appear and an ex parte decree was passed. The wife 
approached the Supreme Court after an unsuccessful appeal before the High Court. 
The court held that the grant of ex parte divorce, without satisfying itself whether the 
requirements of section 23 were complied with, was not proper. As ponted out by the 
court in CArul Manikandan v T Archana, A - petition for divorce is not like any commercial 
suit. Section 23 [Hindu Marriage Act] mandates that the court, before granting decree 
of divorce, whether defended or not, has to satisfy itself in respect of several factors 
mentioned in petition for divorce. In this case, divorce by mutual consent was sought 
on the basis of panchayat muchaiika which was entered into by the parties but later the 
wife backed out. The court refused the husband's petition for divorce as he could not 
satisfy the court with regard to his averments of cruelty by the wife. 

In Sapna Sharma v Rahul Sharma, 5 - ex parte proceedings were set aside even though 
sufficient cause could not be shown by the party seeking the setting aside. It was held 
that a divorce petition should not be allowed to be decreed uncontested; even if the 
party was found to be negligent, the other side could have been compensated by award 
of costs. 

Likewise, in Vijay Lakshmi Devi v Gautam Mishra , 6 - a husband filed a petition for 
restitution of conjugal rights with alternative prayer for divorce on the ground of 
desertion. The fact that the wife remained ex parte would not, according to the court, 
absolve the husband to discharge onus for making out a case for divorce. 

When both parties filed a divorce petition on ground of cruelty, on different set of facts 
and none admitted the facts pleaded by the other, a decree of divorce passed by the 
court without recording its satisfaction and completely ignoring the provisions of 
section 23, was held to be not proper. 7 - 

In Mohan Lai v Mohan Bai 8 - a wife sought divorce on the ground of husband's second 
marriage. The husband challenged the same on the plea that since the wife did not give 
him company and lived separate, he was impelled to remarry and that being so his 
remarriage is the consequence of the wife's fault of which she cannot take advantage. 
The court rejected his argument and held that by living separate, the petitioner wife 
cannot be said to have committed any "wrong" within the meaning of section 23 of the 
Act so as to debar her from claiming relief. 

Likewise, the fact that the petitioner wife was fully aware of the husband's first wife 
was held to be no defence by the husband challenging the wife's petition for divorce, 9 - 
nor the fact that he had married again at the instance and request of the wife because 
she was not capable of bearing a child. 10 



Where the husband was having illicit relations with a neighbouring lady, ignoring his 
own family, and the wife objected to it and quarrelled on that account, the husband's 
petition for divorce on ground of mental cruelty to him inflicted by the wife was 
rejected. The court held that the wife's conduct was a natural reaction of her husband's 
conduct and he could not be allowed to take advantage of his own wrong. 11 - Likewise, 
in Swapna Chakrawarti v Viploy Chakrawarti,^ 2 - the petitioner husband failed to prove 
the charges of cruelty and desertion against his wife, rather it was found that he 
himself was guilty of living in adultery. It was argued that since the marriage had 
irretrievably broken down, the alternate relief of judicial separation could be given, but 
the court refused to accept the same. It held that even if there was an irretrievable 
breakdown of the marriage, the same was occasioned and brought about by the 
husband himself, and he could not be allowed to take advantage of his own fault. In 
Kanchan Sahu v Premananada Sahu , 13 - a family court granted an ex parte divorce 
decree to the husband on the ground of the wife's desertion, without considering the 
factors which compelled her to leave the matrimonial house. On appeal, the case was 
remanded for fresh decision. The wife's allegation was that she was compelled to leave 
the house due to the husband's ill-treatment, who had also kept a mistress in the 
house. The High Court held that in these circumstances, the husband cannot blame the 
wife for leaving him. "This will amount to giving a premium to the husband for his 
wrongful act," the court observed. 14 - 

A husband who obtains a decree of restitution of conjugal rights against his wife, but 
refuses to allow her to join him is guilty of misconduct which would debar him from 
getting relief in view of section 23(1 )(a). He cannot approach the court for relief under 
section 13(1 A) of the Hindu Marriage Act, 1955 on the ground of non-resumption of 
cohabitation for more than one year after the decree. There was a clear finding on 
record that he had obtained the decree not to act in obedience but to keep the wife 
deprived of her right to his company. 15 - Similarly, a husband obtained a restitution 
decree with an oblique motive to create a ground for dissolution of marriage under 
section 13(1 -A)(ii) of the Hindu Marriage Act, 1955. He thwarted all attempts by the 
wife to join him and "stonewalled all efforts of the respondent (wife) and her relations 
and panchayat to persuade him to keep her with him as his wife". The court refused to 
grant him divorce. 16 

In Hirachand Srinivas Managaonkar v Sunanda , 17 - the wife had obtained judicial 
separation on the ground of the husband's adultery. The court also ordered the 
husband to pay maintenance to her and to the minor daughters. The husband did not 
comply with this order, and also continued to live in adultery. His petition for divorce 
under section 13(1 A) on ground of non-cohabitation, after the decree of judicial 
separation, was rejected on the ground that he could not be allowed to take advantage 
of his own wrong. Likewise, in Ram Chander v Anguri Dev/', 18 - a husband filed a petition 
for divorce on grounds of the wife's cruelty and desertion. The parties lived together for 
18 years and had a female child (who later died). His allegations of cruelty and 
desertion were vague and unacceptable. His intention was found to be not bona fide, 
because he wanted to get rid of her as she could not give birth to a male child, and 
wanted to remarry in the hope of getting a male child. Because of his bad behaviour, 
the wife was forced to leave the matrimonial home. There was, however, restitution by 
way of compromise, but the husband's attitude did not change. The husband also 
argued that since they had been living separately for over the last 13 years with no 
chance of reconciliation, the court should grant divorce. The court dismissed the 
husband's appeal on the ground that he cannot be allowed to take advantage of his 
own wrong; he wanted to get rid of his wife so that he could marry again with a hope to 
get a son. 

In Dilip Kumar Barik v Usha Rani Barik , 19 a decree of restitution was passed in favour of 
the husband. On the wife's application for maintenance, the husband's defence was, 


inter alia, that even after a restitution decree against her, she took no steps to comply, 
and since she is guilty of non-compliance of the court decree, she should not be 
entitled to maintenance. Dismissing the contention, the court held that in Indian 
society, the husband should take steps to enforce a decree for restitution if in fact he 
wanted her back. Complete inaction on his part, after securing restitution, would 
indicate lack of genuine interest to secure her company. As duty is on both parties to 
respect the court decree, the husband could not be excused if he displays a total 
apathy to seek his wife's return to the matrimonial home. 

A husband who conceals the fact of his first marriage, and gives an advertisement for 
his third marriage even while there has been no divorce, is not entitled to relief in view 
of the provision of section 23(1 )(a) of the Act. 

However, in Ashok Hurra v Rupa Bipin Zaveri, 2 the husband, pending proceedings for 
divorce by mutual consent, remarried, and yet was given relief. The Supreme Court 
itself admitted that the husband's conduct was blameworthy. It remarked: 22 

We have not lost sight of the fact that conduct of the husband is blameworthy in that he 
married a second time and got a child during the pendency of the proceedings but that 
factor cannot be blown out of proportion... 

The husband's conduct was not only blameworthy and reprehensible, but also an 
offence under the Indian Penal Code, 1860. Yet the court decreed divorce in his favour. 
Likewise, in Poonam Gupta v Ghanshyam Gupta 23 the husband filed a divorce petition 
alleging cruelty, etc and obtained an ex parte decree; soon after the decree he remarried 
and also had a child. The wife challenged the ex parte order before the Division Bench, 
which was admitted, and the case was remanded to the family court for expeditious 
disposal. The family court held that the husband's charges against the wife were not 
proved; but in view of allegations and counter allegations, it not being possible for 
parties to live together, divorce was granted, subject to husband's paying rupees five 
lakhs to the wife. The wife appealed. Efforts for reconciliation were made, and while the 
wife was prepared to go back, the husband "categorically refused". 

Nonetheless, the wife's appeal was dismissed. The court observed: 24 

Since there are allegations and counter-allegations of misbehaviour and mental torture by 
both the parties, we find that it would not be actually possible for the two to live together. 

Besides, there is also the fact that during the pendency of the suit for divorce, the husband 
has remarried and has two children. 

And further still, the husband's "fault" is reiterated as follows: 25 

Taking advantage of the ex parte divorce, he immediately remarried making a situation 
impossible for the wife to return and live together. In fact the circumstances indicate that 
the plaintiff-husband was responsible for creating a situation in which the court may not be 
left with any other alternative but to grant a decree of divorce as under no circumstances 
can the marriage be retrieved. 

Thus, the husband himself created conditions of breakdown and then succeeded in 
using them to his advantage. 

However, the court before whom the parties appear is the best judge of the 
circumstances and conduct of the parties and hence would decide according to the 
demands of justice, expediency and equity in the case; nonetheless an element of 
subjectivity cannot be ruled out and different judges may construe the same fact and 
situation differently. Such cases, rare though, are unfortunate and enigmatic even for 
the courts to decide. The husband behaves irresponsibly and remarries in haste, has 
another wife and probably child also and the first wife, without any serious fault is left 
high and dry. The court would not thrust a decree of divorce against her but for the 
husband's conduct/actions, however, at the same time, it (court) cannot lose sight of 


practicalities. In such situation, it is not possible for the two wives to live together and 
at the same time, the court cannot altogether ignore the interest of the second wife and 
children. The choice is between the devil and the deep sea. 

2. See Special Marriage Act, 1954, section 34(f); Parsi Marriage and Divorce Act, 1936, section 
35(e); Indian Divorce Act, 1869, section 14. 

3. Balwinder Kaur v Hardeep Singh, AIR 1998 SC 764. 

4. C Arul ManikandanvTArchana, 2018(181) A\C 361 Mad. 

5. Sapna Sharma v Rahul Sharma, 2018 (191) AIC 878 P&H; See also GP Srivastava v RK Raizada, 
2000 (3) SCC 54. 
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4.3 Collusion 


Collusion is an agreement or understanding between the parties or their agents, to 
present or prosecute a petition, either in the positive side, by putting forward true facts 
in support of a false case or false facts in support of a true case, or in the negative, to 
suppress facts which would prevent or tend to prevent the court from granting a 
divorce. It is an illicit secret understanding to which, parties who are jointly furthering a 
common object, assume the semblance of hostility. 26 

According to Rayden, 27 "collusion means an agreement or bargain between the parties 
to a suit or their agents, whereby the initiation of the suit is procured or its conduct 
provided for." "Collusion in judicial proceeding is a secret arrangement between two 
persons that one should institute a suit against the other to obtain a decision in judicial 
tribunals for some sinister purpose." 28 - In the context of matrimonial relief, when a 
matrimonial proceeding is initiated or conducted by an agreement or understanding 
between the parties, it is collusion. This agreement may be express or implied. 

Under section 23(1 )(c) of the Hindu Marriage Act, 1955, the court, before granting relief 
under the Act, has to satisfy itself that the petition is not presented or prosecuted in 
collusion with the respondent.- 9 This provision does not, however, apply to petitions 
under section 11 of the Act, viz., for decree of nullity on ground that the marriage is 
void. Section 47 of the Indian Divorce Act, 1869 provides that "every petition under this 
Act for a decree of dissolution of marriage, or of nullity of marriage, or of judicial 
separation shall state that there is not any collusion or connivance between the 
petitioner and the other party to the marriage." In fact, vide section 16 of the Act, a 
decree nisi obtained by collusion will not be made absolute. The court can reverse such 
a decree. 

Likewise, under section 35(b) of the Parsi Marriage and Divorce Act, 1936, the court, in 
any suit for nullity, dissolution or divorce, has to satisfy itself that the husband and wife 
are not colluding together. This provision applies even in undefended cases. 

Collusion as a bar to matrimonial relief has been provided, to safeguard the 
administration of those conditions on the fulfillment of which alone, the marriage tie 
can be dissolved. Its object is to ensure, as far as possible, that nothing but the truth 
shall be laid before the court, and that no matrimonial facts shall be hidden from its 
consideration. 30 

Failure to plead absence of collusion, however, is not fatal to a petition. Thus, where a 
wife sought dissolution of her marriage where her "husband" already had a spouse 
living, without pleading absence of collusion, it was held that she would be entitled to 
relief if there is otherwise enough proof to satisfy the conscience of the court that there 
was no collusion. 31 In another case, a husband, both before and after presenting his 
petition, had several interviews with his wife, and at such interviews, gave her sums of 
money urging her not to oppose the petition. He promised her that if she complied with 
his request he would do no harm to the co-respondent. The wife consequently did not 
appear at the trial and the material facts showing that the petitioner's conduct had 
conduced to the adultery were withheld. It was held that collusion between the parties 
was proved. 32 - However, the fact that the respondent also wants the marriage to be 
dissolved does not necessarily lead to an inference of collusion. 33 Also, merely 
because a petitioner remains ex parte and the wife does not appear, does not mean 




that there is collusion between the parties, if the evidence is supported by disinterested 
witnesses to the satisfaction of the court. 34 - 

In M Aruna Kumari v AV Janardhan Rao, 35 - a wife filed a petition for judicial separation 
which the husband critically contested but in order to end the tension he indicated in 
his written statement that he had no objection if the decree were granted in favour of 
the wife. After a lapse of one year when the husband sought divorce under section 
13(1A)(i), viz, non-cohabitation after the separation decree, the wife resisted the same 
contending that she was never interested in separation and that she got the decree in 
the hope that it could bring a positive change in the husband's attitude. The Family 
Court dismissed the husband's petition on the ground that the separation decree was 
without contest and literally a consent or collusive decree. On an appeal by the 
husband, the Andhra Pradesh High Court, 36 - analysing the entire evidence and relying 
on Saroj Rani v Sudershan Kumar 

Chadha, 3, held that a consent decree per se, in matrimonial matters cannot be treated 
as collusive. Hence, the wife's present SLP. On the basis of the facts and the evidence, 
the Supreme Court found no reason to interfere with the High Court's order. 

Collusion is no bar to a petition for divorce by mutual consent either, 38 since the very 
basis of such petition is joint and mutual consent. 

A decree obtained by collusion between the parties, cannot be set aside on the 
application of either party because that would amount to allowing the colluding party to 
take advantage of his or her wrong. 39 

26. Churchward v Churchward & Halliday, 1 (1895) LR Probate Div 7, p 7. 

27. Divorce, Seventh Edn, p 210 (Ed J Jackson, DH Colgate, CTA. Wilkinsor), Butterworths, 1958. 

28. Nagubai Ammal v B Sharma Rao, AIR 1956 SC 593 : 1956 SCR 451 quoting Wharton's Law 
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CHAPTER 4BARS TO MATRIMONIAL RELIEFS 


4.4 Condonation 


Condonation means forgiveness of the matrimonial offence and the restoration of 
offending spouse to the same position as he or she occupied before the offence was 
committed. Thus, when a spouse condones a matrimonial lapse of the other, then he or 
she cannot later seek relief on that ground. Condonation, as a bar for relief is provided 
in almost all the statutes. Under section 34(b) of the Special Marriage Act, 1954, it is 
laid down that when adultery or cruelty is condoned by the petitioner; he/she is not 
entitled to any relief on those grounds. Under sections 13 and 14 of the Indian Divorce 
Act, 1869, amended in 2001, no relief is available to a petitioner on the ground of 
adultery of the respondent, if such adultery has been condoned. The Hindu Marriage 
Act, 1955, vide section 23, provides that in a petition for judicial separation or divorce 
on the ground of respondent's adultery or on the ground of cruelty, no relief would be 
available when the adultery or cruelty has been condoned. 

To constitute condonation, there must be two things—(i) forgiveness and (ii) 
restoration. There is to be both, a factum of reinstatement; and a clear intention to 
forgo and remit the wrong. Thus, when divorce was sought by a husband on the ground 
of the wife's adultery, and it was alleged that the parents of the wife were called and 
they assured that there will be no such lapse by their daughter in future, and thereupon 
the parties lived together, it was held that the alleged offence had been condoned. 40 
Likewise, if after an alleged act of mental cruelty inflicted by a wife with threats to 
commit suicide, the spouses lived together for about eight months, cruelty was 
deemed to have been condoned. 41 In Chintalapudi Sathiraju v Chintalapudi Lakshmi, 42 - 
a husband had sought annulment of marriage on the ground of fraud, by concealment 
of the fact that the wife had undergone thyroid operation due to cancer. It was, 
however, shown in evidence that he was apprised of the fact before the marriage. Apart 
from that, they cohabited as husband and wife after the husband went with her for her 
medical check-up. The court held that fraud as alleged by the petitioner was condoned, 
and his petition was rejected. Where, despite allegations of the husband that the wife 
was suffering from paranoid schizophrenia and Gilbert Syndrome, he continued to 
cohabit, it was held that he was not entitled to relief under section 12 of the Act 
(annulment of marriage). 43 - Likewise, in Japan Kumar v Jyotsna, 44 - a wife filed criminal 
cases and a maintenance suit against her husband. However, there was a compromise, 
and the parties lived together for over a year. In the husband's petition for divorce on 
the ground of cruelty, it was held that he could not take the plea of cruelty committed 
before the compromise, because such cruelty, if any, stood condoned. Likewise, in Kiran 
Devi v Vinod Kumar Gupta, 45 - and Jyoti Devi Soni v Gouri Soni, 45 - both the husband and 
wife, respectively, made allegations of cruelty against their respective spouses, but 
continued or resumed cohabitation. In both cases even a child was born to them and 
the courts held that cruelty was condoned and the petitioning spouse was not entitled 
to relief. In Manita Verma v Anant Ram, 47 - where allegations about cruelty by wife 
pertained to period between 1992 and 1997 but subsequently there was a compromise 
and they started living together, it was held that cruelty was condoned, and hence the 
husband was not entitled to divorce on the ground of cruelty. 

Condoned cruelty would however, revive, if the conduct of the errant spouse who has 
been condoned, resumes his/her wrongful behaviour and conduct after the 
condonation/ 8 - If earlier acts of cruelty are allegedly condoned, subsequent act of 
adultery or desertion or any other matrimonial wrong can very well form the basis for 
matrimonial relief thereby reviving matrimonial fault. As pointed out by the court in 
Jagdish Prasad Tanwar v Kasturi Devi. 49 - 



Condonation of matrimonial offence is not to be likened to a full presidential pardon under 
Article 72 of the Constitution which once granted wipes out the guilt beyond the possibility 
of revival. Condonation is always subject to the implied condition that the offending spouse 
will not commit a fresh matrimonial offence either of the same variety as the one condoned 
or of any other variety.... No matrimonial offence is erased by condonation. It is obscured 
but not obliterated. Since the condition of forgiveness is that no further matrimonial offence 
shall occur, it is not necessary that the fresh offence should be ejusdem generis with the 
original offence. Condoned cruelty can, therefore, be revived by, say desertion or adultery. 

In the context of condonation, there is a need for caution, lest conciliatory efforts by 
the aggrieved spouse be construed as condonation. Derrett's remarks and 
apprehensions are apt. He says: 50 

Husbands who are licentious or cruel may overawe the submissive wife into a course of 
behaviour which... would [could]... be construed as condonation... the courts in India must 
see whether in the light of habits of the social group to which the parties belong the wife's 
submission has really constituted condonation and so wiped out her subsisting right to 
matrimonial relief; it must also see whether the behaviour characterised by the admittedly 
errant husband [or the wife] as condonation could be attributed to attempts at 
reconciliation. 

Cohabitation pursuant to the knowledge of adultery is not a sine qua non for an 
inference of condonation, but it is a strong factor in inferring condonation. Where, 
however, a husband cohabited only until he had a mere suspicion about the wife's 
adultery but as soon as his doubt was confirmed, he filed a petition, it cannot be said 
that he had condoned the wife's adultery. 52 - It is pertinent, however, to note that the 
Indian Divorce Act, 1869 specifically provides that no adultery shall be deemed to have 
been condoned within the meaning of this Act, unless where conjugal cohabitation has 
been resumed or continued. 53 - 

One single act of cohabitation after discovery of fraud, which is a ground for annulment 
under the Hindu Marriage Act, 1955, would not, however, operate as condonation, 
unless it is a conscious and deliberate ratification of the marital status by the aggrieved 
spouse, leading to a strong inference that the petitioner had condoned the same. 54 - 

When resumption of cohabitation has been induced by false statement or fraud, there 
is no condonation. 5 . 

When a husband makes efforts to bring back his wife who is living in adultery, but the 
wife, instead, charges him of illicit relations with a female colleague in office and also 
commits adultery, the husband's petition for divorce cannot be resisted on ground of 
his having condoned her adultery. 56 - 

It is the duty of the court to consider the question of condonation, even though 
condonation is not pleaded as defence by the respondent. In NG Dastane v S 
Dastane, 57 where the parties, had been quarrelling and litigating for years, the court 
declined to give relief on the ground that the wife's alleged act of cruelty had been 
condoned by the husband. It was further held that section 23(1)(b) of the Hindu 
Marriage Act, 1955 casts an obligation on the court to consider this question, even 
when not pleaded and in undefended cases as well. The Himachal Pradesh High Court 
in Nirmala Devi v Ved Prakash , 5S held that in view of section 23(1 )(b), it is the duty of 
the court to find in every case whether cruelty had been condoned. 

Delay in filing a divorce petition on ground of wife's adultery does not necessarily imply 
condonation of the matrimonial offence. In Parveen Singh v Kanchana Devi, 59 where 
there was no evidence which could lead to such inference and there was no 
cohabitation between the parties, the wife's plea that in view of the delay in filing the 
divorce petition, condonation should be inferred, was rejected. 
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CHAPTER 4 BARS TO MATRIMONIAL RELIEFS 


4.5 Delay 


Delay in filing a suit for matrimonial relief is another bar in matrimonial litigation. It is, 
however, not any delay, but only unnecessary and improper delay, which would operate 
as a bar. The idea is that the offended spouse should not be allowed to hold his 
weapon, i.e., the ground which entitles him/her to relief, over the head of the other party 
for an unlimited or unreasonable period. As remarked by JUSTICE GANESAN in one 
case: 60 - 


The court is not to be used as a place to which people can come for redress just when it 
suits them or to have redress for their private wrongs unconnected with the breach of 
matrimonial duties. 

However, as aptly pointed out by Derrett, 61 - Indian conditions require a much more 
lenient attitude towards delay in starting proceedings than would be expected in the 
West. If the plaintiff or the petitioner is content with a wretched lot until new 
harassment occurred, or was not aware of the rights or was unable to engage someone 
to offer advice, as may often happen with illiterate or poor people, a longer delay might 
not be "unnecessary" or "improper". 

For instance, in Nirmoo v Nikka Ram, 62 - where a wife tolerated and acquiesced in her 
husband's pre-Act second marriage for eleven years, and thereafter filed a divorce 
petition under section 13(2)(i) of the Act because her husband wanted properties 
which she had inherited meanwhile, the delay was well explained. 

All the matrimonial law statutes provide that a matrimonial petition should be 
presented without unnecessary and improper delay. Thus, under section 14 of the 
Indian Divorce Act, 1869, "the court shall not be bound to pronounce ... decree if it finds 
that the petitioner has ... been guilty of unreasonable delay in presenting or prosecuting 
such petition...." Section 35 of the Parsi Marriage and Divorce Act, 1936, provides that 
relief can be decreed only when the court is satisfied that, inter alia, "(save where a 
definite period of limitation is provided by this Act) there has been no unnecessary or 
improper delay in instituting the suit." 

The wordings of section 34(e) of the Special Marriage Act, 1954, and section 23(d) of 
the Hindu Marriage Act, 1955, are the same viz, "there has not been any unnecessary or 
improper delay in instituting the proceeding." 

Thus, it is unnecessary or improper delay only, which would be a bar under the Parsi 
Marriage and Divorce Act, 1936, Special Marriage Act, 1954 and Hindu Marriage Act, 
1955 against the petitioner filing a suit. The Indian Divorce Act, 1869 refers to 
unreasonable delay. However, in this context, this includes unnecessary and improper 
delay, and hence is practically no different from the other Acts. 

It may be pointed out here that in respect of certain matrimonial grounds in the various 
Acts, there is a specific time limit prescribed in the section itself, within which the 
aggrieved party has to file his/her application for relief. For example, under the Hindu 
Marriage Act, 1955, in case of voidable marriage, where relief is sought on grounds of 
force or fraud, or on the ground that the respondent was, at the time of the marriage, 
pregnant by some person other than the petitioner, the limitation period is one year 
after the force had ceased or the fraud was discovered, and one year from the date of 
marriage, respectively. 63 - 



In a case where a wife seeks to repudiate her marriage on the ground that the same 
was solemnised before she attained the age of 15 years, she has to file the petition for 
divorce between the age of 15 and 18. She cannot file her application after attaining the 
age of 18 years. 64 It is significant to note that after the enactment of the Prohibition of 
Child Marriage Act, 2006, vide section 3(3) both the spouses have the right to seek 
annulment of the marriage within two years of attaining majority. In other words, in 
case of a male, such petition has to be filed before he attains the age of 23 and in case 
of a female, before she attains the age of 20. 65 - 

Apart from this, no petition for divorce can be presented within one year of marriage, 
unless it is a case of exceptional hardship. 66 

These are specific situations where the ground for relief itself stipulates the period 
within which petition has to be filed. In other cases, the proceedings are governed by 
the clause under section 23(d) of the Hindu Marriage Act, 1955. 

Under the Parsi Marriage and Divorce Act, 1936, in case of petition for divorce based on 
the ground that the defendant was of unsound mind at the time of marriage, and has 
been habitually so up to the date of the suit, the suit has to be filed within three years 
from the date of the marriage. 67 If the ground for relief is the wife's pregnancy at the 
time of marriage by some person other than the plaintiff, the suit has to be filed within 
two years of the date of marriage; 68 in case of post-marriage adultery, fornication, 
bigamy, rape or unnatural offence by the defendant, the divorce petition has to be filed 
within two years after the plaintiff came to know of the fact. 69 - If the defendant has, 
since the marriage, voluntarily caused grievous hurt to the plaintiff, or has infected the 
plaintiff with venereal disease, 70 or, where the defendant is the husband, has 
compelled the wife to submit herself to prostitution, the petition for divorce cannot be 
filed later than two years after the infliction of grievous hurt, or after the plaintiff came 
to know of the infection, or after the last act of compulsory prostitution. 

In cases other than the above, the general clause against unnecessary or improper 
delay, as provided in section 35(d) of the Act, would apply. 

A reference may be made of a few cases which are illustrative of the court's approach 
towards, and interpretation of, culpable delay. Some of the general factors which lead 
to delay in the filing of judicial proceedings, and of which courts take due notice are 
high cost, honour and prestige of the family, fear of scandal and hope of reconciliation. 

In Nijhawan v Nijhawan , 72 - a petition for annulment of marriage, filed 13 years after the 
marriage, on the ground of husband's impotence was allowed, because of the 
conditions of the society and the traditions of the families to which the parties 
belonged. In Jyotsnaben Radial v Pravin Chandra Tulsidas, 73 ' a husband's petition for 
annulment of the marriage on the ground of wife's impotency, six years after marriage, 
was held not to be barred. The husband waited that long in the hope that medical 
science may find some cure. The delay was held not to be unnecessary or improper. 

In Adelaide v William , 74 - a case under the Indian Divorce Act, 1869, a wife brought a 
petition for dissolution of marriage, alleging desertion by husband for more than 26 
years, and the reason for this delay, even though not specifically averred in evidence, 
appeared to be that she had to bring up two daughters and a son, and she thought that 
divorce would be detrimental to the interests of her children and would adversely affect 
their education, and their moral and mental upbringing. She had, therefore, to wait till 
the children were educated and married. The delay was condoned. Delay in filing a 
petition for divorce by mutual consent is not relevant. Thus, in Sadhna Gupta v State of 
Jharkhand, 75 where parties were living separately for 18 years and ultimately decided 


to go in for a mutual consent divorce, the same was granted by the High Court. (The 
trial court had dismissed it on ground of inordinate/unnecessary delay). 

Similarly, in Atmaram v Narbada Devi, 76 - a wife filed a suit for restitution of conjugal 
rights after a six-and-half year period of separation. During this period, all efforts were 
made for reconciliation, which failed. The delay was held to be not improper or 
unnecessary. 

In Banubhai v Ratna 7 ' while considering the effect of delay on the wife's petition for 
divorce against the husband on ground of his adultery, the court held that it must weigh 
the consequences, both to the parties and to the children, against the possible injustice 
of permitting a party to reverse a position in which it might have acquiesced. In this 
case, both the parties had developed illicit relations and also had children out of those 
relations. They had moved, each in his or her own way, to a position wherefrom there 
was no return. In addition, they had children also. According to the court, to refuse 
divorce would be not only to continue them in this anomalous condition, but also doom 
their children to the stigma of illegitimacy. Where law allows discretion, it should be 
exercised in a manner conducive to lessening of human unhappiness. Delay was 
ignored and decree of divorce was granted. As observed by the Court in Harinder Pal 
Singh v Sukhwant Kaur, 78 - condonation of delay where sufficient cause is shown should 
be the rule and refusal of the same, should be an exception; all however, depending on 
the circumstances of the case. 

In Pawan Kumar v Mukesh Kumari , 79 - an application for annulment by the husband filed 
under section 12(1 )(d) of the Hindu Marriage Act, 1955, on the ground that the wife 
was pregnant at the time of marriage by some other person, was held to be time-barred 
under clause 2(b)(ii) of the section, since it was filed six years after the marriage. 
However, in view of the facts and circumstances of the case, the petition for annulment 
was allowed to be converted to one for divorce under section 13 on the ground of 
cruelty, and a divorce decree passed. 

In Thimappa v Thimmava, 80 however, where a husband filed a petition for divorce on 
ground of wife's adultery, four or five years after he came to know about this, it was 
held to be a case of unreasonable delay. A suit for annulment, on the ground that the 
fact of the wife's suffering from a congenital heart disease was concealed, filed after 
the limitation period, was dismissed in Sarala Bai v Komal Singh , 81 - 

In Lakshmi Ammal v Alagirswami, 82 - a second wife, married to the respondent six years 
before the commencement of the Hindu Marriage Act, 1955, filed a divorce petition 
under section 13(2)(i), on the ground that her husband already had a wife when he 
married her. She lived happily with the husband along with his first wife for seven years, 
and also had two children after the Act came into force; with full knowledge of her right 
to seek relief under the Act. The court refused to give relief on the ground of delay. It 
observed, "a wife cannot keep this brahmasthram in reserve, live happily for a number 
of years with her husband, beget children and then after lapse of a quarter of a century, 
use this Brahmasthram at the slightest provocation against her husband." 

Likewise, where a marriage was sought to be annulled five years after the marriage, on 
the ground that consent was obtained fraudulently, and the delay was not properly 
explained, the petition was held to be barred. 83 An application for annulment of 
marriage on the ground of fraud filed by the husband alleging that he was married to 
the sister of the girl with whom in fact the marriage was fixed, after the statutory period 
of one year, was dismissed. The husband had stated that he had discovered the fraud 
on the very next day of the marriage, yet he took so long to file the petition. ! A 
husband's petition for restitution of conjugal rights against the wife, who had gone to 
her parents for delivery and did not come back, long after the delivery, was turned down 


in Satya Devi v Satpal. 85 - According to the court, there was inordinate delay and if the 
husband sincerely wanted her back he would have filed the petition soon after delivery. 
Further, the court felt that the petition, if allowed after 27 years of their marriage, would 
pave the way for divorce; which the court was not inclined to facilitate in the facts and 
circumstances of the case. Where a husband filed a divorce petition on ground of wife's 
desertion after a delay of eleven years and the plea taken for the delay was the 
pendency of two litigations-under section 498-A IPC and section 125 CrPC—against 
him, the delay was held to be unnecessary and improper. 86 - 

In Lily Saini v Nand Kishore Saini, 8 however a wife's petition for divorce on the ground 
of desertion was filed after a little over two years from the date of accrual of cause of 
action was held not to be a case of improper or unnecessary delay. The period of two 
years as provided in section 13(1 )(ib) of the HMA suggests minimum requirement for 
filing petition and not the maximum, the court observed. 

A delay of 25 years in filing an application for maintenance under section 125 CrPC 
was held to be very well explained and so allowed. The wife was hoping all though that 
the relationship would improve; moreover, her parents were against the idea of any 
court proceedings fearing social disapproval. After the death of the parents, the wife 
filed the application, Shobha v Krishna Kant. 88 ' 

In R Parvathi v Rachokonda , 89 a husband entered into another marriage immediately 
after obtaining an ex parte divorce decree. The wife alleged that she was not aware of 
the fact as no notice was served on her and so she sought condonation of delay of 153 
days under 0 IX, rule 13 of CPC for having the divorce decree set aside. While the trial 
court dismissed her application, the same was allowed on wife's revision application. 
The plea of husband's remarriage was held to be of no reason for not condoning the 
delay, the court held. 

In Vijay Lakshmi v Kannapan, 90 - a husband obtained a divorce decree which was 
confirmed in appeal. Thereafter, after a delay of 550 days the wife went in appeal to the 
High Court alleging that she got the copies of the judgment and decree late and further, 
that since she was getting only rupees five hundred by way of maintenance she had no 
money to prosecute the appeal and had to seek legal aid because of which there was 
delay in filing the appeal. The husband married 16 months after the disposal of the first 
appeal and the wife had full knowledge of his remarriage. Dismissing the appeal the 
court remarked: "the right lawfully accrued to the respondent cannot be taken away by 
condoning the delay for which sufficient cause has not been shown." (at p 424). 

The bar of delay applies to petitions under section 13(1 A)(i) and (ii) also, viz, non¬ 
resumption of cohabitation after a separation decree, or non-compliance of a decree of 
restitution of conjugal rights. In Jasmel Singh v Gurnam Kaur 9 1 there was an inordinate 
delay on part of the husband in filing a petition for divorce on the ground of uncomplied 
decree of restitution of conjugal rights. Refusing the relief, the court held that the court 
is not to be used as a place to which a party to a marriage could come for redress 
whenever it suited him or her, having meanwhile held the weapon of redress over the 
head of the other party to the marriage. A husband's petition on ground of wife's 
alleged cruelty, 26 years after marriage, was dismissed; 92 so also a petition on similar 
ground, 21 years after marriage. 93 

A petition for declaration of marriage as null and void, however, cannot be rejected on 
ground of delay and laches. Marriage being void (in this case on ground of bigamy) 
from inception, no amount of delay can stand in the way of obtaining a declaration of 
nullity. 94 
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CHAPTER 4BARS TO MATRIMONIAL RELIEFS 


4.6 One Year Bar 


Apart from the above bars, as a matter of public policy to ensure that fair trial is given 
to a marriage, and parties do not take recourse to judicial proceedings in haste,"... and 
the ship of marriage may not be wrecked in the first storm of married life;" 95 a petition 
for divorce within one year of marriage is barred. The Hindu Marriage Act, 1955 96 and 
the Special Marriage Act, 1954, 97 (the wordings of the sections are more or less the 
same) provide that as a matter of general rule, no petition for divorce shall be 
entertained by a court, if it is presented within one year of the marriage. (Prior to the 
Marriage Laws (Amendment) Act, 1976, this period was three years). The period of one 
year according to Derrett, is "illusory". It is "grossly inadequate... when under Indian 
conditions... ill feeling within the first year is, more often due to "in-law" and dowry 
manoeuvring than to other causes.... Surely time will take care of the "in-law" problem 
especially in initial phases". 

While initial problems in a marriage could be only the proverbial teething problems, yet, 
the mere fact that a party can present a petition for divorce, or the court can entertain 
such petition does not mean that the relief will be granted. The court will take into 
account, all the facts and circumstances, as well the merits of the case. It is submitted 
that pre-filing counselling and mediation should be mandatory in cases where the 
marriage has not been given enough time for being tested. The law-makers, however, 
were not unaware of situations that can be exceptionally difficult for the parties to live 
in; hence, an exception has been made to this general rule. Thus, a court may entertain 
a petition before the expiry of one year from the date of marriage, under the following 
conditions: 

(i) exceptional hardship to the petitioner; 

(ii) exceptional depravity on the part of the respondent; 

If the court is satisfied on both the above counts, it may allow a petition to be 
presented before the expiry of one year. In Meghanatha vSushila , 99 where a wife filed a 
petition for divorce within the period of three years (the prescribed period before the 
1976 amendments) on the ground that soon after marriage she discovered that her 
husband already had a wife and a child, she was allowed to do so. Where a wife was 
subjected to extreme cruelty soon after the marriage and was forced to drink Harpic (a 
toilet cleaner) by her in-laws, it was held to be a case of extreme hardship entitling her 
to file a divorce petition before expiry of one year. 100 - If, however, it appears to the court 
at the hearing of the petition, that special leave had been obtained by 
misrepresentation or concealment of the nature of the case, then, it may, if it 
pronounces the decree, impose a condition that the decree shall not have effect until 
after the expiry of one year from the date of marriage, 101 or in the alternative, it may 
dismiss the petition. Such dismissal would not affect the petitioner's right to file the 
petition upon the same or substantially the same facts, after the expiration of one year 
from the date of marriage. 102 - In X v /, 103 - where a husband against whom the wife 
obtained a decree of divorce on the ground of cruelty, took the plea that the petition for 
dissolution of marriage was presented before the expiry of one year of the marriage 
only at the appeal stage, and the plea was dismissed. He never raised any objection at 
the trial stage; further, he knew that leave for waiver of the one year bar was obtained 
and he never objected to it and waited to raise the objection only when the decision 
went against him, which the court dismissed to entertain. In Archana Sharma v Mukesh 



Sharma , 104 - a wife filed her written statement without assailing the order granting leave 
to the husband to file divorce petition within a year of marriage. Her challenge to the 
same in appeal on plea that she was not served any notice or given hearing on the 
husband's application under section 14, was not accepted. There is no such 
requirement either in the statute or in the Rules (Delhi Hindu Marriage and Divorce 
Rules, 1956) the court held. 

In disposing of any application for leave to present a petition for divorce before the 
expiration of one year from the date of the marriage, the court is under an obligation to 
consider the interests of any children of the marriage, and whether there is a 
reasonable probability of reconciliation between the parties before the expiration of the 
one year period. 

As is evident, the whole idea is to save a marriage as far as possible. Thus, when an 
application for leave to file a divorce petition within one year discloses only that the 
parties are unable to live together and no more, leave was refused. 105 - Likewise, the 
allegation that the wife was an ultra-modern lady, unfit for simple middle class family 
and her conduct and actions resulted in infliction of mental and physical agony and 
torture on the members of the family of the husband, with the result that on several 
occasions, the matter had to be brought to the notice of the police and proceedings 
under Code of Criminal Procedure, 1973, section 144(2) had to be initiated by the 
husband's mother, was held not to constitute hardship within the meaning of the 
section. In this case, the wife was not even given any notice to be heard. 106 - In 
Saudamini Lenka alias Mohapatra v Khagheswar Lenka, 107 - a petition for divorce was 
filed by the husband within one year of marriage in usual course under section 13 of 
the Hindu Marriage Act, 1955, and the family court passed the decree. On appeal, the 
same was set aside, as there was no pleading regarding "hardship" much less 
"exceptional hardship". There was nothing on evidence to show exceptional depravity 
on the part of the wife. According to the court, the court must be satisfied that 
exceptional hardship will be caused to a party if the divorce petition is not entertained 
before the completion of one year of the marriage. While considering a case of this 
nature, the court must arrive at cogent finding on the basis of subjective satisfaction 
that "exceptional hardship" will be caused to the party who approaches the court. The 
trial court did not take any ground of exceptional hardship, nor was there any finding of 
the court to that effect. It therefore acted illegally and exceeded its jurisdiction in 
entertaining the petition under section 13 of the Hindu Marriage Act, 1955 for 
dissolution of marriage before the statutory period of one year after marriage, 
according to the High Court. 

In Priya v Sanjay Gaba, 108 the parties were just two months short of the statutory 
requirement under section 13-B (divorce by mutual consent). They sought waiver on 
the plea that the parents of the girl had already found a match for her and he was to go 
abroad and if the period was not waived it would cause them great hardship. While the 
trial court refused, the High Court granted the request. In a case in Urvashi Sibal v Govt 
of NCT, 109 however, section 14 was not allowed to be invoked to file a petition for 
divorce by consent under section 13-B. These are two independent provisions, 
according to the court. 

It may be pointed out here that the bar under this section does not apply to petitions for 
annulment. In Ravulaapalli Yogamma v Thellamekak Venkata Rafnam, 110 a wife filed an 
application seeking annulment of the marriage, alleging non-consummation owing to 
husband's impotence. The trial court rejected her case on the ground that it was filed 
within one year of marriage and so not tenable. Her review application before the same 
court was turned down, hence, the appeal. Accepting the appeal, the court held that the 
section applies to cases where marriage is sought to be dissolved by a decree of 
divorce, and not where a marriage is sought to be annulled on prescribed grounds. 
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CHAPTER 4BARS TO MATRIMONIAL RELIEFS 


4.7 Endeavour for reconciliation 


The idea and purpose of substantive and procedural laws governing marriage relations 
is to preserve and save, as far as possible, the institution of marriage. Thus, even while 
laws have been made to bail out parties of an utterly unbearable relationship, there is 
explicit requirement for efforts by courts for reconciliation before granting a 
matrimonial relief section 23(2) (See also chapter on "Matrimonial Dispute 
Settlement"). Thus, where a court proceeds with an order without such attempt the 
order is liable to be set aside. See, inter alia, Shibani Dutta vS/'ma/. 111 

Reconciliation efforts may be made at appellate stage also if they have not been made 
at trial stage and the decree of the trial court is not a nullity. 

In Alpana vAloke Chaudhury , 112 one of the challenges to a divorce decree was that no 
reconciliation efforts were made. However, it was on record that the trial court judge 
offered both parties chance of mediation which was "flatly refused" 

According to the court, the very words "flatly refused" had some special bearing which 
went to show that there was no chance of reconciliation between the parties. Thus, 
there was literally, compliance of provisions contained in section 23(2). 

111. Shibani Dutta v Bimal, 2007 (1) CHN 705; Subhadra Bai v Harishnkar Kachhi, 1989 (1) HLR 
613 (MP); Sarda Sharma v Santosh Sharma, AIR 2007 (NOC) 1407 (Chh); Shiv Gupta v Lakshmi, 
2005(1) HLR 483 (Cal). 

112. Alpana vAloke Chaudhury, (2016) 2 Cal LT 353 HC : 2016 DMC 861 (Cal). 



CHAPTER 4 BARS TO MATRIMONIAL RELIEFS 


4.8 Conclusion 


While the idea behind the above-mentioned bars, is to ensure that the guilty party does 
not take advantage of its own wrong, the innocent party is not exploited and the court 
process is not misused, the end objective of every law and process is to impart justice 
and meaningful relief to the parties without too much of legalese, depending on the 
circumstances of the case. 



MAINTENANCE 


The responsibility to maintain certain relatives is a social, moral and legal one. The 
extent and degree of such liability, however, varies depending on the relationship of the 
applicant with the respondent. This section deals with the legal responsibilities of 
maintaining wives, husbands, children and parents under different laws. 



CHAPTER 5 MAINTENANCE 


5.1 Introduction 


Maintenance refers to payments which a husband is under an obligation to make to a 
wife either during the subsistence of the marriage or upon separation or divorce, under 
certain circumstances. This liability of the husband flows from the bond of matrimony. 
A wife is entitled to claim maintenance under the personal laws as well as under the 
provisions of the Code of Criminal Procedure, 1973. While under the personal laws an 
application for maintenance can be made only when there are, or have been, 
matrimonial proceedings under the Act, in case of Code of Criminal Procedure, 1973 
there need not be any matrimonial litigation and yet the wife may seek maintenance. 
The statutory position under the different laws is as follows: 



CHAPTER 5 MAINTENANCE 


5.2 Personal Laws 


5.2.1 Hindu Law 


In Hindu law, there are two statutes which provide for maintenance, viz, the Hindu 
Marriage Act, 1955 and the Hindu Adoptions and Maintenance Act, 1956. 

5.2.7.7 Hindu Marriage Act 


[s 24] Alimony of the Act states: 


Maintenance pendente lite and expenses of proceedings.— Where in any proceeding 
under this Act it appears to the court that either the wife or the husband, as the case 
may be, has no independent income sufficient for her or his support and the necessary 
expenses of the proceeding, it may, on the application of the wife or the husband, order 
the respondent to pay to the petitioner the expenses of the proceeding, and monthly 
during the proceeding such sum as, having regard to the petitioner's own income and 
the income of the respondent, it may seem to the court to be reasonable. 

[Provided that the application for the payment of the expenses of the proceeding and 
such monthly sum during the proceeding, shall, as far as possible, be disposed of 
within sixty days from the date of service of notice on the wife or the husband, as the 
case may be]. 

Passing an ex parte decree in favour of a husband who does not comply with 
maintenance order "would be nothing but doing mockery with the procedure provided 
for that purpose", the court held. 2 Non-payment of interim maintenance was construed 
as a "wrong" within the meaning of section 23 of the Act thereby disentitling the 
husband to a decree of divorce. 3 

In Shashikala Pandey v Ramesh Pandey , 4 - a husband obtained a decree of divorce on 
the ground of wife's mental disorder. The wife filed an appeal against the trial court 
order; she also filed an application for maintenance pendente lite under section 24 
which was ordered. However, in view of his deliberate non-compliance of this order, not 
only was his defence against wife's appeal struck down but also the divorce decree 
was set aside by allowing the wife's appeal. Can a matrimonial suit be stayed until the 
disposal of application under section 24? The issue was raised in Sunil Bansal v Meeta 
Bansal. 5 - This was a wife's application seeking stay of all further proceedings in the suit 
filed by the husband. Allowing the same, the court held that without making provisions 
for necessary expenses of the proceedings, it would be impracticable to insist upon the 
defending spouse even to file a written statement. Unless application under section 24 
was decided, court could not have proceeded to pass an ex parte decree, it held. 

In TP Sudheesh Babu v Sherly P, 6 the issue was, whether section 24 is applicable when 
the proceedings before the court are under section 12 for declaration of nullity of the 
marriage. The court held that section 24 applies to "any proceeding" under the Act and 
no exception can be carved out for proceedings under section 12 of the Hindu Marriage 
Act, 1955. However, since maintenance pending litigation can be granted only during 
pendency of proceedings once these are disposed of arrangement as to payment of 
maintenance also comes to an end and the party cannot insist on payment beyond 
date of disposal of the main proceedings. 7 






Maintenance pendente lite can be granted even before first making effort for 
reconciliation. 8 - 

[s 25] of the Act reads as follows: 


Permanent alimony and maintenance.— (1) Any court exercising jurisdiction under this 
Act may, at the time of passing any decree or at any time subsequent thereto, on 
application made to it for the purpose by either the wife or the husband, as the case 
may be, order that the respondent shall 9 [* * *] pay to the applicant for her or his 
maintenance and support such gross sum or such monthly or periodical sum for a term 
not exceeding the life of the applicant as, having regard to the respondent's own 
income and other property, if any, the income and property of the applicant 3 [* * *], the 
conduct of the parties and other circumstances of the case, it may seem to the court to 
be just, and any such payment may be secured, if necessary, by a charge on the 
immovable property of the respondent. 

(2) If the court is satisfied that there is a change in the circumstances of either party at 
any time after it has made an order under sub-section (1), it may at the instance of 
either party, vary, modify or rescind any such order in such manner as the court may 
deem just. 

(3) If the court is satisfied that the party in whose favour an order has been made under 
this section has remarried or, if such party is the wife, that she has not remained 
chaste, or, if such party is the husband, that he has had sexual intercourse with any 
woman outside wedlock, 11 [it may, at the instance of the other party, vary, modify or 
rescind any such order in such manner as the court may deem just], 

5.2.1.2 Hindu Adoptions and Maintenance Act (HAMA) 


A Hindu wife has the advantage of an additional statute viz, the Hindu Adoptions and 
Maintenance Act, 1956. Under section 18 of this Act a Hindu wife is entitled to live 
separately from her husband without forfeiting her claim to maintenance, provided her 
separate living is justified which means that the husband: 

(i) is guilty of desertion; 

(ii) has treated her with cruelty; 

(iii) is suffering from a virulent form of leprosy; 

(iv) has any other wife living; 

(v) keeps a concubine in the same house, or is living or habitually resides with a 
concubine elsewhere; 

(vi) has ceased to be a Hindu by conversion to another religion or 

(vii) if there is any other cause justifying living separately. 

The section provides two specific bars which would disentitle a wife from claiming 
maintenance under this Act, viz, (i) if she is unchaste or (ii) if she ceases to be a Hindu 
by conversion to another religion. 

It is pertinent to note that a claim for separate maintenance under this provision can be 
made only when there is a subsisting marriage. A divorced wife is not entitled to 
maintenance under the provisions of section 18 of this Act. 32 In Bouramma v 
Siddappa , 13 on a wife's claim for maintenance under this section on ground of 
desertion, the defence taken by the husband who had another wife was that their 




marriage had been dissolved as per "an arrangement to live separately". The trial court 
held that there was no desertion and further that she being divorced was not entitled to 
maintenance under the provisions of the Hindu Adoptions and Maintenance Act. 
Hence, the wife's appeal. The High Court held that the second marriage of the husband 
having been established, no further proof of desertion was required, and further, "an 
arrangement to live separately" even assuming that it is proved, cannot bring the 
marriage to an end. The wife's claim was thus allowed. A wife who stays separately 
from her husband's society, without any justifiable cause and who, in the opinion of the 
court had no respect for the marital bond was held not to be entitled to claim 
maintenance under the provisions of section 18 of the HAMA. 14 - 

A claimant, however, is not entitled to get maintenance under all Acts simultaneously 
and from all the persons who are, under the law, obliged to maintain. Merubhai 
Mandanbhai Odedara v Ran/ben, 15 is a case on point. It is significant to note however, 
that the case had come up when there was a ceiling of Rs 500 under section 125 CrPC. 
The wife in this case got maintenance under section 125 CrPC but because of the 
ceiling, she approached the court under the provisions of HAMA for accord of a 
reasonable sum. She claimed Rs 1000/- each by way of maintenance both from the 
husband as well as from the son under section 18 and 20 respectively of the HAMA. An 
appeal was filed by both. The son challenged the order on the ground that where the 
husband ( i.e. his father in this case) is alive and in a position to support his wife ( i.e. his 
mother in this case), the son is not liable. For the husband it was contended, inter alia, 
that the amount ordered under section 125 CrPC was not given a set off. Rebutting 
these contentions, the counsel for the wife argued that a son was equally liable to 
maintain his mother, and secondly, that an amount awarded under section 125 CrPC 
cannot be given a set off as that is an independent right. The Court dismissed these 
arguments and held that under section 18 of HAMA, the primary duty to maintain the 
wife rests on the husband and section 29 which provides for maintenance of parents 
by children carves out an exception which will apply only in a case where the husband 
is not alive or is otherwise not in a position to maintain his wife. Sub-section 3 of 
section 20 clearly says that the obligation of children to maintain parents arises only 
when the parent is unable to maintain himself/herself and in this case, the husband of 
the applicant being alive and in position to maintain, the order of the trial court 
directing the son to pay maintenance to the mother was "wholly perverse", and set 
aside. 

5.2.2 Special Marriage Act 


This is a secular law applicable to all those who are married under this Act, irrespective 
of their caste or religion. 

Sections 36 and 37 of the Special Marriage Act, 1954 also provide for alimony pendente 
lite and permanent alimony and maintenance for the wife, respectively. Unlike the Hindu 
Marriage Act, 1955, there is no provision for maintenance for the husband. The 
sections read as follows: 

[s 36] Alimony pendente lite.— 


Where in any proceeding under Chapter V or Chapter VI it appears to the district court 
that the wife has no independent income sufficient for her support and the necessary 
expenses of the proceeding, it may, on the application of the wife, order the husband to 
pay to her the expenses of the proceeding, and weekly or monthly during the 
proceeding such sum as, having regard to the husband's income, it may seem to the 
court to be reasonable. 




16 [Provided that the application for the payment of the expenses of the proceeding and 
such weekly or monthly sum during the proceeding under Chapter V of Chapter VI, 
shall, as far as possible, be disposed of within sixty days from the date of service of 
notice on the husband]. 

[s 37] Permanent alimony and maintenance.— 


(1) Any court exercising jurisdiction under Chapter V or Chapter VI may, at the time of 
passing any decree or at any time subsequent to the decree, on application made to it 
for the purpose, order that the husband shall secure to the wife for her maintenance 
and support if necessary, by a charge on the husband's property such gross sum or 
such monthly or periodical payment of money for a term not exceeding her life, as, 
having regard to her own property, if any, her husband's property and ability, 17 [the 
conduct of the parties and other circumstances of the case], as it may seem to the 
court to be just. 

(2) If the district court is satisfied that there is a change in the circumstances of either 
party at any time after it has made an order under sub-section (1), it may, at the 
instance of either party, vary, modify or rescind any such order in such manner as it 
may seem to the court to be just. 

(3) If the district court is satisfied that the wife in whose favour an order has been 
made under this section has re-married or is not leading a chaste life, 1 11 [it may, at the 
instance of the husband vary, modify or rescind any such order and in such manner as 
the court may deem just]. 

5.2.3 Parsi Law 


The Parsi Marriage and Divorce Act, 1936 provides for maintenance pendente lite and 
for permanent alimony and maintenance. It is significant to note that prior to 
Amendment Act 5 of 1988 only a wife was entitled to maintenance under the 
provisions of the Act. After the amendment the provision has been brought at par with 
the Hindu Marriage Act, 1955 and now even a husband can seek maintenance. The 
relevant sections provide as follows: 

[s 39] Alimony pendente lite.— 


Where in any suit under this Act, it appears to the Court that either the wife or the 
husband, as the case may be, has no independent income sufficient for her or his 
support and the necessary expenses of the suit, it may, on the application of the wife or 
the husband, order the defendant to pay to the plaintiff, the expenses of the suit, and 
such weekly or monthly sum, during suit, as having regard to the plaintiff's own income 
and the income of the defendant, it may seem to the court to be reasonable. 

13 [Provided that the application for the payment of the expenses of the suit and such 
weekly or monthly sum during the suit, shall, as far as possible, be disposed of within 
sixty days from the date of service of notice on the wife or the husband, as the case 
may be]. 

[s 40] Permanent alimony and maintenance.— 


(1) Any Court exercising jurisdiction under this Act may, at the time of passing decree 

or at any time subsequent thereto, on an application made to it for the purpose by 
either the wife or the husband, order that the defendant shall pay to the plaintiff for her 
or his maintenance and support, such gross sum or such monthly or periodical sum, for 






a term not exceeding the life of the plaintiff as having regard to the defendant's own 
income and other property, if any, the income and other property of the plaintiff, the 
conduct of the parties and other circumstances of the case, it may seem to the court to 
be just, and any such payment may be secured, if necessary, by a charge on the 
movable or immovable property of the defendant. 

(2) The Court, if it is satisfied that there is a change in the circumstances of either party 
at any time after it has made an order under sub-section (1), it may, at the instance of 
either party, vary, modify or rescind any such order in such manner as the court may 
deem just. 

(3) The Court if it is satisfied that the party in whose favour an order has been made 
under this section has remarried or, if such party is the wife, that she has not remained 
chaste, or if such party is the husband, that he had sexual intercourse with any woman 
outside wedlock, it may, at the instance of the other party, vary, modify or rescind any 
such order in such manner as the court may deem just. 

[s 41 ] Payment of alimony to wife or to her trustee.— 


In all cases in which the Court shall make any decree or order for alimony it may direct 
the same to be paid either to the wife herself, 19 [or to any trustee on her behalf to be 
approved by the Court] or to a guardian appointed by the Court and may impose any 
terms or restrictions which to the Court may seem expedient, and may from time to 
time, appoint a new trustee 13 [or guardian], if for any reason it shall appear to the court 
expedient so to do. 

5.2.4 Christian Law 


Provisions for maintenance under the Christian law are contained in the Indian Divorce 
Act, 1869 as amended in 2001. The relevant sections are: 

[s 36] Alimony pendente lite.— 


In any suit under this Act, whether it be instituted by a husband or a wife, and whether 
or not she has obtained an order of protection, 20 [the wife may present a petition for 
expenses of the proceedings and alimony pending the suit]. 

Such petition shall be served on the husband, and the court, on being satisfied of the 
truth of the statements therein contained, may make such order on the husband 21 [for 
payment to the wife of expenses of the proceedings and alimony pending the suit] as it 
may deem just. 

22 . * *] 

23 [Provided that the petition for the expenses of the proceedings and alimony pending 
the suit shall, as far as possible, be disposed of within sixty days of service of such 
petition on the husband], 

[s 37] Power to order permanent alimony.— 


[Where a decree of dissolution of the marriage or a decree of judicial separation is 
obtained by the wife, the District Court may order that the husband shall], to the 
satisfaction of the Court, secure to the wife such gross sum of money, or such annual 
sum of money for any term not exceeding her own life, as having regard to her fortune 
(if any), to the ability of the husband, and to the conduct of the parties, it thinks 






reasonable, and for that purpose may cause a proper instrument to be executed by all 
necessary parties. 

Power to order monthly or weekly payments.— In every such case the court may make 
an order on the husband for payment to the wife of such monthly or weekly sums for 
her maintenance and support as the court may think reasonable. 

Provided that if the husband afterwards from any cause becomes unable to make such 
payments, it shall be lawful for the court to discharge or modify the order, or 
temporarily to suspend the same as to the whole or any part of the money so ordered 
to be paid, and again to revive the same order wholly or in part, as to the court seems 
fit. 

[s 38] Court may direct payment of alimony to wife or to her trustees.— 


In all cases in which the court makes any decree or order for alimony it may direct the 
same to be paid either to the wife herself or to any trustee on her behalf to be approved 
by the Court and may impose any terms or restrictions which to the court seem 
expedient and may from time to time appoint a new trustee if it appears to the court 
expedient so to do. 

In the context of Christian parties, K Kumar v Leena 25 is a significant judgment. The 
issue involved in the case was whether a Christian wife and children can invoke the 
provisions of section 9 of the Civil Procedure Code, 1908 (CPC) to claim maintenance 
even though the Christian Marriage Act, 1872 makes no such provision. The court held 
that even though the Christian Marriage Act makes no provision for maintenance, such 
right is available under the common law; wife and children are dependents and a suit by 
a Christian wife and children is not barred under the provisions of the CPC. Section 9 of 
the CPC says: 

The Court shall (subject to the provisions herein contained) have jurisdiction to try all suits 
of a civil nature excepting suits of which the cognizance is either expressly or impliedly 
barred. 

The following observations of the apex court in MV Elisabeth v Harwan Investment and 
Trading Pvt Ltd, 26 - were relied upon in support of the case: 

...where a statute is silent and judicial intervention is required, courts strive to redress 
grievance according to what is perceived to be principles of justice, equity and good 
conscience. 

5.2.5 Muslim Law 


The personal law statutes governing a Muslim woman's right to maintenance are the 
Dissolution of Muslim Marriages Act, 1939 and the Muslim Women (Protection of 
Rights on Divorce) Act, 1986. The former Act provides for grounds under which a 
woman married under the Muslim law can seek dissolution of the marriage. One of the 
grounds provided is that "the husband has neglected or has failed to provide for her 
maintenance for a period of two years." 27 The latter Act, as its very title indicates, 
makes provision for protection of rights of Muslim women who have been divorced by, 
or have obtained divorce from, their husbands, which includes right of maintenance as 
well. (For details, see the Chapter on "Failure to maintain as ground for divorce under 
Selected Topics on Muslim law.") 

As is evident from the above statutory provisions, maintenance could be interim or 
permanent. Interim or pendente lite maintenance is payable to meet the applicant's 
financial needs pending litigation as well as the litigation expenses. Permanent alimony 
is an amount fixed at the time of the passing of the decree or thereafter. This amount 




can be varied on the application of the parties if there is a change in the circumstances 
of the parties. 

There is no limit as to the amount which may be awarded by way of maintenance which 
depends on the circumstances of each case. The limit of 1 /5th of the husband's 
income in case of maintenance pendente life in the Parsi Marriage and Divorce Act 
prior to 1988 and in the Indian Divorce Act prior to 2001 have been done away with; so 
also the ceiling of Rs 500 under section 125 of the Code of Criminal Procedure, ( vide 
Amendment in 2001). 

1. Ins by Act 49 of 2001, section 8 (w.e.f. 24-9-2001). 

2. Dinesh Kumar v Santosh Devi, AIR 2007 All 30. See also Sau Vanita Gaekwad v Pravin 
Gaekwad, (2010) II DMC 359 Bom. 

3. Naresh Kumar v Sarabjit Kaur, AIR 2007 P&H 47. 

4. Shashikaia Pandey v Ramesh Pandey, (2009) I DMC 855 Chhat. 

5. Sunil Bansai v Meeta Bansai, 2018 (191) AIC 378 (Cal). 

6. TP Sudheesh Babu v Sheriy P, AIR 2010 Ker 37; see also Sandeep Kumar v State of Jharkhand, 
AIR 2004 Jhar 22 : (2004) I DMC 465; see also Lata v Neeraj Pawar, (2010) I DMC 540 (P&H). 

7. Arvind Chenji v Krishna Veni, (2010) I DMC 545 (AP). 

8. Sidhertha v Kanta Bai, AIR 2007 MP 59. 

9. The words "while the applicant remains unmarried" omitted by Act 68 of 1976, section 18 
(w.e.f. 27-5-1976). 

10. Subs by Act 68 of 1976, section 18, for "and the conduct of the parties" (w.e.f. 27-5-1976). 

11. The words "it shall rescind the order" subs by Act 68 of 1976, section 18 (w.e.f. 27-5-1976). 

12. Vikas Pandey v Vandita Gautam, AIR 2013 All 28. 

13. Bouramma vSiddappa, AIR 2003 Kant 342. 

14. GNVKDurga v GE Sudhakar, AIR 2013 AP 58. 

15. Merubhai Mandanbhai Odedara v Rani ben, AIR 2000 Guj 277. 

16. Ins by Act 49 of 2001, section 6 (w.e.f. 24-9-2001). 

17. Subs by Act 68 of 1976, section 36, for certain words (w.e.f. 27-5-1976). 

18. Ins by Act 49 of 2001, section 4 (w.e.f. 24-9-2001). 

19. Ins by Act 5 of 1988, section 14 (w.e.f. 15-4-1988). 

20. The words "the wife may present a petition for alimony pending the suit" subs by Act 49 of 
2001, section (w.e.f. 24-9-2001). 

21. The words "for payment to the wife of alimony pending the suit" subs by Act 49 of 2001, 
section 2 (w.e.f. 24-9-2001). 

22. Proviso omitted by Act 51 of 2001, section 21 (w.e.f. 3-10-2001). 

23. ins by Act 49 of 2001, section 2 (w.e.f. 24-9-2001). 

24. Subs by Act 51 of 2001, section 22, for certain words (w.e.f. 3-10-2001). 

25. K Kumar v Leena, AIR 2010 Kant 75. 

26. MV Elisabeth v Harwan investment and Trading Pvt Ltd, AIR 1993 SC 1014 : 1993 Supp (2) 
SCC 433. 

27. Dissolution of Muslim Marriages Act, 1939, section 2(ii). 


CHAPTER 5 MAINTENANCE 


5.3 Guidelines and Considerations 


There can be no rigid, nor any, mathematical rule as to the entitlement or quantum of 
maintenance; nonetheless there are certain guidelines laid down by judicial 
pronouncements which are significant in deciding applications for maintenance both 
pendente lite and permanent. It is pertinent to note at the outset that applications under 
section 24 of HMA and those under section 125 of the CrPC are independent of each 
other though the amount awarded in one can be taken into consideration while 
disposing the application under the other, depending on the circumstances and facts of 
the case. Thus, in Ashok Pal v Manju Lata, 28 - where maintenance of Rs 1,000/- was 
awarded under both section 24 HMA and section 125 CrPC, it was held that it was not 
a fit case to grant adjustment. 

In Annutha @ Syamaladevi v Thiromoorthy , 29 - an application for maintenance granted 
under section 125 CrPC was held to be no bar for an application under section 24 HMA; 
nor for an application under section 25. 30 - Provisions under sections 24 and 25 do not 
overlap. If court has granted order of maintenance under section 25, such order is open 
to variation or modification but would not come in the way of consideration of any 
application under section 24 if proceedings are pending. Hansaben v Ashwin Kumar K 
Patel, 31 is a significant case on the print. A husband filed for divorce but was granted 
judicial separation and also ordered to pay maintenance of Rs 1,500 p.m. under section 
25 HMA. He challenged the family court order on judicial separation. Pending this 
appeal, the wife filed application under section 24 seeking litigation expenses and 
enhancement of the amount of Rs 1500 to 10,000/-. The same was resisted on the 
ground, Inter alia, that application under section 24 is not maintainable pending appeal 
and no application was filed before the family court in the original suit; that an award of 
Rs 1500 was already made under section 125 and this amount can be revised only in 
terms of sub-section 3 of section 125 and no order directing higher amount can be 
passed in application under section 24. Dismissing these arguments, the court held 
that sections 24 and 25 apply at different states of proceedings. Section 24 
contemplates payment of maintenance and expenses during pendency of proceedings 
which cannot be ordered after proceedings are over. Such powers are vested under 
section 25. Any proceeding includes proceedings before the appellate court, it was 
held. 

In Shambhunath Pathak v Kantl Devi 3z however, the court held that a wife could not be 
entitled to double bonanza under section 25 of the HMA and 125 of CrPC. So also in 
Sanjay Kumar Sinha v Asha Kumarl, 3 the apex court has held that an order already 
passed under section 125 CrPC for maintenance stands superseded by a subsequent 
order under section 24 of the HMA. It would all, however, depend on the circumstances 
of each case. 

Rejection of an application under section 125 CrPC was held to have no bearing on the 
application under section 24 of the HMA. Both proceedings are different, the court 
held; 34 - likewise, an award of maintenance under section 125 would not come in the 
way of awarding maintenance under section 18 of the HAMA. Thus, in Chhablla Nalk v 
Kanchanl Patel, 35 - where the wife had obtained a maintenance order for Rs 450 p.m. 
under section 125, grant of Rs 800 p.m. by the family court on wife's application under 
section 18 of the HAMA was held not to be improper in view of the "pay structure of the 
husband and the social status of the parties". 



Under the Army Act, 1950, there are specific and detailed rules and procedure for 
granting maintenance to wives of the army officers. The powers of the court under the 
Act are independent of the provisions of section 125 CrPC and section 24 of the HMA. 
Nothing debars a wife of an army officer to claim maintenance under the provisions of 
the Army Act even though she has a remedy under the other two statutes, viz, section 
125 CrPC and section 24, HMA. 36 - 

In Nagendrappa Natikar v Neelamma , 3 the wife filed a maintenance petition under 
section 125 CrPC. Pending proceedings, on application of both the parties a 
compromise was arrived at whereunder an amount of Rs 8,000 was awarded as full 
and final settlement. When after a few years the wife filed an application under section 
18 of the HAMA claiming Rs 2,000/- p.m. as maintenance, the same was opposed by 
the husband, on ground of the earlier settlement. He lost at the trial court as well as 
High Court. Hence, the appeal. It was held that proceedings under section 125 CrPC are 
summary, and intended to provide speedy remedy to the wife and any order passed 
thereunder by compromise or otherwise cannot foreclose the remedy available to her 
under section 18(2) of the HAMA. 

5.3.1 Means and Capacity 


The means and capacity of a person against whom the award has to be made is very 
important. 8 In fact, in case of a husband it is not only the actual earning but also his 
potential earning capacity which must be considered. There is a presumption that every 
able bodied person has a capacity to earn and maintain his wife. In Afar Singh v 
Jasoda , 39 the court held that even if a husband has no income, when he is given in 
marriage it is presumed that the family has sufficient income to support him and his 
wife. In this case, the son who was a student, belonged to the Mitakshara school of 
Hindu Law whereunder as soon as a son is born he becomes a coparcener and gets 
rights in some properties as a coparcener and that was one consideration which 
weighed before the court. The court, further made it clear that in any case, every able 
bodied person has to maintain his wife even if he has no income. The presumption as 
to means and capacity to earn, however, would not necessarily apply to a wife claiming 
maintenance from her husband. Thus, the mere fact that the wife being educated is 
capable of earning was held not to defeat her claim for maintenance. 40 - However, there 
cannot be any hard and fast rule on this and each case has to be decided on its own 
facts and situations. 

5.3.2 Income of the Non-applicant 


Income of the non-applicant is a significant factor to be considered by the court in 
fixing the quantum. It is the disposable income and not the gross income, which must 
be considered. Voluntary deposits like insurance premium, or contribution to provident 
fund or other voluntary savings are not to be deducted. Only such items of expenditure 
are to be deducted over which the respondent has no control such as direct taxes like 
income tax. 41 In Reeta Sharan v Shelendra Sharan , 42 the court held that it has to 
assess the carry home salary of the husband after compulsory deductions. It specified 
that while deductions by way of provident fund, group insurance, income tax, union fee 
and professional tax are compulsory deductions, amounts deducted from salary 
towards repayment of loans such as housing loan, provident fund loan, festival 
advance, conveyance loan, premium on private insurance policy, are not compulsory 
deductions. A husband who voluntarily incapacitates himself cannot be absolved of his 
liability to maintain his wife and children. 3 Also where a husband was carrying on an 
illegal bigamous relationship his expenses towards that relationship could not be taken 
into consideration. 44 Likewise, he cannot challenge the wife's claim for maintenance 




under section 125 of CrPC on the plea that he has another wife to maintain which is 
legally permitted under his personal law. 45 - 

5.3.3 Assessing Income: Point of Time 


A significant issue in the context of maintenance claims is as to the crucial time or 
point of time for assessing the income of the non-claimant. Is it the time when the 
petition is filed or is it the time of the order because it is common knowledge that at the 
pace in which litigation goes or even otherwise—there could be a change in the income 
of the non-claimant in between. In SS Bindra v Tarvinder Kaur , 46 - a wife filed an 
application for maintenance pendente lite under section 24 of the Hindu Marriage Act, 
1955 claiming Rs 30,000 per month plus Rs 33,000 as litigation expenses. The trial 
court assessed the husband's income at Rs 1,30,000 per month and accordingly 
ordered him to pay Rs 75,000 per month plus rupees one lakh as litigation expenses. 
The husband filed a revision challenging the amount. His argument was that at the time 
of the wife's petition, his income was much less and so the applicant was entitled to 
live in style commensurate with the husband's income at that time. His further 
objection was that the trial judge awarded almost double of what was claimed by the 
wife viz, Rs 75,000 as against Rs 30,000 and Rs 1,00,000 as against Rs 33,000. The 
court agreed that as a matter of general principle one of the considerations is that the 
wife and children shall enjoy the same standard of living as the husband but 
emphasised that "the intention was not to peg it or freeze it to the date of separation. 
"If orders were to be pegged to a particular point in time then if income of the earning 
spouse were to suffer a drastic reduction for any reason including deterioration in 
his/her health, the court would be precluded from making any adjustment because of 
these factors." The court observed: "The vicissitudes of family income must always be 
translated and infused into orders granting maintenance. The court does not grant 
exactly what is prayed for but usually much less. By that very yardstick it is not 
precluded to grant more if the circumstances call for it." 47 - 

5.3.4 Income of the Applicant 


The idea behind maintenance provision is to prevent destitution of the wife. It is in no 
way meant to be a penalty for one and a reward for the other. The personal law statutes 
clearly provide this as a factor in deciding maintenance. The wife's income, however, 
should be sufficient to maintain herself and live in same comfort as she would if she 
had lived with her husband. A small income or the fact that she is maintained by any 
relative would not disentitle her to claim maintenance from the husband. 48 Wife being 
supported by her parents or son does not discharge the husband of his liability to 
support her for that is not her independent income. 49 Similarly, where a wife was 
impelled to sell her ornaments and deposit the amount in the bank because she had to 
somehow sustain herself and her four daughters, the court held that such amount 
cannot be taken into account in deciding her claim for maintenance. 50 

The fact that the wife is carrying on some business can be taken into consideration 
while fixing the amount but cannot be a complete bar to her claim for maintenance. 
Thus, in Madhu v PS Pundir , 51 - rejecting the husband's argument that the wife having 
her own business has no right to claim maintenance, the Court observed: "To make an 
effort to live better life cannot be used as an instrument to deprive the wife of such 
benefits which she would be entitled to in the normal course of life." 

Likewise, in Prem Kumari v Om Prakash, 52 where the wife who was a B.Ed. and earning 
some money by way of tuitions, filed an application for maintenance pendente lite 
under section 24 of the Hindu Marriage Act, the court held that the fact of her earning 
some amount would not disentitle her from claiming maintenance for herself as well as 




for the child because she is entitled to live the same life in terms of social and financial 
status in which she would have lived if she had continued to live with her husband. So 
also in Sanghamitra Singh v Kailash Chandra Singh, 53 where the wife's consolidated 
salary was Rs 1,457 and the husband was drawing Rs 7,000 per month, the court 
awarded maintenance to the wife on her application under section 25, Hindu Marriage 
Act, 1955. Similarly in Mukesh Teli v Bharti 7”e//, 54 - (a case under Hindu Adoptions and 
Maintenance Act, 1956) the court held that the mere fact that the wife was getting 
some income would not disentitle her to claim maintenance. A wife having 
independent income which is grossly in disparity with the income of the husband is 
entitled to seek maintenance from the husband. Thus, in Ashrukana v Raj Kumar Das, 55 - 
(a case under section 36 of the Special Marriage Act, 1954) where at the time of filing 
application, the wife's salary was Rs 13,000/- and husband was earning Rs 80,000/- 
p.m., the wife was held to be entitled to Rs 10,000/- per month till the time of his 
retirement. By that time, not much disparity would be left between the income of both. 
It is not sine qua non that the wife must be incapable of maintaining herself so as to 
claim maintenance from husband; however, while computing, the quantum income, if 
any, of the wife will be taken into consideration. In Lokeshwari v Srinivasa Rao , 56 - even a 
practising doctor's wife with a post-graduate degree and capable of earning very well 
was awarded rupees five lakhs as lump sum and pending its payment, rupees five 
thousand per month. It would all depend, on the comparative incomes and 
circumstances of the parties. 

In Manokaran v M Devake, 57 however, a wife's petition for maintenance pendente lite 
under section 24 of Hindu Marriage Act, was refused as the wife had herself admitted 
that she was working in a private firm and drawing a salary of Rs 4,500 per month 
whereas the husband was earning only Rs 70 per day. The family court's order granting 
maintenance was set aside on the ground that it was not a case where the wife was 
not having sufficient independent income. In Manish Kumar v Pratibha 58 - where the 
wife was earning well, the court refused to grant maintenance to her under section 24. 
Interim maintenance is not for parity between the spouses, the court observed. The 
fact that the applicant is entitled to legal aid would not disentitle her/him from claiming 
litigation expenses from the non-applicant. ,9 - The Gujarat High Court, however, took a 
different view in KK Desai v AK Bhai Desai , 60 where it was held that where there is 
provision for free legal aid by the state, the burden cannot be put on the husband 
merely because the wife was ignorant of her right to avail legal aid. 

While potential earning capacity of the applicant wife would not generally defeat or 
dilute her claim for maintenance, there have been cases where this factor weighed with 
the courts. In EShanti v Vasudev , 61 the petitioner wife was a doctor and working before 
marriage. Her application for maintenance pendente lite under section 24 of the Hindu 
Marriage Act, 1955 was dismissed as, according to the court, she is a qualified doctor 
and can get job and continue in her profession. 

Reference may be made to the not so charitable observations of the court in Mamta 
Jaiswal v Rajesh Jaiswal . 62 - This was an application for maintenance pendente lite by a 
highly educated lady with MSc, MC, and MEd, degrees, wherein the court remarked, that 
section 24 is not meant for creating an army of such persons who would be sitting idle 
waiting for a "dole" to be awarded by the husband who has got a grievance against wife 
and who has gone to court for seeking relief against her. Section 24 has been enacted 
for such spouses who are incapable of supporting themselves in spite of sincere 
efforts. Spouse qualified to get service immediately with less efforts is not expected to 
squeeze out his/her purse by cut in nature of pendente lite. 

A different, rather a diametrically opposite, approach can be seen in some other cases. 
Mention may be specially made of the following observations of the court in Swaran 
Singh v Raj Kumar . 63 


The status of equality guaranteed under law entitles the wife to claim an equal share in the 
husband's earnings like his fortunes and misfortunes. Even if the wife would have been 
qualified but would have chosen not to work, it would be immaterial for the purposes of this 
petition.... If a wife chooses to divert her energies to the household work that will not deprive 
the wife from claiming her share of husband's income. 

Reference may be made of the following remarks of Justice Roshan Dalvi of the 
Bombay High Court where a husband appealed against the grant of maintenance to his 
educated wife and who, according to him could earn as well: 

There is yet no legislation which compels the wife to earn. A wife is entitled not to work and 
to claim maintenance if she has not been provided sufficient support and if the husband has 
failed and neglected to maintain her . 64 

Property bequeathed to the wife under a will which is subject matter of litigation cannot 
be considered to be her independent income so as to deny her right under this 
section. 65 Pushkar Navnitlal Shah v Rakhi Pushkar Shah, 66 - is an interesting case in this 
context. It was a wife's application under section 24 of the Hindu Marriage Act, 1955 
which was granted by the trial court. On appeal against it by the husband, it was argued 
that in view of section 6 of the Hindu Succession Act, 1956 and the insertion of section 
29-A in the Hindu Succession Act, 1956 by the Maharashtra Amendment Act in 1994 
the wife has acquired equal rights in movable and immovable properties of the father 
and therefore, the entire approach for determination of an application under section 24 
was required to undergo change, which the lower court failed to take into 
consideration. This argument, however, did not find favour with the court. The court 
held that these provisions are not applicable inter vivos and come into play only at the 
stage of opening of succession. No coparcener can predict his share in joint family 
property till actual partition takes place. The husband's petition was, accordingly, 
dismissed. 

5.3.5 Needs of the Applicant/Respondent 


The needs of the wife and the status and standard she was used to in her husband's 
house is to be kept in mind while awarding maintenance. In Jasbir Kaur Sehgal v District 
Judge 6 the court held that the amount fixed should be such as she can live in 
reasonable comfort considering her status and the mode of life she was used to when 
she lived with her husband and also that she does not feel handicapped in the 
prosecution of her case. At the same time, the amount so fixed should not be excessive 
or extortionate. 

It is the status of the husband and not the applicant wife's parents which should be 
considered while fixing the amount. 

Though section 24 refers to maintenance of the wife during pendency of proceedings, 
it cannot be restrictively construed to hold that the wife alone would be entitled to 
maintenance. The court in Jasbir Kaur 69 held that a wife's application under section 24 
would include her own maintenance as well as that of her daughters. If interim 
maintenance under section 24 were to be granted to the spouse only, it would be 
meaningless if it does not provide for maintenance of the children living with such 
spouse, the Court held in Vikrant Arora v Shruti Mehra. 70 - Court is bound to pass interim 
order under section 24 with regard to maintenance of children as contemplated under 
section 26; no separate application under section 26 is required to be made. 1 

Provisions of the section, cannot, however, be stretched to include maintenance for the 
husband's mother. 72 - 

Medical expenses incurred by a wife can also be claimed under section 24. R Suresh v 
Chandra' is a significant judgment, where the court has elucidated the concept and 



meaning of the term "support" in the context of section 24 and held that expenses 
incurred on medical treatment would also be covered. In this case, a wife had already 
obtained an order under section 24 for Rs 3,000/- per month as interim maintenance 
and Rs 10,000/- by way of litigation expenses. Subsequently, she claimed Rs 35,000/- 
towards surgery, which she had undergone. The husband's challenge was two-fold; first 
that he was already paying interim maintenance and so was not liable to pay any 
further amount, and secondly, as a government servant he was entitled to 
reimbursement but only if the treatment was got done in specified government 
hospitals. In this case, since the wife had got the treatment done in a private nursing 
home and that too outside the state where he was employed, he would not get any 
reimbursement. The court rejected both these arguments. Support was drawn from the 
word "maintenance" as defined in section 3(b)(i) of the Hindu Adoption and 
Maintenance Act, 1956 to include provision for food, clothing, residence and medical 
attention and treatment. As far as reimbursement from office was concerned, the court 
held that the issue is not of husband's reimbursement from office, but of wife's claim 
for reimbursement of her medical expenses from the husband under section 24 of the 
Hindu Marriage Act, 1955. Likewise, in Ajay Saxena v Rachna Saxena the court held: 74 - 
"It is trite to state that medical assistance just like food, clothing, shelter and education 
is an essential requirement for survival and cannot be withheld by the husband from 
the wife and children till final adjudication of the suit." Rajesh Burman v Mitul 
Chatterjee, 75 was a wife's petition for divorce under the Special Marriage Act, 1954; she 
had also sought alimony and medical expenses. The trial court directed the husband to 
pay her a sum of about rupees three lakhs which covered, inter alia, expenses towards 
her medical treatments as well. 

Provision for residence is an integral component of maintenance. In practice however, 
the wife is practically left shelter-less after divorce since, invariably, maintenance 
orders hardly address this issue meaningfully and satisfactorily. In Ajit Bhagwandas 
Udeshi v Kumud Ajit Udeshi , 76 - however, where a husband obtained divorce on ground 
of wife's desertion, the family court granted permanent alimony at the rate of Rs 1,000/- 
per month and the rented residential premises in favour of the wife. It is pertinent to 
note that a substantial amount towards the pagadi was paid by the wife. However, one 
hopes and expects that even if there is no financial contribution by the wife, courts 
would still ensure that a wife's need for residence is adequately covered in the 
maintenance order, depending on the facts and circumstances of the case. 

That a wife's right of maintenance includes her right of residence in the matrimonial 
home was recognised by the Supreme Court in Kamalam Amma v Kumar Pillai. 7 ' A 
husband who had obtained a declaration of ownership of the house, which was in 
possession of the wife pursuant to a maintenance order, sought possession of the 
same. The High Court declared the husband to be the owner and the wife was directed 
to handover the possession of the house to him. It was observed that in view of 
strained relations, the wife cannot claim right of residence in the matrimonial home so 
as to resist a decree for possession. On appeal against it by the wife, the Apex court 
held that right of residence is included in the term "maintenance". The following 
observations of the court are pertinent: 

Maintenance necessarily must encompass a provision for residence. Maintenance is given 
so that the lady can live in the manner more or less to what she was accustomed. The 
concept of maintenance must therefore include provision for food, clothing and the like and 
take into account the basic need of a roof over the head. Provision for residence may be 
made either by giving a lump sum in money or property in lieu thereof. It may also be made 
by providing for the course of the lady's life, a residence or money for other necessary 
expenditure. 

The case was, accordingly, remanded to the High Court to review the order in the light 
of these observations. The judgment would hopefully mitigate the suffering of women 
undergoing turmoil in their married life. 


SR Batra v Tarun Batra 79 was a case where a wife sought to enforce her right of 
residence in the alleged matrimonial home and "shared-household", where the property 
belonged to the mother-in-law. While the Delhi High Court conceded her right, the same 
was rejected by the Supreme Court. 

An explicit provision for residence order in case of domestic violence also exists in the 
Protection of Women from Domestic Violence Act, 2005. 80 

Right of residence as part of maintenance is a personal right and so not heritable. 81 

5.3.6 Conduct of the Applicant 


In an application for grant of maintenance under section 24, the only consideration is 
the inability of the applicant spouse to maintain herself/himself for want of finances 
and not her or his conduct. Thus, where the family court denied maintenance to a wife 
on the ground of "misconduct" of refusing to join the matrimonial home, the high 
court, 82 - on appeal by the wife, held that the reason given by the family is "fully 
fallacious and cannot be sustained". It is obvious that in any matrimonial litigation 
there would always be allegations of matrimonial misconduct and if this were to be 
made a relevant consideration then in no matrimonial litigation would the opposing 
spouse be entitled to maintenance. Granting relief under section 24 is a matter of 
discretion but like all discretions, it has to be exercised judicially. As remarked by the 
court: 3 "The consideration of a factor which does not flow from a statutory provision 
if taken into consideration while exercising discretion, such exercise of discretion 
cannot be said to have been exercised in accordance with law." The wife's petition was, 
accordingly, allowed. 

Likewise, in Munnibai v Jagdish Rathore, 84 - where the trial court rejected a wife's claim 
for interim maintenance on the ground that her conduct of refusing to live with her 
husband was such that it would not justify the grant of maintenance, the same was set 
aside in appeal. The court observed: 85 - "Proceedings under section 24 of the Act 
provide neither the occasion nor the stage for the court to enquire into the veracity or 
the weight to be attached to the allegations and counter-allegations of the parties in 
the pleadings relating to the merits of the claim regarding the decree sought for under 
sections 9 to 13 of the Act by the plaintiff, and to go into such allegations would clearly 
introduce extraneous considerations and amount to pre-judging the main issue." 

In Sadhana v Bijendra Kumar 8b however, a wife who refused to stay with the husband 
despite a decree of restitution on the plea that he was unemployed was refused 
maintenance pendente lite because, according to the court, she knew it before marriage 
that he was still pursuing studies and not working. So, also in Kiran v Chandra 
Shekhar, 87 - a husband had obtained a decree of restitution which remained non- 
complied and so he filed a petition for divorce. The wife's application under section 24 
was dismissed on the ground that despite the restitution decree, she remained with her 
parents. The court conceded that it did not lack jurisdiction to grant relief to the wife 
but held that it was a matter of discretion and this was not a fit case to exercise 
discretion in favour of the wife. In Pratima Nayak v Manas Ranjan, 88 however, a 
husband's plea that the wife did not join him in spite of decree of restitution of conjugal 
rights obtained by him, was not accepted. No court can compel a wife to live in 
company of her husband when she feels that her life is at risk; she has every right to 
withdraw from his society and live separate ... the court held. In this case, the court 
found sufficient force in wife's argument that the husband had sought restitution to 
escape liability to maintain her, hence her maintenance was upheld. 

However, liability to pay maintenance and litigation expenses cannot be denied on the 
ground such as that the wife was facing trial under the Immoral Traffic Prevention Act 



or that she was twice married before, which fact she had concealed from the 
husband. 89 - Nor is the court concerned with the husband's argument that it was the 
wife who was responsible for problems in their marriage and so should not be entitled 
to maintenance. 90 Right of maintenance cannot be defeated on mere allegations by 
husband that the wife was living in adultery. 91 

In Debanarayan Haider v Anushree Haider, 92 the trial court, in proceedings under 
section 125, Code of Criminal Procedure, gave a finding (which was also upheld by the 
Supreme Court) that the wife had no reasonable ground to stay away from the husband 
and demand maintenance. Later when on the husband's petition for restitution of 
conjugal rights, the wife sought maintenance under section 24, Hindu Marriage Act, 
1955, the husband sought support from these findings that the wife having left the 
matrimonial home without just cause, she was not entitled to maintenance. After 
considering the contentions on both the sides, the court came to the conclusion that 
the criteria laid down in the provision of section 125 of the Code of Criminal Procedure, 
1973 and the observation of the Supreme Court that the wife did not have any sufficient 
reason not to live with the husband cannot have any impact whatsoever on wife's claim 
under section 24 of the Hindu Marriage Act, 1955. The court observed: 93 

No stipulation has been provided in the said section that either the wife or the husband, as 
the case may be, for being entitled to the alimony pendente life and expenses of 
proceedings will have to prove that he or she has a just ground and/or sufficient reason for 
living separately from the other. 

In suits for maintenance under section 25, however, conduct of the applicant was 
considered to be an important consideration in Sudha Suhas Nandanvankar v Suhas 
Ram Rao Nandanvankar , 94 - The marriage in this case was annulled by a decree of 
nullity in 1996 on the ground that the wife was suffering from epilepsy at the time of 
marriage, which fact was not disclosed and hence a fraud was committed on the 
husband. Prior to 1999, epilepsy was a ground for relief. This conduct was considered 
to be enough to refuse maintenance claimed by the wife. The court observed: "Even 
though the law permits the right of alimony in favour of the appellant [/.e. even if a 
decree of nullity is passed] however, the conduct and circumstances involved in the 
case does not permit us to pass an order of permanent alimony in favour of the 
appellant." 

5.3.7 Ad interim Maintenance 


Even though there is no explicit provision for ad interim maintenance in maintenance 
application under the Hindu Marriage Act, 1955 and the Hindu Adoptions and 
Maintenance Act, 1956, the same can be granted by the court. 5 It is settled law that 
once a court has jurisdiction to grant complete relief, the court itself has got the 
jurisdiction to grant interim relief as well keeping in view the facts and circumstances 
of the case. 96 Ad interim maintenance, however, can be granted only when the status 
of parties is not in dispute. In Satyavir Vasisht v Asha Gambhir 97 where the trial court 
granted ad interim maintenance to the applicant under section 18 of the Hindu 
Adoptions and Maintenance Act, 1956 even where the relationship of husband and wife 
was disputed and it was yet to be established by way of evidence that such relationship 
existed, the order granting maintenance was set aside. 

5.3.8 Change in Circumstances 


Under sub-section (2) of section 25 of the Hindu Marriage Act, 1955, the court has 
power to vary, modify or rescind a maintenance order made under sub-section (1) if it is 
satisfied that there is a change in the circumstances of the parties. This clause, 
however, would not apply to proceedings pending for execution of the maintenance 




order. In K Srinivasa Kumar v K Sharvani, 98 - parties had obtained a divorce by mutual 
consent on 21 July 2003 and it was agreed that the husband would pay an amount of 
Rs 1,80,000 to the wife towards alimony. Initially, Rs 90,000 was to be paid and the 
balance was payable within six months. The court however, granted one year time to 
the husband, to make the payment by 20 July 2004. The husband not paying the 
amount, the wife filed execution petition in the family court. During pendency of 
execution proceedings, the wife remarried. Thereupon the husband filed a memo 
requesting that the maintenance order be rescinded in terms of clause (2) of section 25 
in view of the wife's remarriage. The family court rescinded the order; on appeal by the 
wife, however, the court held that the wife's right had accrued on 21 July 2003 when the 
order was made. It was the husband who defaulted in paying the balance amount and 
so the wife filed execution proceedings in 2005. This according to the court was no 
change in circumstances of either party at any time after the court order. The change, if 
any, in circumstances subsequent to court order was created by the husband himself 
who committed the default of the original order. "Therefore having committed default 
and created the circumstances... the same cannot be taken to advantage of defaulter 
himself", the court observed. 99 - 

Where after the original award of maintenance under section 25, the wife acquires 
property which fetches her monthly rent, the court would be justified in cancelling the 
earlier maintenance order. 100 - 

In SS Bindra v Tarvinder Kaur , 101 - which was an application under section 24 of the 
Hindu Marriage Act, the husband's income was less at the time of wife's application but 
later increased manifold and so the District Court awarded a sum which was higher 
than what the wife had initially claimed. On appeal against it by the husband, the High 
Court found no illegality in this. 

5.3.9 Unchastity: A Bar 


Unchastity is a bar to maintenance claim amongst all the personal laws. Thus, in Sunita 
Singh v Raj Bahadur , 102 - a husband obtained divorce on the ground of adultery and 
cruelty of the wife. The court also awarded maintenance of Rs 300 per month to the 
wife on her application. In revision, the maintenance order was set aside under section 
25(3) of the Hindu Marriage Act, 1955 as there was a clear finding of illicit relations 
against the wife. 

5.3.10 Maintenance only when "Decree" and not when Main Petition Dismissed 


An application for maintenance under section 25, Hindu Marriage Act, 1955 can be 
made at the time of the passing of any decree or at any time subsequent thereto. The 
expression "at the time of passing of any decree" as used in the section includes a 
decree of nullity. 103 - It encompasses within the expression all kinds of decrees such as 
restitution of conjugal rights under section 9, judicial separation under section 10, 
declaring a marriage as null and void under section 11, annulment of marriage as 
voidable under section 12 and divorce under section 13. 104 

"Any decree" however, would not include an order of dismissal of the main petition. 
Thus, where a wife withdraws her consent to a divorce petition and consequently the 
same is dismissed, the wife is not entitled to maintenance under section 25 of the 
Act. 05 An order of dismissal of a petition does not disturb the marriage nor confers or 
takes away any legal character or status. According to the court: "Without the marital 
status being affected or disrupted by the matrimonial court under the Hindu Marriage 
Act, 1955, the claim of permanent alimony was not to be valid as ancillary or incident to 
such affectation or disruption." 




Likewise, in Homeshwar Singh v Mira Singh , 106 - it was held that payment of permanent 
alimony could not be ordered where suit for dissolution of marriage is dismissed. In 
Polavarapu Hanumantha v PS Parvathi , 107 - a husband's petition for divorce was 
dismissed by the trial court but an order granting maintenance was made. On appeal 
the maintenance order was set aside. It was held that section 25 of the Hindu Marriage 
Act cannot be invoked when the main petition for matrimonial relief is not granted. 

5.3.11 Appeal Against Main Decree: No Bar 


The fact that an appeal against a divorce decree is pending, is no bar to a claim for 
maintenance. In Surendra Kumar Bhansali v Judge, Family Court, 108 - a husband obtained 
a divorce decree against his wife. After the decree, the wife filed an application for 
permanent alimony under section 25. She also filed an appeal against the divorce 
decree. The husband challenged the maintenance application on the ground that an 
appeal against divorce was pending. Maintenance was however, allowed. The husband 
then filed a writ petition in the High Court under Articles 226 and 227 of the 
Constitution of India with a prayer that the order of maintenance passed by the family 
court be quashed. The husband's appeal was dismissed and it was held that an 
application under section 25 can be made at the time of passing of the decree or at any 
time subsequent thereto. In this case, since the divorce was decreed and the marriage 
dissolved, the wife's application was tenable. If however, the main petition for divorce 
had been dismissed then the relief by way of maintenance could have been refused as 
per the Supreme Court judgment in Chand Dhawan v Jawaharlal Dhawan . 109 - Simply 
because an appeal against divorce is pending is no bar to maintenance claim, the court 
clarified. 

5.3.12 No Waiver of Right Even by Consent 


A wife who agrees to give up her claim for any maintenance in future in terms of a 
consent divorce decree is not debarred from claiming maintenance thereafter. In Geeta 
Satish Gokarna v Satish Shankar Rao Gokarna , 110 two years after the consent divorce 
decree, whereunder she had agreed not to claim any alimony from the husband, she 
filed an application for maintenance under section 25 of the Hindu Marriage Act, 1955. 
The same was allowed. On appeal by the husband the High Court held that the power 
to grant maintenance has been conferred on the court by Parliament under the Act and 
the parties cannot, by agreement, oust the court's jurisdiction; it was further held that 
permanent alimony and maintenance are a larger part of the right to life, "therefore any 
clause in a contract or consent terms providing to the contrary would be against public 
policy". 111 - Permanent alimony and maintenance were thus construed as an integral 
part of right to life. Hirabai Bharucha v Pirojshah Bharucha , 112 a case under section 40 
of the Parsi Marriage and Divorce Act, 1936 was referred to in support where LORD 
ATKIN was quoted: 

The wife's right to future maintenance is a matter of public concern which she cannot barter 

away... 

In Biju v Adeep, 113 the issue as to whether after securing an order under section 125 
CrPC, pursuant to settlement through mediation, the claimant was precluded from 
seeking enhanced maintenance under section 127 CrPC on ground of change in 
circumstances, was raised. The court categorically held that it does not preclude. It 
stated, 


It may be possible to fix the quantum of maintenance having regard to future contingencies. 
However, all possible change of circumstances that may form ground for variation under 
section 127 CrPC of the earlier maintenance fixed, cannot be visualised in anticipation and 
consolidated in an agreement arrived at the process of settlement under section 125 CrPC 
Apart from the efflux of time, at the most and those contingences which are within the limits 




of reasonable foreseeability can be a subject matter of mediation for maintenance under 
section 125 CrPC, still there are other categories which are beyond the pale of reasonable 
foreseeability and hence settlement of claim under return 125 CrPC cannot telescope into 
the claim under section 127 CrPC. 

Likewise, in Harilal Sarkar v Subra Sarkar, 114 a wife obtained a maintenance order for a 
fixed amount of Rs 4,000/- for herself and her minor daughter. Later she filed for 
enhancement of the amount, under section 25(2) of the Act. The husband resisted the 
same arguing that a "fixed" amount cannot be enhanced. Dissimissing his plea the 
court held that, jurisdiction of court for granting maintenance at time of passing any 
decree or subsequent thereto, cannot be taken away by any settlement. 

If the word "fixed” quantifying the maintenance is attributed and read in its literal meaning, 
such agreement shall come in conflict with the statutory provisions and public policy. 

In Arashad v Addl Family Judged there was an out of court settlement between the 
mother and father in respect of maintenance for two minor daughters. It was held that 
any compromise/settlement between parents cannot stop daughters from claiming 
maintenance from their father at a later stage; no compromise can be done which is 
adverse to the interests of a minor and such settlement carries no meaning. The apex 
court has very recently endorsed this position in Ganesh v Sudhir Kumar Shrivastava, 
Civil Appeal No 4031-4032 of 2019 (22 April 2019). In this case, under one of the terms 
in a divorce petition by mutual consent, the mother released the father of the 
responsibility monthly maintenance to the daughter. This clause was set aside by the 
court invoking its inherent powers under article 142 of the constitution. It held that the 
mother (wife) could, if she wished, where her own claim to stridhan or alimony, but 
cannot give up the rights which rest the daughter in so far as maintenance and other 
issues are concerned during divorce by mutual consent. 

P Archana @ Atchamamba v VS Rama Krishna 116 - was a wife's claim for enhancement 
of maintenance, where the husband took the plea that there was a settlement between 
them under which she agreed not to make any further claim. The plea was dismissed 
as, according to the court, such interpretation would defeat the very object of section 
25. 117 However, where there was a "full and final" settlement made by the parties in a 
civil court in 1983, the wife's subsequent application for maintenance in 2002 was held 
to be not bonafide. !8 

5.3.13 Death of Husband does not Extinguish Alimony Order 


The issue whether an order for alimony gets extinguished with the death of the 
judgment debtor was raised in Aruna Basu v Dorothea Mitral 9 a case under the 
Special Marriage Act, 1954. A wife had obtained decree under section 37 of the Act 
whereunder she was awarded a maintenance of Rs 300 per month. In execution, the 
decree was compromised and the husband agreed to pay the arrears in instalments. 
On 31 March 1965, he executed a will but made no provision for satisfaction of the 
maintenance decree; on 3 April 1965 he died without making any provision for the 
satisfaction of the maintenance decree. The appellant, who was the executrix under the 
will, got it duly probated. She paid maintenance in December 1975 for some period 
after the death of the judgment debtor but thereafter since no payment was made, the 
wife filed a suit for recovery of arrears of Rs 19,500. The appellant filed an objection 
stating that the order of alimony was not a charge and so the liability was extinguished 
on the death of the judgment debtor. The executing court overruled the objection 
whereupon the appellant went in revision. A Division Bench of the Calcutta High Court 
agreed with the executing court but granted a certificate of appeal and hence the 
appeal to the Supreme Court. On behalf of the appellant, reference was made to certain 
English authorities 120 in support that no cause of action subsists after the death of the 
husband and so an order for alimony would be extinguished. The Supreme Court, 
however, did not agree with this argument and held that the Special Marriage Act, 1954 



was an Indian statute passed after Independence and there was no warrant to be 
guided by English decisions in the interpretation of its provisions. 

The same view was reiterated in Nandarani Mazumdar v Indian Airlines , 121 - wherein the 
Supreme Court, confirming the Calcutta High Court's judgment, held that the estate of 
the deceased husband is liable for the satisfaction of a maintenance decree. 

5.3.14 Date of Order 


There is no stipulation in section 24 as to the date from which an order under this 
section can be made. It could thus be either from the date of application or from date 
of order or from any other date. It would all depend on the facts and circumstances of 
each case. Thus, in Kalpana Das v Sarat Kumar Das, 12 ‘ in view of its facts maintenance 
was awarded from the date of the appearance of the husband. In Deepak Mishra v 
Bindiya , 123 - maintenance order from the date of application and not from date of order 
was upheld. In Rasmi Chatterjee v l/dayan, 124 however, alimony under section 24 was 
ordered to be paid from the date of order and not from the date of the application, in 
view of the facts of the case. 

A judge granting maintenance from the date of application need not state special 
reasons for the same. No fault can be found in such order. 125 - 

Where an applicant prays for maintenance from a date prior to the application, he/she 
has to satisfy the court as to circumstances for the delay in applying. In Bikram 
Senapati v Lusna, 126 the main proceedings were initiated in April, 1996 and though the 
respondent wife appeared in court in August, 1996 she filed an application for interim 
maintenance only in December, 1996. The grant of maintenance from April, 1996 was, 
accordingly, held to be not proper. Past maintenance was refused to a wife in 
Bouramma v Siddappa,^ 27 also which was a maintenance claim by a wife under section 
18 of the Hindu Adoption and Maintenance Act. In Popri Bai v Teerath S/ngh, 128 - a 
maintenance order was made without mentioning the date from which it would be 
operative; the execution court awarded maintenance from the date of the order. The 
facts and circumstances of the case, however, clearly, showed that the husband was 
playing tricks by deliberately getting his restitution petition dismissed in order to defeat 
the wife's claim. On revision against the execution court order, the High Court, in 
exercise of its powers under Article 227 of the Constitution to do complete justice 
modified the order and awarded interim maintenance from the date of filing of the 
petition. 

In Jaspal Singh v Harjinder Kaur , 129 - an order for maintenance under section 24 was 
made from the date of filing of the divorce petition; the husband was also directed to 
pay interest at the rate of 9% in case the maintenance allowance and litigation 
expenses are not paid within one month from the date of the order. The order was 
upheld by the High Court. 
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CHAPTER 5 MAINTENANCE 


5.4 Code of Criminal Procedure, 1973 


Apart from the personal laws, the Code of Criminal Procedure, 1973 also provides for 
maintenance of wives. 130 - 

Unlike the personal laws which are applicable only to persons belonging to particular 
religions, the provisions of the Code of Criminal Procedure, 1973 are applicable to all 
irrespective of religion. Relief under this Code is speedy and is available irrespective of 
whether or not any matrimonial proceedings are pending. 

[s 125] Order for maintenance of wives, children and parents.— 


(1) If any person having sufficient means neglects or refuses to maintain— 


(a) his wife, unable to maintain herself, or 

(b) . 

(c) . 

(d) . 

a magistrate of the first class may, upon proof of such neglect or refusal, order such 
person to make a monthly allowance for the maintenance of his wife... at such monthly 
rate 131 [* * *] as such magistrate thinks fit, and to pay the same to such person as the 
magistrate may from time to time direct 


Provided .... that the Magistrate may, during the pendency of the proceeding regarding 
monthly allowance for the maintenance under this sub-section, order such person to 
make a monthly allowance for the interim maintenance of his wife.., and the expenses 
of such proceeding which the Magistrate considers reasonable, and to pay the same to 
such person as the Magistrate may from time to time direct. 

Explanation: For the purpose of this chapter.... 


(a) . 

(b) "Wife" includes a woman who has been divorced or has obtained a divorce, from 
her husband, and has not remarried. 

132 [(2) Any such allowance for the maintenance or interim maintenance and expenses 
for proceeding shall be payable from date of the order or, if so ordered, from the date of 
the application for maintenance or interim maintenance and expenses of proceeding, 
as the case may be]. 

(3) If any person so ordered fails without sufficient cause to comply with the order, any 
such Magistrate may, for every breach of the order, issue a warrant for levying the 
amount due in the manner provided for levying fines, and may sentence such person, 
for the whole or any part of each month's 133 [allowance for the maintenance or the 
interim maintenance and expenses of proceeding, as the case may be], remaining 









unpaid after the execution of the warrant, to imprisonment for a term which may extend 
to one month or until payment if sooner made: 

Provided that no warrant shall be issued for the recovery of any amount due under this 
section unless application be made to the court to levy such amount within a period of 
one year from the date on which it became due: 

Provided further that if such person offers to maintain his wife on condition of her living 
with him, and she refuses to live with him, such Magistrate may consider any grounds 
of refusal stated by her, and may make an order under this section notwithstanding 
such offer, if he is satisfied that there is just ground for so doing. 

Explanation: If a husband has contracted marriage with another woman or keeps a 
mistress, it shall be considered to be just ground for his wife's refusal to live with him. 

(4) No wife shall be entitled to receive an 34 [allowance for the maintenance or the 
interim maintenance and expenses of proceeding, as the case may be], from her 
husband under this section if she is living in adultery, or if, without any sufficient 
reason, she refuses to live with her husband, or if they are living separately by mutual 
consent. 

(5) On proof that any wife in whose favour an order has been made under this section 
is living in adultery, or that without sufficient reason she refuses to live with her 
husband, or that they are living separately by mutual consent, the Magistrate shall 
cancel the order. 

The salient features of the provision are: 

(i) A wife includes a divorced wife. 

(ii) Only lawful wife is entitled to maintenance under this section. 

(iii) A wife may seek maintenance even without any matrimonial litigation. 

(iv) She may stay separate if there are sufficient grounds justifying that and yet get 
maintenance. 

(v) There must be neglect or refusal on part of husband to maintain her. 

(vi) Wife must be unable to maintain herself. 

(vii) The court can grant interim maintenance also. 

(viii) The amount may be varied or cancelled if there is change in circumstances. 

(ix) In certain situations a wife may be debarred from claiming maintenance. 

(x) Her right terminates on remarriage. 

(xi) The proceedings are summary and expeditious. 

5.4.1 Case Law 


Mode of divorce is immaterial to a wife's claim for maintenance under section 125 
CrPC Thus, even if the divorce is obtained by mutual consent, the wife is not debarred 
from claiming maintenance.' 35 Also under this section, a woman cannot stake the 
claim for past maintenance. The court has jurisdiction under section 125 Code of 
Criminal Procedure only to direct payment of future maintenance i.e. maintenance from 
the date of petition. 36 - Maintenance under this provision may be ordered from the date 
of order or from the date of application. It would depend on the facts and 



circumstances of the case. Thus, in Dilip Kumar v State of UP, 137 where an application 
for maintenance remained pending for 21 years due to the husband's delaying tactics, 
it was held that he was liable to pay from the date of wife's application. 38 In Bhuwan 
Mohan Singh vMeena, 139 where, in a wife's petition for maintenance under section 125 
CrPC, there were adjournments in the case for nine years by the Family for which at 
times, the husband was responsible and at times, it was due to laxity on the part of the 
Court, the High Court order granting maintenance from the date of application was 
upheld by the Apex Court. 

A wife seeking maintenance under this section has to prove neglect on the part of the 
husband to maintain her. 140 - A wife living apart from the husband on reasonable 
grounds does not lose her right. A husband beating his wife with sticks and belts 
because he suspects her fidelity; 141 false accusation of unchastity on oath in 
court; 142 allegations of unchastity; 143 - husband's bigamous marriage 144 - and 
husband's impotency 145 are instances of reasonable grounds for wife's separate 
living. When a wife was tortured by the husband and she filed criminal case leading to 
charge sheet against him, she cannot be said to be living separately from him without 
sufficient reason so as to disentitle her to maintenance. 6 

The fact that, the applicant wife's complaint against the husband under section 494 of 
the Indian Penal Code, 1860 alleging his bigamous marriage was dismissed and he 
was acquitted cannot go against her to defeat her ground of refusal to live with him. 
According to the Supreme Court, in Rajathi v C Ganesan , 147 - in a case under section 125 
of the Code of Criminal Procedure, 1973 the court is to take a prima facie view of the 
matter and it is not necessary to go into the matrimonial disputes between the parties 
in detail. 

In one case, a wife refused to live in the same house with the mother-in-law and began 
to live separately, after the husband refused to live separately with her. The court held 
that the wife's reluctance to be exposed to the unpleasantness of living with the 
mother-in-law under same roof is justifiable cause for her living apart and claiming 
maintenance. 1 18 

Procreation is one of the most important objects of marriage. Therefore, if one of the 
parties undergoes sterilisation without the consent of the other, it is an act of grave 
cruelty entitling the other to obtain relief. In K Bhavani v K Lakshmana Swamy , 149 - a 
husband underwent vasectomy operation before marriage and concealed this fact from 
the wife. He ignored the wife's request to resort to recanalisation operation thereby 
resulting in the wife's being barren. This was considered to be an act of "physical, 
mental and legal cruelty" entitling her to stay separate and seek maintenance. Ill- 
treatment and threats by the husband due to dowry demand is cruelty and therefore a 
reasonable ground for a wife to stay apart and get maintenance. 150 

The right of the applicant to get maintenance and the liability of the respondent to give 
maintenance is not absolute and several considerations weigh in the making of a 
maintenance order. A very significant consideration is the capacity of the respondent. 
An able bodied young man, however, is presumed to be capable of earning so as to be 
able to maintain his wife. 151 If he wants to be absolved of his liability he has to show 
to the court cogent reason for holding that he is unable for reasons beyond his control 
to earn enough to discharge his legal obligation. ,52 - The following observations of the 
Supreme Court in Bhuwan Mohan Singh vMeena 153 are very pertinent in this context: 

Obligation of a husband is not limited to sustain his wife and children as animals; he has to 
maintain them in same status as they were before; duty to provide maintenance is to be 
fulfilled even by earning by physical labour if he is able bodied. In a proceeding of this 
nature, husband cannot take subterfuges to deprive her of the benefit of living with dignity.... 

A situation is not to be maladroitly created whereunder she is compelled to resign to her 


fate and think of life "dust unto dust". There is no escape route unless there is an order from 
the Court that wife is not entitled to get maintenance from husband on any legally 
permissible grounds. 

The fact that the husband has renounced the world and become a sadhu is no ground 
to absolve him of his duty to maintain his wife and children. ° 4 In HC Mohan v 
Sulochana , 155 - a wife obtained maintenance orders and upon non-payment of arrears 
by the husband, she applied for execution, and arrest warrants were issued against 
him. He pleaded inability to pay and wanted to lead evidence to that effect. The court 
rejected his plea and held that no opportunity could be given to him to lead evidence as 
to his inability to pay. 

Blindness of the husband cannot absolve husband of the liability to pay maintenance to 
the wife. In Chitra Srinivasan v R Srinivasan , 156 - upon husband's filing a divorce petition, 
the wife sought, inter alia, maintenance under setion 24, HMA and was granted Rs 500 
p.m. The wife filed a revision challenging the quantum as being unfair and alleging that 
the trial court had erred in showing sympathy to the husband because of his physical 
disability; that he was a graduate, well built and employed in Insurance Company and 
drawing salary of Rs 9,401; and the judge was wrong in observing that he being a blind 
man, with great difficulty, has been working and earning when he himself has not 
expressed any difficulties. Further, according to her, section 24 does not say that the 
interim alimony will not be granted to the wife in a case where the husband is a 
physically handicapped person, and the court cannot import limitation on the section 
when the section is clear in respect of granting the quantum of interim maintenance. 
The observations of the trial court are in the nature of putting spokes on the provisions 
of law when there is no restriction or limitation in the section, resulting in determination 
of interim maintenance below the par, the wife alleged. Reference was made, inter alia, 
to Sudha @ Ranjana R Patil v Rajkumar Pat/'/, 157 wherein also it was held that blindness 
of the husband is no ground to refuse maintenance to wife. Section 125 CrPC speaks 
about inability of wife to maintain herself; it does not speak about physical capacity or 
earning capacity of husband to maintain himself or wife or children. Husband, even 
though blind, his entering into marriage indicates his undertaking to maintain his wife. 
In this case, immovable property standing in the name of husband was transferred by 
him to avoid legal clutches, thus order of maintenance of Rs 150/- passed by judicial 
magistrate was enhanced to Rs 300 p.m. on revision. 

Going to jail is not a mode of satisfaction of a maintenance award. In Kuldip Kaur v 
Surinder Singh, 158 a husband was imprisoned for non-payment of maintenance. The 
wife moved an application for recovery of arrears which was rejected by the trial 
magistrate on the ground that the claim for arrears stood satisfied upon the husband 
being sent to jail. The wife's revision application in the High Court was summarily 
rejected without a speaking order; hence the present appeal. It was held that 
undergoing a term of imprisonment does not absolve the person of his liability to pay 
maintenance which has been decreed against him. The purpose of sending a judgment 
debtor to jail was not to wipe out the liability which he had failed to discharge; it was 
only a means of achieving the end of enforcing the order, the court clarified. 

That imprisonment for non-payment of maintenance is not a "sufficient cause" for non¬ 
payment of maintenance was reiterated by the Kerala High Court in Ajith Kumar v 
Sha/'ma. 159 Imprisonment does not and cannot absolve the husband of liability to pay 
maintenance, the court held. As clarified by the Supreme Court in Subrata Roy Sahara v 
I/O/, 160 - in a different context though, there is difference between mode of enforcing 
recovery on one hand and effecting actual recovery of the amount; detention is only a 
device for satisfaction of liability, it does not wipe out liability to pay. 

Under the Code of Criminal Procedure, prior to 1973 Code, the income of the applicant 
wife was not an important consideration in awarding maintenance under section 488 


(corresponding to the present section 125). The very status of being a wife entitled her 
to maintenance from the husband. Therefore, once it was established that the husband 
having sufficient means, including the capacity to earn, has neglected or refused to 
maintain the wife, uninhibited or uninfluenced by any extraneous consideration, 
maintenance under section 488 had to be granted. The income or the ability of the wife 
to earn and maintain herself was an irrelevant consideration. 

In PT Ramankutty v Kalyankutty 162 however, the court took a very realistic view and 
held that there is nothing in the section to indicate that in fixing the monthly allowance 
the magistrate should consider the means of the husband alone and shut his eyes to 
the means of wife. The Code of Criminal Procedure, as amended in 1973 however, 
specifically lays down that only a wife who is unable to maintain herself is entitled to 
maintenance. In KMP Kovilamma v Moopil Eradi, 163 - a second wife aged 68 in affluent 
position filed an application for maintenance against her husband who was 80, in poor 
mental and physical health and also had distributed all his properties between the 
children of his first wife, the applicant wife and her children. The lower court rejected 
her application holding that the purpose of enacting section 488 is only to prevent 
vagrancy and it cannot be used as a lever for ulterior purposes. On appeal, to the High 
Court by the wife, it was contended that in a proceeding under this section, the wife's 
capacity to maintain herself is irrelevant. Rejecting this argument, the court held: 1 64 

If a change in the pecuniary circumstances of the parties subsequent to the passing of the 
order is a matter which can be taken into account by the magistrate to reduce the 
maintenance, it appears to us that the pecuniary position of the parties is a matter which 
the magistrate can take into account even at the initial stage of passing the order for 
maintenance. 

The Supreme Court ruling in Bhagwan Dutt v Kanta Devi 165 - and the statutory clause in 
section 125(1) of the Code of Criminal Procedure, 1973 have set all doubts at rest by 
making it clear that only a wife unable to maintain herself is entitled to seek 
maintenance under the provisions of this statute. 

In this case, a wife was earning Rs 800 per month, while the husband's salary was Rs 
600 per month. In awarding maintenance to the wife under section 488 of the Code of 
Criminal Procedure, 1973, the trial court did not take the wife's income into account. In 
revision application by the husband, the Additional Sessions Judge held that since the 
wife's income was "substantial" and "enough to maintain herself, she was not entitled 
to maintenance from the husband. A Single Judge of the High Court who heard the 
reference held that section 488 of the Code of Criminal Procedure, 1973 does not 
contemplate the taking into consideration the income of the wife. However, on further 
appeal to the Supreme Court, SARKARIA J held that the wife's separate income has to 
be taken into account in arriving at the amount payable to her as maintenance. 

There cannot be an award of a lump sum amount under the provisions of section 125. 
Thus, in Minati Binati Nayak v Goaranga Charan Nayak 166 where a lump sum award of 
Rs 12,500 by way of maintenance under this section was awarded by the magistrate, 
the same was quashed in appeal. It was held that such award is not supported by any 
provision of the statute. The object of the summary proceedings under the section is to 
prevent vagrancy and that object is achieved by directing provisions of lodging, food 
and clothing. The magistrate while fixing the quantum has to strike a balance; he 
should not fix an amount which would enable the wife to live in luxury and also impede 
any future reconciliation. 

An echo of the same sentiment is reflected in a case for judicial separation where the 
husband was successfully able to argue that maintenance should not be too high or 
separation would work out to be so profitable as to jeopardise reconciliation. 


In order to satisfy the requirement of inability to maintain herself, the wife need not 
prove that she is absolute destitute. Thus, where a wife was earning Rs 2 to 4 per day 
and the lower court granted her maintenance, the husband's appeal against the order 
on the ground that she had means to maintain herself, was dismissed. The court held 
that with that income she could hardly be expected to maintain herself. 168 - 

Elucidating the phrase "unable to maintain herself " the Supreme Court reiterated in 
Chaturbhuj v S/faJba/ 169 that the wife need not be an absolute destitute so as to be 
entitled to claim maintenance. The parties in this case were married for forty years and 
living separately for about twenty years. On wife's application for maintenance under 
section 125 the trial court took note of the respective incomes of the parties and 
awarded Rs 1,500 per month to the respondent wife. The husband's revision against 
this order was dismissed by the revision court; and so also his application under 
section 482 before the High Court. Hence, the present appeal. The Apex Court 
emphasised that the provision under section 125 Code of Criminal Procedure is a 
measure of social justice specially enacted to protect women and children; it does not 
aim to punish a person for his past neglect but to prevent vagrancy and destitution by 
compelling those who can provide support to those who are unable to support 
themselves and who have a moral claim to such support; it provides a speedy remedy 
for the supply of food, clothing and shelter to the deserted wife. The provision has two 
inseparable related conditions—the burden is placed on the wife to show that the 
husband has enough means, and secondly, that she is unable to maintain herself. 

Efforts made by a wife after desertion to somehow survive would also not defeat her 
claim to maintenance. In Rewati Bai v Jageshwar, 177 the wife lived with her husband 
for 40 years. She had no means of livelihood while living with him. After being deserted 
she started working as a labourer at the age of 50. The trial court held that she was not 
unable to maintain herself. The High Court, however, ordered maintenance. It 
observed: 171 "The only fact that she was compelled to work as a labourer to survive 
was by itself not sufficient to establish that applicant was able to maintain herself." 

The fact that a wife is working can be taken into account in fixing the quantum of 
maintenance but that would not debar her from claiming it. Thus, where a wife was 
driven out of the matrimonial home because she refused to give consent to her 
husband marrying another woman and the wife was working but her job was not 
permanent, it was held that the husband could not take the plea that she would be able 
to maintain herself and so he has no liability to pay. 172 - Likewise, in Minakshi Gaur v 
Chitranjan Gaur , 173 - a magistrate had dismissed wife's petition under section 125 CrPC 
on the ground that she was working and also had income from properties. On appeal, it 
was argued that the husband, who was an engineering graduate had an income of Rs 
20,000/- while the wife was getting less than Rs 9,000/-. Husband was directed to pay 
Rs 5,000/- per month to the wife as according to the court, with her income it was not 
possible for her to maintain herself in a town like Agra, where both the parties lived. 

Potential earning capacity of a wife cannot be taken into account in deciding 
maintenance under section 125 CrPC. 174 The mere fact that the wife was highly 
educated with an MBA degree was held to be no ground to refuse her maintenance in 
Tejaswani vArvind Tejas Chandra. ]7rx Unless an educated wife is actually employed and 
earning enough for herself, it cannot be said that she is capable of maintaining 
herself. 176 - 

In this context, a reference may be made of a case decided by a metropolitan 
magistrate in Delhi. The complainant wife sought interim maintenance under the 
Domestic Violence Act, 2005, alleging that she had been subjected to various forms of 
torture by the husband. She was a well-educated lady and earning approximately Rs 
50,000 per month from her last job which she gave up. She contended that she was 


facing extreme hardship as she was enjoying a lavish life-style and therefore needs a 
suitable maintenance for food, clothing and residence apart from other basic 
necessities". Dismissing her application, the court remarked: "If she has chosen not to 
work... she cannot be permitted to take advantage of her own deed.... When the 
complainant is an able bodied person having capacity to earn and has actually been 
earning in the past [she] is not entitled to receive any maintenance. When she could 
sustain herself by earning a handsome salary in the past, she would be able to get a job 
if she earnestly tries to search for one now". 

Thus, the court held that even if she was not earning anything presently, she was still 
not eligible for maintenance. 

In Muraleedharan v Vijaylakshmi} 1 the claimant wife was a law graduate and yet she 
was held to be entitled to maintenance. According to the court, the expression able to 
maintain in section 125 of the Code of Criminal Procedure, 1973 must receive a 
dynamic and realistic interpretation in the light of the indisputable plight of the Indian 
woman. The mere fact that she has a qualification is not sufficient ipso facto to 
conclude that she is in a position to maintain herself. Possession of qualification of law 
is such that it cannot immediately be converted into work and earning. 

Absence of averment in the petition to the effect that she is unable to maintain herself 
is not such an irregularity as would defeat her claim provided there was inferential 
evidence in the statement. 

The husband's liability to pay maintenance to the wife is not affected by an 
apprehension that the amount would not be used by her but misappropriated by her 
brother and other relatives with whom she was putting up. According to the court, it is 
none of the husband's business to see to the proper utilisation of the amount so paid 
by him. 180 - Cohabitation subsequent to a maintenance decree passed under section 
125 of the Code of Criminal Procedure, 1973 or under section 18 of the Hindu 
Adoptions and Maintenance Act, 1956 does not affect the decree unless the same is 
set aside or modified by a competent court, more so when a compromise maintenance 
decree itself has a clause enabling the wife to claim maintenance after such 
cohabitation. ,81 - 

The section lays down that a wife would be disentitled to maintenance from her 
husband if she lives in adultery, or if, without any sufficient reason she refused to live 
with her husband, or if they are living separately by mutual consent. 32 Post-divorce 
separate living cannot be construed as separate living by mutual consent within the 
meaning of section 125(4) of the CrPC. 183 - Stray act or two of adultery does not 
amount to "living in adultery". 184 - "Living in adultery" is a present continuous tense. 
Hence, if she is not presently living in adultery, the husband cannot refuse her 
maintenance. 35 A wife living separately from the husband because of the husband 
marrying again cannot be denied maintenance. She cannot be forced to live with 
another woman, the court held in Dilip Kumar v State of L/P 186 - The mere fact that the 
wife has left the matrimonial home and not returned since 4-5 years is not enough 
ground to defeat her right for maintenance under this section, more so, when she 
alleged neglect and ill-treatment by the husband; nor is her being away a good reason 
for him to enter into another marriage. 13 A wife against whom a decree of restitution 
of conjugal rights has been obtained by the husband, cannot be debarred under this 
clause from claiming maintenance for all times to come. Desertion by wife is no 
ground to deny her alimony in the absence of any such provision in the Act; the court 
can, however, take that into consideration in fixing the quantum. 188 - In Pandit Dattatraya 
Kulkarni v Laxmi Pandit Kulkarni , 189 a husband obtained a decree for restitution of 
conjugal rights against his wife in 1972 on the ground of her withdrawal from his 
society without reasonable cause. In 1990 the wife filed an application for maintenance 


under section 125 on the ground that the husband had contracted marriage with 
another woman therefore she could not stay with him in compliance with the decree for 
restitution of conjugal rights. The trial court after considering the evidence on record 
awarded maintenance. The husband, in appeal contended that once the civil court had 
held that the wife had no reasonable cause to stay away from the husband, she is not 
entitled for grant of maintenance as the finding of the civil court in the restitution 
decree is binding in the criminal proceedings under section 125 of the Code of Criminal 
Procedure, 1973. The court held that while the findings of the civil court in restitution 
decree would be binding in criminal proceedings but the said finding cannot be binding 
on the criminal court or on the parties for all times to come. If the court in criminal 
proceedings finds that subsequently the husband had taken a second wife or was living 
with another woman, the wife is entitled to claim separate maintenance as she is not 
obliged to resume cohabitation with the husband if he is living with another woman. 
The defence under sub-section (4) of section 125 of the Code of Criminal Procedure, 
1973 would not be available to the husband and the decree of restitution passed 
against the wife cannot stand as a bar against her for claiming separate maintenance 
from the husband in this case. The maintenance order was accordingly, upheld. In Dilip 
Kumar Barik v Usha Rani Barik , 19 the plea that non-compliance of a restitution decree 
obtained by the husband should disentitle the wife from claiming maintenance was 
rejected by the court. It held: 

... As duty is on both parties to respect decree of court, the husband could not be excused if 

he displays a total apathy to seek his wife's return to the matrimonial home. 

In Manju Mehra v Pushkar Mehra 19 1 however, when husband got a decree of restitution 
because it was established that the wife had withdrawn without any reasonable cause, 
the grant of maintenance to the wife despite the restitution decree was held to be not 
proper. According to the court, it would penalise the husband to pay maintenance to a 
wife who did not obey the decree and would encourage the wife to stay away from 
husband despite the decree. The court clarified that if the decree had been passed at 
the instance of the wife against the husband then the court would be justified in asking 
the husband to pay maintenance. In Amarendra Nath Bagui v Gouri Rani Bagui, 192 - 
where the couple was living separately by mutual desire and a free agreement to that 
effect, the wife's claim for maintenance was dismissed. In Mayaram Nishad v Jamuna 
Ba/, 193 the parties were living separately since 1985, and eighteen years thereafter the 
wife applied for maintenance under section 125 CrPC. The husband challenged the 
same on the basis of one Sahamati Patra (viz, deed of agreement) between them in 
1989 which showed that they were living separate by mutual consent. The wife alleged 
that the document was executed by force. The court however, declined to believe this in 
view of the fact that the wife took no action against this forced document nor did she 
file any application for maintenance all these long years. The wife was consequently 
held not to be entitled to maintenance. 

A wife's right to maintenance under this section comes to an end upon her remarriage. 
Mere fact that wife has filed a petition for divorce and refused to live with the husband 
is no valid argument to deny her maintenance as she still continues to be his wife; and 
in any case, she is entitled to maintenance even after divorce and till she remarries. 194 - 
However, in a case where a wife files an application for maintenance and then marries 
after some time, the court may grant her maintenance from the date of the application 
to the date of her marriage, provided other requirements of the provision are 
satisfied. 195 - 

A maintenance allowance fixed under section 125 can be enhanced, varied or cancelled 
if there is a change in the circumstances of the parties and an application to that effect 
is made. Thus, husband's retirement subsequent to the award of maintenance would 
amount to change of circumstances affecting his paying capacity. 196 - So also fact of 
inflation resulting in fall in purchasing power of money and consequent rising prices is 


a factor which court would take note of, in application for alteration or enhancement of 
maintenance allowance. 19 ' Until the Code of Criminal Procedure, (Amendment) Act, 
2001 there was no provision in the Code of Criminal Procedure, 1973 for the granting of 
interim maintenance in application under section 125 of the Code of Criminal 
Procedure, 1973. However, since disposal of these applications takes quite some time, 
many applicants without means of subsistence suffered grave hardship. In view of this, 
the Supreme Court, in Savitri v Govind Singh , 198 - in a special leave petition filed by the 
wife under Article 136 of the Constitution of India held that in the absence of any 
express prohibition preventing a magistrate to pass an interim order of maintenance, it 
is appropriate to construe the provisions in Chapter IX (viz, maintenance provisions in 
the Code of Criminal Procedure, 1973) as conferring an implied power on the 
magistrate to direct the non-applicant to pay a reasonable amount pending final 
disposal of an application under section 125. After this case, in cases of claims under 
section 125, invariably applications for interim maintenance were also being filed. The 
Amendment of 2001 has however, now statutorily empowered the magistrate to order 
interim maintenance. 

The Himachal Pradesh Panchayati Raj Act, 1994 gives general powers to the Gram 
Panchayat to entertain civil, criminal, and other revenue matters. Maintenance being 
one of such matters, an order of maintenance under section 125 of Code of Criminal 
Procedure, 1973, passed by the Gram Panchayat can be executed by the Chief Judicial 
Magistrate. 199 
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CHAPTER 5 MAINTENANCE 


5.5 Maintenance when Marriage Void 


While maintenance provisions are welfare measures aimed at preventing destitution of 
wives, their application and interpretation has, at times caused a lot of hardship to 
indigent wives for no fault of theirs. The issue whether a wife whose marriage is void or 
defective is entitled to maintenance is pertinent in this context and has in fact come up 
before the courts on several occasions. 

So far as the Hindu Marriage Act, 1955 is concerned, courts have in some earlier cases 
granted maintenance under sections 24 and 25 to wives of void or bigamous marriage. 
For instance, in Govindrao v Anandibai , 200 notwithstanding that the marriage was a 
nullity being a void marriage, the wife was held to be entitled to maintenance. Likewise, 
in Rajeshbai v Shantabai, 22 the court, while designating the second wife as illegitimate 
wife observed: 

Undoubtedly, a female spouse united by marriage enters upon a status and is conferred with 
immediate as well as inchoate rights attached to such status ... when that status is shaken 
and found to have no connection, it does not follow that even the inchoate rights of such 
person are totally eclipsed. 

In Dayal Singh v Bhajan Kaur, 20 the wife had been made to go through a mock 
marriage, i.e. there was no legal marriage, yet she was treated as a wife for purpose of 
grant of maintenance. 

In Rameshchandra Rampratapji Daga v Rameshwari Rameschandra Daga, 203 the issue 
came up again before the Bombay High Court and later before the Supreme Court. The 
wife filed a petition for judicial separation under section 10 of the Hindu Marriage Act, 
1955 and also for maintenance for herself and the minor daughter under section 25. 
The husband filed a counter claim for annulment of the marriage. He denied the 
marriage itself. The wife was, however, able to establish the factum of marriage by oral 
and documentary evidence. The husband then alleged that the marriage was void 
under section 11 read with section 5(i) of the Act as the wife's earlier marriage was 
subsisting. Against this, the wife averred that she had obtained a divorce by a 
compromise deed. The court, however, did not accept this. It held that a marriage could 
be dissolved only by decree, in the absence of any custom to the contrary. She did not 
lead any evidence as to any such custom. It was therefore accepted that the marriage 
was void. The husband, therefore, contended that the marriage being void, she was not 
entitled to any maintenance from him. The court relied on several cases. 204 - It referred 
to the following observations of the court in Krishnakant v Reena 205 which was a wife's 
petition under section 24 of the Hindu Marriage Act, 1955 where the marriage was 
sought to be declared null and void: 

The Hindu Marriage Act, is a piece of social welfare legislation regulating the marital 
relations of Hindus consistently with their customary law i.e. Hindu law. The object behind 
section 24 of the Act providing for maintenance pendente life to a party in matrimonial 
proceedings is obviously to provide financial assistance to the indigent spouse to maintain 
herself or himself during the pendency of the proceedings and also to have sufficient funds 
to carry on the litigation so that the spouse does not unduly suffer in the conduct of the 
case for want of funds. The words "wife" or "husband" used in section 24 of the Act include 
a man and a woman who have gone through the ceremony of Hindu marriage which would 
have been valid but for the provisions of section 11 read with clause (i) of section 5 of the 
Hindu Marriage Act,. These words have been used as convenient terms to refer the parties 
who have gone through a ceremony of marriage whether or not that marriage is valid or 
subsisting, just as word "marriage” has been used in the Act to include a purported marriage 
which is void ab initio. 



It was, accordingly, held in Rameshchandra Rampratapji Daga that despite the marriage 
being null and void, the wife is entitled to claim maintenance from her husband in this 
case. It is significant to note that both parties appealed against the High Court order— 
the wife against declaration of the marriage as null and void and the husband against 
order granting maintenance to the wife of a void marriage. After detailed analysis of 
case law, it dismissed the appeal of both. The voidness of marriage was upheld and so 
also the grant of maintenance. The Supreme Court held: 206 - "Keeping in view the 
present state of statutory Hindu law, a bigamous marriage may be declared illegal 
being in contravention of the provision of the Act but it cannot be said to be immoral so 
as to deny even the right of alimony or maintenance to a spouse financially weak and 
economically dependent". 

An application for annulment of marriage on ground of non-consummation is not a 
ground to refuse interim maintenance to wife. 207 

In Suresh Khullar v Vijay Kumar Khullar 208 - where at the time of marriage the husband 
was competent to marry as his first marriage had ended by an ex parte divorce decree, 
a sudden revival of the first marriage by the first wife, by having the divorce decree set 
aside after four years was held not to invalidate the second marriage. The second wife 
was held to be entitled to maintenance under section 18 of the Hindu Adoptions and 
Maintenance Act, 1956. The court, in this case, also observed that even the Protection 
of Women from Domestic Violence Act, 2005, entitles a woman living in intimate 
physical partnership, to maintenance. A second wife's right to maintenance was upheld 
in another case from Delhi in the same year. In Narender Pal Kaur Chawla v Manjit Singh 
Chawla, 20 the court held that a husband, who defrauds and misrepresents that he is a 
bachelor when in fact he is already married, is estopped from challenging the validity of 
the second marriage. The court was of the opinion that the legislature never intended 
that a woman, who is in the position of a second wife, be not treated as the "wife", at 
least for the purpose of section 18 of the Hindu Adoptions and Maintenance Act, 1956, 
and be deprived of her right to seek maintenance. The court in this case also drew 
support from the provision in section 18(2)(d) of the Hindu Adoptions and Maintenance 
Act, 1956; it was argued that this Act came in 1956 whereas the Hindu Marriage Act, 
imposing monogamy came in 1955; if the legislators had intended to deny 
maintenance to a wife of a second marriage they would not have included a provision 
like clause (d) or would have at least clarified that the clause was added to take care of 
those second marriages performed before the Act of 1955. After analysis of the legal 
provisions, the court founded its order on the inherent powers of the court under 
section 151 of the Civil Procedure Code, 1908 which empowers a court to make such 
orders as may be necessary for the ends of justice or to prevent abuse of the process 
of the court. 

In Abboyolla M Subba Reddy v Padmamma , 21( however, a woman who was allegedly 
defrauded into marriage with an already married man was held not to be entitled to 
maintenance under section 18 of the Hindu Adoptions and Maintenance Act, 1956 as 
the marriage was legally void. The court remarked: 211 ■ 

While a legislative enactment may be liberally construed the liberty cannot over step the 
legislative limits of interpretation, putting to the legislation something which is not there. If it 
is felt that a particular enactment causes hardship or inconvenience, it is for legislature to 
redress it, but it is not open to the court to ignore the legislative intention. 

And further: 212 

If the bigamous relationship should be recognised for the purpose of maintenance of a 
woman, the very purpose of introducing the provision in the Hindu Marriage Act, while 
introducing monogamy among the Hindus will be defeated. 


Reference was made to Yamuna Bai v Anant Rao 213 where the Supreme Court clearly 
held that marriage in contravention of the provision imposing monogamy, is null and 
void and such wife is not entitled to maintenance. 

Mangala Bhivaj Lad v Dhondiba Rambhau Aher 214 is a significant judgment on the point 
by the Bombay High Court, where the court analysed various judgments and the 
statutory provisions, including section 151 of the Civil Procedure Code, and came to the 
conclusion that a woman marrying a Hindu male having a legally wedded wife after 
coming of the Hindu Marriage Act, is not entitled to maintenance. Such a marriage is 
void ipso jure and the woman cannot be termed as "wife" within the meaning of the 
Hindu Marriage Act, the Hindu Adoptions and Maintenance Act, 1956 and section 125 
of the CrPC. The wife alleged that the "marriage" was duly performed and registered 
with the Registrar of Marriage and they stayed together for 17 years, and further, that 
the husband had deceived her into the marriage by declaring himself to be a divorcee 
at the time of registration of the marriage. The husband in this case had sought 
declaration that this marriage was void. The family court found that the marriage was 
indeed void but refused the declaration as sought by him, in view of section 23(a) and 
(d) of the Hindu Marriage Act, on the ground that he cannot be allowed to take 
advantage of his own wrong. The wife's claim for maintenance, however, was rejected. 
Hence, her appeal. The court dismissed the same holding that the marriage being void 
she was not entitled to maintenance. The institution of marriage and the very 
relationship of husband and wife, originates from the personal law applicable to the 
parties. As Hindus are governed by the Hindu Marriage Act, the marriage needs to be in 
accordance with its provisions and unless the marriage is valid under its provisions, the 
parties cannot, describe themselves as "husband" and "wife" for purposes of 
application of different statutes or for deriving benefits under different statutes. 

The counsel for the wife referred to the Delhi High Court judgment in Narinder Pal Kaur 
v Manjit Chaw/a, 21 in which relief was given to a second "wife" in exercise of inherent 
powers of the court under section 151 of the Civil Procedure Code. The Bombay High 
Court in the present case, however, was not inclined to do so. It observed: 216 - 

... inherent powers are required to be exercised by the court only in the absence of statutory 
provisions and not to circumvent a statutory provision. Besides, inherent power of section 
151 is only a source of power to the court to make such order as may be necessary for the 
ends of justice or to prevent abuse of the process of the court. It cannot be a source of right 
to claim maintenance... 

The claim of appellant wife for maintenance under section 18 of the Hindu Adoptions 
and Maintenance Act, 1956 was consequently dismissed. Apart from this, the court 
also observed that the claimant had sufficient means of her own. 

Where a petitioner husband disputed the very relationship of husband and wife and it 
was yet to be established by way of evidence as to whether there existed any such 
relationship, an order granting ad interim maintenance was held to be liable to be set 
aside. This was a revision by husband against an order of the trial court granting 
interim maintenance at Rs 3,000/- per month under section 18 of the Hindu Adoptions 
and Maintenance Act, 1956. According to the court, it is settled law that ad interim 
maintenance can be granted, where status of parties is not in dispute; it is not open to 
court to grant it, where relationship is in dispute, it was held. 217 '■ 

The Parsi law is the same in this respect as the Hindu Law. 218 - Under the Christian law, 
however, the position is different. 19 Permanent alimony can be granted only in case of 
dissolution of a marriage or upon judicial separation, which means that if a marriage is 
void, the wife is not entitled to any maintenance under the provisions of the Act. Even 
though the Indian Divorce Act, 1869 has been extensively amended in 2001, no 
provision for maintenance of such wives has been incorporated. 


Under the Code of Criminal Procedure, 1973, only a legally wedded wife can claim 
maintenance. 220 Where a marriage suffers from a legal flaw, which goes to the roots 
of the validity of the relationship, the wife is not entitled to maintenance under its 
provisions. In Naurang Singh v Sap/a, 221 - a man took a second wife during the 
subsistence of the first marriage. The court held that the second marriage being void, 
she cannot claim maintenance. 

There have been unfortunate situations where even a woman who has been defrauded 
by the man to enter into a bigamous relationship has had to suffer. Her status being 
that of an illegitimate wife, she was held to be not entitled to claim maintenance. 222 - In 
view of the Supreme Court rulings in Yamunabai v Anant Rao 223 - and Bakulbai v 
Gangaram , 22 ^ this is the settled law. In both these cases, the court held that a wife, 
whose marriage is void because of the subsistence of the husband's earlier marriage, 
could not claim maintenance. In Bakulbai, the court went further still and held that such 
a wife has no claim "even where she is kept in the dark by the husband about his first 
marriage". According to the court, while the legislature has considered it advisable to 
uphold legitimacy or paternity of a child born out of a void marriage, it has not extended 
a similar protection in respect of mother of the child. 

The Bombay High Court lamented the harshness of these rulings in Mangala v Prahlad 
and observed: 225 - 

A Hindu woman claiming maintenance against her husband is at once thrown out of court 
the moment the husband proves that he was clever enough to marry her during the 
subsistence of his own former marriage about which the woman may not have been aware 
at all. The law on the point has obviously taken a retrograde step. 

However, in view of the Supreme Court rulings in Yamunabai and Bakulbai, that 
continues to be the law. Savitaben Samabhai Bhatiya v State of Gujarat, 226 was a wife's 
application for maintenance under section 125 of the Code of Criminal Procedure, 
1973. The husband was already a married man when he married the applicant. The 
Supreme Court reiterated and held that the marriage being void, the applicant wife was 
not entitled to maintenance. The court conceded: 227 

The law operates harshly against the woman who unwittingly gets into relationship with a 
married man and section 125 of the Code does not give protection to such woman. This 
may be an inadequacy in law, which only the legislature can undo. But as the position in law 
stands presently, there is no escape from the conclusion that the expression "wife"...refers 
to only legally married wife. 

The rigour of such technical approach has been done away with by the apex court, vide 
its judgment in Badshah v Urmila Badshah Godse , 228 - This was a wife's petition for 
maintenance for herself and her child, under section 125 CrPC. The husband resisted 
the same on the ground that there was no legal marriage and hence he was not liable. 
The marriage was performed when the husband already had a subsisting marriage 
which fact was concealed from the wife and she was duped into marriage by 
pretending that he was single. The courts below granted her petition against which the 
husband filed the present appeal. The court took a very holistic and constructive view 
and held that there is a difference between a situation where the claimant is innocent 
and has no knowledge and is defrauded, and one where knowing fully well and aware 
of the facts enters into a marriage which is legally not valid. It observed: [at p 877] 

While dealing with an application of destitute wife and hapless children or parents under 
this provision, the court is dealing with marginalised sections of the society. The purpose is 
to achieve "social justice" which is the Constitutional vision enshrined in the preamble of the 
Constitution of India...Therefore, it becomes the bounden duty of the courts to advance the 
cause of social justice...we should avoid a construction which would reduce the legislation 
to futility and accept the...construction based on the view that Parliament would legislate 
only for the purpose of bringing about an effective result. If this interpretation is not 
accepted, it would amount to giving a premium to the husband for defrauding the wife. 


Therefore, at least for the purpose of section 125 CrPC such a woman is to be treated as a 
legally wedded wife. 

Where a man and woman lived together for considerable time, the wife got pregnant 
and thereafter they allegedly went through, a marriage before the "panchayatdars", the 
court held that there was nothing to prove that such marriage was legal. The wife's 
claim for maintenance under section 125 CrPC was rejected, whereas the child was 
held to be entitled to maintenance as there was enough evidence to establish that the 
alleged husband was the father of the child. 229 

So also in Rameshwar Saikia v Kalpana Saikia , 230 where there was evidence to prove 
that the applicant for maintenance was already married to someone else before she 
married the respondent and there was no legal divorce of this earlier married, the 
marriage was held to be a complete nullity disentitling the wife to maintenance. 

There have, however been cases where courts have taken a liberal view even where 
marriage was denied. In Dwarika Prasad Satpathy v Bidyut Prava Dixit, 23 1 the Supreme 
Court held that the validity of the marriage for the purpose of summary proceeding 
under section 125 of the Code of Criminal Procedure, 1973 is to be determined on the 
basis of evidence brought on record by the parties; that the standard of proof of 
marriage in such proceedings is not as strict as is required in a trial of offence under 
section 494 of the Indian Penal Code, 1860. The court held that once it is admitted that 
the marriage procedure was followed, then it is not necessary to further probe into 
whether the said procedure was complete as per the Hindu rites in the proceedings 
under section 125 of the Code of Criminal Procedure, 1973 and if from the evidence 
which is led, the Magistrate is prima facie satisfied with regard to the performance of 
marriage, strict proof of performance of essential rites is not required. In Kamala v MR 
Mohan Kumar , 23i the issue of validity of a marriage in a claim for maintenance under 
section 125 CrPC, was raised. The Family Court drew the presumption of valid marriage 
based on long and continued cohabitation of the parties, birth of children coupled with 
some other oral and documentary evidence. The High Court, however, reversed this 
finding. On further appeal against this by the wife the apex court observed that the 
"High Court, being revisional court, had no power to reassess evidence and substitute 
its views on findings of fact. High Court did not keep in view the fact that in 
proceedings under section 125 of CrPC, strict proof of marriage was not necessary. 
Findings recorded by family court as to existence of a valid marriage ought not to have 
been interfered with by the High Court." 

While, for purpose of section 125, a wife is not required to prove her status as strictly 
as is required in other matrimonial suits or proceedings but when marital status is 
specifically denied and strictly contested by the defendant, the burden lies on the wife 
to prove to satisfaction of court that she has status of wife. When a wife could not 
adduce any evidence about solemnisation of marriage, she lost her case. 233 

Similarly, in Sou Sunita alias Kavita Vivekananda More v Vivekanand Shripati More , 234 - 
where the validity of marriage and marital status was denied by the husband but the 
trial court after appreciation of evidence found that the claimant was married wife and 
entitled to maintenance, she was held to be entitled to maintenance. The court held 
that the magistrate is not competent to decide the question of validity of marriage. The 
proper course in such case is to grant maintenance, leaving the husband to establish 
invalidity of marriage in competent court. Deoki Panjhiyara v Shashi Bhushan, 235 was a 
wife's application for, inter alia, maintenance under the provisions of Protection of 
Women from Domestic Violence Act, 2005. The husband challenged her marriage on 
the ground that she had been married earlier under the Special Marriage Act, 1954 and 
so the marriage being void she was not entitled to claim maintenance. As evidence in 
support of her first marriage, he also produced a certificate of that marriage under 
section 13 of the Act. The court however, refused to concede to the husband's case 


and held that even though it is optional for the parties to seek a declaration of nullity of 
the marriage under section 11 of the HMA but it cannot be understood in all situations 
to be voluntary. "Situations may arise when recourse to a court [for such declaration] 
will have to be insisted upon in departure to the normal rule", the court observed [at p 
351]. Besides, if the husband knew that the marriage was void on account of the wife's 
previous marriage, he ought to have obtained the necessary declaration from the 
competent court and "in the absence of any valid decree of nullity or the necessary 
declaration the court will have to proceed on the footing that the relationship between 
the parties is one of marriage...", the court held setting aside the High Court order. 236 - 

The Protection of Women from Domestic Violence Act, 2005 not only provides for, inter 
alia, maintenance for women living in a domestic relationship but has also added a new 
dimension to relationships in the nature of marriage. Reference may be made to a few 
significant judgments in the context of maintenance where women have made claims 
based on such relationships. In Chanmuniya v Virendra Kumar, 26 the significant issue 
involved was as to the interpretation of the term "wife" for purposes of maintenance to 
a woman in a live-in-relationship. The court, after a detailed analysis of case law and 
statutory provisions, held that a broad and expansive interpretation should be given to 
the term "wife" to include even those cases where a man and woman have been living 
together as husband and wife for a reasonably long period of time, and strict proof of 
marriage vide section 7 of the HMA should not be a pre-condition for maintenance 
under section 125 CrPC. Thus, a man who lived with a woman for a long time even 
though without having undergone legal necessities of a valid marriage, should be made 
liable to pay if he deserts her. However, in view of the divergence of judicial opinion on 
the interpretation of the word "wife", the court requested the Chief Justice to refer the 
issue to a larger bench. 

In D Velusamy v D Patehaiammal, 238 the Supreme Court has clearly laid down that such 
relationships should be within the parameters of law in order to be given a legal 
sanctity and certain conditions need to be complied with viz, the couple must hold 
themselves out to society as being akin to spouses; they must be of legal age to marry; 
they must be otherwise qualified to enter into a legal marriage, including being 
unmarried; they must have voluntarily cohabited and held themselves out to the world 
as being akin to spouses for a significant period of time. 

In this case, since there were no clear findings by the Family Court on some of these 
aspects, the matter was remanded to the Family Court Judge to decide the matter 
afresh in accordance with law and in the light of the observations made by the 
Supreme Court. 

In indra Sarma v KV Sarma 239 the appellant, an unmarried female, and the non¬ 
appellant, a married male with wife and two children, started living together in a shared 
household; the relationship was opposed by families of both but they continued to live 
together for about 18 years. After they fell out, the appellant sought protection orders, 
residence order, maintenance, etc. While the Trial Court and the Sessions Court 
decreed her claim for maintenance, the High Court set aside the order; hence the 
appeal. The Apex Court analysed the case in great length and came to the conclusion 
that the relationship between the parties would not fall within the ambit of "relationship 
in the nature of marriage" and the tests laid down by the Court in D Velusamy 240 had 
not been satisfied. According to the Court, live-in-relationship with a married person 
cannot be a relationship in the nature of marriage. Party to such relationship would 
either be concubine or one practicing polygamy or person having adulterous 
relationship. Where a person knowingly enters into a relationship with other knowing 
that he was married, the generic proposition that where a man and a woman are proved 
to have lived together in consequence of a valid marriage, will not apply, hence the 
relationship would not be relationship in the nature of marriage and the status of the 
lady would be of a concubine. 


The appeal was consequently, dismissed. 
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CHAPTER 5 MAINTENANCE 


5.6 Husband's Estate cannot be burdened beyond Death 


An order of maintenance obtained by a wife can be enforced against the husband's 
estate if he dies but only for the period till his death. In other words, the husband's 
estate cannot be burdened with enforceability of the maintenance order for any period 
beyond the date of his death. In Prithviraj Singh v Pavanvir Singh 24 the husband had 
bequeathed all his properties to his nephew. The wife filed execution proceedings for 
recovery of arrears of maintenance. The nephew approached the court saying that after 
the death of the deceased he became the sole owner and therefore the process of 
recovery of arrears of maintenance had become invalid. The magistrate thereupon 
called back the warrants of attachment and dismissed the wife's application. In 
revision filed by her, it was held that the amount of maintenance allowance for a period 
for which the husband was alive could be realised by the wife as provided under 
section 421(1)(b) of the Code of Criminal Procedure, 1973 and restored the wife's 
application. Against this, the deceased husband's nephew filed the present revision, 
where it was held that the estate of the husband could not be burdened with 
enforceability of maintenance order under the Code for any period beyond the date of 
husband's death but was enforceable against it only till his death. 

A decree for maintenance or alimony does not get extinguished with the death of the 
husband. If the husband has left behind estate at the time of his death the heirs would 
not succeed to property without satisfying the decree. 242 

The bar of limitation of one year as provided under the proviso to section 125(3) of the 
CrPC does not apply when the decree holder has already initiated execution 
proceedings within time and that execution application is still pending. 243 
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CHAPTER 5 MAINTENANCE 


5.7 Maintenance under Protection of Women from Domestic Violence Act, 
2005 


Apart from the personal laws and the Code of Criminal Procedure, the Protection of 
Women from Domestic Violence Act, 2005 also provides for maintenance. As pointed 
out above, not a wife alone but a woman in a live-in-relationship in the nature of 
marriage, with a man, is also entitled to maintenance under this Act. Section 20 of the 
Act empowers a Magistrate to direct the respondent to pay monetary relief to meet the 
expenses incurred and losses suffered by, inter alia, the wife or the female live-in 
partner as a result of domestic violence. Such monetary reliefs specifically include, 
"maintenance for the aggrieved person as well as for her children, if any, including an 
order under, or in addition to, an order under section 125 of the CrPC or any other law 
for the time being in force. 

A non-bailable arrest warrant can be issued against a man who fails to pay 
maintenance ordered under this Act. According to the court, "the provisions of the CrPC 
relating to maintenance as also the PWDVA which are beneficial legislation for 
protection of women such as the wife in this case, are required to be construed so as 
to benefit those persons for whom they are enacted. The court, consequently 
dismissed the husband's petition who had challenged the issue of non-bailable warrant 
against him by the magistrate over his failure to pay maintenance to the wife despite 
the court orders. 244 A maintenance under this Act may be either by way of lump sum 
amount or monthly payments, depending on the nature and circumstances of the case. 


244. Sagar Sudhkar Shendge v Naina Sagar, 2013 (2) Crimes 218 : 2013 (2) Bom CR (Cri) 624. 



CHAPTER 5 MAINTENANCE 


5.8 Conclusion 


Thus, we see that all personal law statutes as well as the Code of Criminal Procedure, 
1973 and PWDVA provide for maintenance of wives. While provisions under personal 
laws are applicable to parties belonging to that particular religion, the maintenance 
provisions under the Code of Criminal Procedure, 1973 and PWDVA are uniformly 
applicable to all, irrespective of religion. Apart from that, maintenance under personal 
laws can be invoked only when there are proceedings pending or decided under that 
law, whereas in case of Code of Criminal Procedure, 1973 there is no requirement of 
any matrimonial litigation. Also, proceedings under the Code of Criminal Procedure, 
1973 are swift and summary. 

A Hindu wife has an added advantage of an additional statute under which she may 
claim maintenance, viz, the Hindu Adoptions and Maintenance Act, 1956. Matrimonial 
litigation is not a pre-condition for maintenance under this Act. 



CHAPTER 5 MAINTENANCE 


5.9 Maintenance for Muslim Wives 


5.9.1 Introduction 


A Muslim wife is entitled to maintenance from her husband under the Shariat, the Code 
of Criminal Procedure, 1973, as well as under the provisions of the Muslim Women 
(Protection of Rights on Divorce) Act, 1986. 

5.9.2 Personal Law 


Under the personal law, a husband is bound to maintain his wife so long as she is 
faithful to him and obeys his reasonable orders. But he is not bound to maintain a wife 
who refuses herself to him or is otherwise disobedient unless the refusal or 
disobedience is justified by non-payment of prompt dower or she leaves the husband's 
house on account of his cruelty. 5 

The Dissolution of Muslim Marriages Act, 1939 gives to a Muslim wife a ground to seek 
dissolution of marriage, if the husband neglects or fails to provide for her maintenance 
for a period of two years. A Muslim husband's duty to maintain his divorced wife 
extends only upto the period of iddat and thereafter, his liability is over. 246 The period 
of iddat upon divorce is three menstrual courses or three lunar months. In case the wife 
is pregnant, the period would extend upto the time of delivery, or abortion even if it is 
beyond three months. If, however, the wife delivers before that period, iddat would 
terminate with that event. A divorced Muslim wife becomes entitled to her unpaid 
dower which becomes payable immediately upon divorce. Following is a brief analysis 
of statutory provisions and judicial pronouncements on the subject. 

5.9.3 Code of Criminal Procedure, 1973 247 - 


5.9.3.1 Wife Includes "Divorced" Wife 


Under the Code of Criminal Procedure, which is applicable to all communities and 
religions including Muslims, a wife who is unable to maintain herself is entitled to be 
maintained by her husband. This right extends even to a divorced wife until she 
remarries. It is significant to note that prior to 1973, only a wife who continues to be 
legally the wife of the respondent, had a right to be maintained. For instance, in M 
Sidhik v Nafeesa Beew', 248 the trial court decreed maintenance to the divorced wife 
under section 488 of the old code (corresponding with section 125 of the new Code of 
1973) for the period of iddat, since the personal law of the parties provided for that. 
The Kerala High Court, in appeal, set aside the order holding that the woman must be a 
wife at the time of filing the application under the Code of Criminal Procedure, 1973. As 
a result of such provision, in many cases the husband's used to divorce their wives to 
escape liability to maintain them. 

The amendment introduced in 1973 249 - made a radical departure. Its object was to 
ensure that divorced wives with little or no means do not become destitute as a 
consequence of divorce/ 50 As pointed out by the court in Bai Ramilaben v Kantiiai , 251 
the provision is a progressive and rational step on the part of the legislature to assist 
the suffering women in society and the subordinate courts must administer to 
themselves a caution to see that while passing the orders in maintenance matters, the 
aforesaid admirable objects are not put on the shelf on some technical or flimsy 







grounds. The provision giving an extended meaning to the word "wife" under section 
125 of the Code of Criminal Procedure, 1973 was not accidental as is evident from the 
Report of the Joint Committee of the Parliament. The Committee's attention was drawn 
to some instances, where after a wife filed a petition for maintenance on ground of 
neglect or refusal to maintain her, the unscrupulous husband frustrated her claim by 
divorcing her forthwith, thereby impelling the magistrate to dismiss the petition. 

The fictional relationship of wife even after divorce has been created by statute in view 
of the social conditions prevalent in the country to prevent quondam husbands to drive 
their ex-wives to a state of poverty and destitution till they remarry. 

Thus, statutorily and judicially, 25z the position is clear that under the existing law a 
woman continues to be the wife within the meaning of section 125 even after divorce. 
It makes no difference whether the divorce has been obtained by her or given at the 
instance of the husband, or whether it is under a statute or extra-judicial. In Zohra 
Khatoon v Mohd Ibrahim, 25 the question was whether a Muslim wife who filed a 
petition for divorce against her husband, under the Dissolution of Muslim Marriages 
Act, 1939, would be entitled to seek maintenance under the Code of Criminal 
Procedure, 1973. The court held that the expression "has obtained divorce from her 
husband" includes a woman who has obtained a decree of dissolution of her marriage 
from a court of law under the Dissolution of Muslim Marriages Act, 1939. The wife was 
consequently held entitled to maintenance. 

Even a wife, who has been divorced prior to the coming into force of this provision is 
entitled to avail of this clause. For instance, in Mushtaque v Jyosun Bibi, 254 the wife 
was divorced by the husband before the Act of 1973 came into force. On an application 
for maintenance by her, the husband contended that the wife had been divorced prior to 
the coming into operation of the 1973, Code of Criminal Procedure, and since no 
relationship of husband and wife existed between the parties on the date when the new 
Code came into force, the wife was not entitled to claim maintenance under section 
125. The court, however, did not accept this contention and held that in order to avail of 
the definition of "wife" as given in the explanation to section 125(1), it is not necessary 
that the divorce must have taken place after the new Code of Criminal Procedure, came 
into force. The new Code of Criminal Procedure, 1973 has nowhere restricted the 
definition of "wife" to that extent, according to the court. 

5.9.3.2 Husband's Polygamous Marriage: Wife Entitled to Separate Maintenance 


Even though polygamy is permissible under Islam, the Code of Criminal Procedure, 
1973 vide explanation to section 125(3) entitles a wife whose husband has contracted 
a second marriage or keeps a mistress, to live separately and claim maintenance from 
her husband. Prior to 1973, such provision was contained in section 488(3) of the old 
code. As pointed out by the court in Begum v Hyderbaig : 255 - 

A husband cannot expect any self respecting wife, in keeping with modern ideas, to share 
the conjugal love with a mistress or another wife... Man is no longer the master of woman 
and he cannot, with impunity inflict indignities on woman. 

In Mohamed Haneefa v Mariam Bi 256 - it was contended on behalf of a Muslim husband 
who had married bigamously and whose wife therefore left him to stay separately, that 
section 488(3) would not apply to the personal law of Muslims under which a husband 
may lawfully marry more than one wife and that this proviso cannot affect or supersede 
the personal law. He further argued that the Hindu law allows, by a statute, the first wife 
to live separately and claim maintenance if the husband takes a second wife 25 ' but 
under the personal law of Muslims, it is not open for a wife to live separately on this 
ground. Justice K REDDY, however, disagreed with these contentions and held: 258 - "One 



cannot read into the proviso what is not found in it because some hardship or 
inconvenience is caused to a husband governed by the personal law." 

The following observation of KS HEGDE J in Syed Ahmad v NP Taji Begum was cited 
with approval: 259 

The Criminal Procedure Code is a law of the land and not of any community. If there is a 
conflict between the law enacted by the legislature and the personal law then the former 
prevails. The legislature is supreme in this land unless controlled by the Constitution. 

This provision was challenged in Ghulam Mohd v Noora Bibi 260 - on the ground that it 
was inconsistent with the Muslim personal law which permitted polygamy and 
secondly, that it was an interference with their religious freedom and hence violative of 
Article 25 of the Constitution of India. The courts over-ruled these arguments and 
reiterated that when a Muslim husband marries a second wife, the first wife has a 
statutory right to refuse to live with him. The court held: 261 - "The right to maintenance 
under section 488 is distinct and separate statutory right which has been conferred on 
the wife of a person irrespective of the caste, creed, nationality or religion to which he 
belonged." 

As regards the contention that it is violative of Article 25, the court remarked: 262 - 

[l]t does not, in any way interfere with the right of a husband to marry more than one wife, it 
only provides that should the husband choose to indulge in such a luxury he should be 
prepared to maintain his first wife if she is unwilling to live with him because of the second 
wife. The provision seems to us to be fully consistent with the spirit and tenor of the 
Mohammedan Law which enjoins on the husband to accord an equal treatment to the wives 
he marries. The proviso does not in any way prohibit the husband from contracting a second 
marriage. 

With the Supreme Court judgment in Sabani alias Saira Banu v AM Abdul Ghaffar , 263 the 
issue stands settled. The court has held that the defense of personal law permitting 
second marriage to a husband was not available and the provision was uniformly 
applicable to all husbands and wives. 

In Mohd Ismail v Bilquees Bano 2M ■ the Allahabad High Court held that even though the 
Muslim personal law permits a husband to take another wife, it is his duty to create an 
atmosphere for amicable and peaceful living of the wives. When the second wife 
alleged ill-treatment and left the home and the husband acquiesced in her living 
separately, she was held to be entitled to maintenance. The husband's plea that she 
knew that he had another wife with whom she would have to adjust was not accepted. 

Whether a husband marrying again or keeping a mistress would ipso facto or per se 
give a ground to the wife to live separately and claim maintenance under the provision 
was a controversial issue. In some cases, it has been held that the mere fact that a 
husband has contracted a second marriage or has kept a mistress, by itself is not a 
valid ground for claiming maintenance, if the husband has not otherwise neglected or 
refused to maintain her. 265 In others, it was held that no other ground for refusal to live 
with the husband needs to be looked into if there is the good ground of husband's 
contracting another marriage. 266 

In view of the explicit wording of the proviso, however, the mere fact of second 
marriage would seem to be enough justification for a wife to claim separate 
maintenance from the husband. 

5.9.3.3 Amounts Payable under Customary or Personal Law 


While the amount of maintenance to which a wife would be entitled upon divorce would 
depend on various factors, there is a significant limitation on her right in view of the 



provision of section 127(3). 267 Under this provision, if a woman has received upon 
divorce the amount payable to her under the customary or personal law, then the 
magistrate shall cancel any maintenance made in her favour under the provisions of 
section 125. The reason behind this as stated by Ram Niwas Mirdha in the debate on 
the clause is: 268 

In certain cases, under customary or personal law, certain sums are payable to a divorced 
woman and in case they are paid, the Magistrate's order giving maintenance would be 
cancelled. Now, whether the maintenance should be reasonable or unreasonable, is not the 
point. 

Section 127(3) raised two issues. Firstly, whether the "sum" received by the divorced 
woman under the personal law included dower or mahr, and secondly whether the wife 
was debarred from claiming further maintenance even if the aforementioned amount 
paid to her was just nominal. These questions gave rise to conflicting opinions 
amongst the High Courts. In Rukshana Parvin v Mohd Hussain , 269 Hamid Khan v Jammi 
Bai 270 - and Qayyum Khan v Noorunissa 27 ' the courts construed the provision as 
including dower or mahr and thereby denied maintenance to the claimant wives. On the 
other hand in Kunhi Moyin v Pathummai , 272 - KHALID J, while excluding mahr and the 
amount payable during iddat from the purview of the term "sums payable under 
customary or personal law", expressed an apprehension that "this section may be 
pressed into service by some ingenious husbands to defeat the provisions contained in 
section 125 of the Code of Criminal Procedure." A similar liberal interpretation was 
given in Muhammed v Sainabai, 273 where the court rejected the argument that the 
amount payable in lieu of mahr and other household articles which belonged to the wife 
would absolve the husband of any further liability to maintain her. This controversy was 
resolved by the Supreme Court in Bai Tahira v Ali Hussain. 274 ' The husband divorced his 
wife and a compromise was entered into in respect of properties and the amount 
payable to her by way of mahr and iddat money. However, some years later, the wife 
filed an application for maintenance under section 125 of the Code of Criminal 
Procedure, 1973. The magistrate awarded a monthly allowance of Rs 400 for her and 
Rs 300 for the child. On appeal, this order was set aside by the Bombay High Court. The 
wife thereupon appealed to the Supreme Court. Justice KRISHNA IYER, while granting 
the wife's appeal, stated: 275 

The payment of illusory amounts by way of customary or personal law requirement will be 
considered in the reduction of maintenance rate but cannot annihilate that rate unless it is a 
reasonable substitute. The legal sanctity of the payment is certified by the fulfillment of the 
social obligation, not by a ritual exercise rooted in custom. 

In this case, though the husband had discharged his obligation in respect of the mahr 
amount of Rs 5,000 and iddat allowance of Rs 180, the court held that he could not be 
absolved of his obligation under section 125 of the Code of Criminal Procedure, 1973 
towards the wife "except on proof of payment of a sum stipulated by customary or 
personal law, whose quantum is more or less sufficient to do duty for maintenance 
allowance." 276 - 

According to the court: 

The scheme of the complex of provisions in chapter IX has a social purpose. Ill-used wives 
and desperate divorcees shall not be driven to material and moral dereliction to seek 
sanctuary in the streets... Where the husband by customary payment at the time of divorce, 
has adequately provided for divorce, a subsequent series of recurrent doles is contra¬ 
indicated and the husband liberated... The keynote though is adequacy of payment which 
will take reasonable care of her maintenance. 

This enlightened judicial approach received a mixed response. In fact, it was sought to 
be nullified by a Member of Parliament by introducing a Bill in 1980, 278 which sought 
to supersede Bai Tahira by providing that any sum payable on divorce to a woman, 


under the personal law would disentitle her from claiming maintenance, under the 
provisions of section 125 of the Code of Criminal Procedure, 1973. Soon after Bai 
Tahira, came the Supreme Court judgment in Fuziunbi v K Khader Vali , 279 which 
reaffirmed with greater force the Bai Tahira ruling. JUSTICE KRISHNA IYER strongly 
criticised the Kerala High Court, against whose order the Fuzlumbai case came in 
appeal to the Supreme Court, for not following the Bai Tahira ruling. Reiterating the 
stand that it had taken in Bai Tahira, the court held: 280 


(1) Section 127(3)(b) has a setting, scheme and a purpose and no talaq of the purpose 
different from the sense is permissible in statutory construction. 

(2) The payment of an amount, customary or other, contemplated by the measure 
must inset the intent of preventing destitution and providing a sum which is more 
or less the present worth of the monthly maintenance allowances the divorcee may 
need until death or remarriage overtake her. The policy of the law abhors neglected 
wives and destitute divorcees and section 123(3)(b) takes care to avoid double 
payment, one under custom at the time of divorce and another under section 125. 

(3) Whatever the facts of a particular case, the Code, by enacting sections 125 to 127 
charges the court with the humane obligation of enforcing maintenance or its just 
equivalent to ill-used wives and castaway ex-wives only if the woman has received 
voluntarily a sum, at the time of divorce, sufficient to keep her going according to 
the circumstances of the parties. 

(4) Neither personal law nor other salvationary plea will hold against the policy of 
public law pervading section 127(3)(b) as much as it does section 125. 

Since these two rulings of the Supreme Court created a lot of controversy, a petition 
was again filed before the Supreme Court for reconsidering them in the historic Shah 
Bano case. 281 To state the facts briefly, Ahmad Khan, an advocate, was married to 
Bano Begum in 1932 and had five children. They lived together till 1975 in which year 
she was driven out of the house by her husband. In 1978, she filed an application for 
maintenance. As soon as she did this the husband divorced her by an irrevocable talaq. 
He contended that after divorce he had no obligation to maintain her. The judicial 
magistrate at Indore ordered him to pay her a princely sum of Rs 25 per month even 
though the wife had alleged that he was earning Rs 60,000 per annum. On appeal, the 
Madhya Pradesh High Court raised this amount to Rs 179.20. Dissatisfied with this, the 
husband came in appeal to the Supreme Court. The court upheld the wife's right to 
maintenance and imposed costs at Rs 10,000 on the husband. It held that the provision 
of maintenance under section 125 of the Code of Criminal Procedure, 1973 is not 
dependent on the religion of any spouse. According to Chief Justice 
CHANDRACHUD: 282 - 


The liability imposed by section 125 to maintain close relatives who are indigent is founded 
upon the individual's obligation to society to prevent vagrancy and destitution. That is the 
moral edict of the law and morality cannot be dubbed with religion. 

The husband's argument that under their personal law he was obliged to maintain his 
wife only during iddat was rejected. 

After going through various religious texts and authorities, the court held: 283 

The true position is that if the divorced wife is able to maintain herself, the husband's 
liability to provide maintenance for her ceases with the expiration of the iddat period. If she 
is unable to maintain herself, she is entitled to take recourse to 125 CrPC. 

The husband's next argument was that since he had returned to her "the whole sum 
which, under the personal law applicable to the parties was payable on such divorce", 
he was exempted from paying maintenance in view of section 127. The court did not 
accept this argument also. It held that mahr was an obligation imposed on the husband 
as a mark of respect for the wife. It is not an amount in consideration of divorce. As 
remarked by the Judge, "he does not divorce her as a mark of respect." 


5.9.4 Muslim Women (Protection of Rights on Divorce) Act, 1986 


The Shah Bano judgment evoked unprecedented debate and controversy on the Muslim 
women's right to claim maintenance after divorce. It ultimately led to the enactment of 
the Muslim Women (Protection of Rights on Divorce) Act, 1986. This Act deals with a 
divorced Muslim woman's right to be maintained by her husband and other relatives. 

5.9.4 .7 Act Applicable only to Divorced Wife 


The Act applies only to Muslim wives who have been divorced and not to those wives 
whose marriage is legally subsisting. The provisions of the Act will thus not apply to 
such an application for maintenance by a wife pending when the Act came into force. 
Such application has to be disposed of under section 125 of the Code of Criminal 
Procedure, 1973. However, the moment she is divorced, the Muslim Women (Protection 
of Rights on Divorce) Act, 1986 comes into force and the husband's liability to maintain 
her beyond the period of iddat, ceases. In Abdul Rashid v Farida, 284 the wife filed an 
application for maintenance for herself and her daughter under section 125 of the Code 
of Criminal Procedure, 1973. Pending application, her husband divorced her in 1985, 
and in 1986, the Muslim Women (Protection of Rights on Divorce) Act, 1986 came into 
force. The husband contended that after the Muslim Women (Protection of Rights on 
Divorce) Act, 1986, the application under section 125 cannot be proceeded. The trial 
court accepted this contention but the same was reversed in appeal before the 
Additional Sessions Judge. The husband filed an appeal against this in the High Court 
which was accepted and the court held that an application pending at the time of 
commencement of the Act should be governed by the Act in view of section 7. Hence, 
from the date of the application till she remained the wife and thereafter until the iddat 
period she would be entitled to maintenance under the provisions of section 125 of the 
Code of Criminal Procedure, 1973, and thereafter, the Muslim Women (Protection of 
Rights on Divorce) Act, 1986 would apply. In Iqbal Bano v State of UP, 285 wife filed an 
application for maintenance under section 125 of the CrPC. In order to defeat her claim 
under this provision, he took a plea that he had divorced her thirty years ago by uttering 
"talaq talaq talaq" and hence not the provision of section 125 CrPC but the provisions of 
Muslim Women (Protection of Rights on Divorce) Act, 1986 would apply; he also 
claimed that he had paid her the mehr and other amounts till the period of iddat. The 
Supreme Court, overruling the Allahabad High Court order, held that such a plea was 
not acceptable and the wife would be entitled to maintenance under section 125 CrPC. 
In view of Shahbana Bano v Imran Khan, 288 however, it is settled law that a divorced 
Muslim wife can seek maintenance even under section 125 of the CrPC 
notwithstanding the provisions of the 1986 Act. 

5.9.4.2 Act Applicable even to Pre-Act Divorced Wife 


A Muslim wife who has been divorced even prior to the coming of the Act is entitled to 
seek relief under the provision of the Act. Thus, in Hyder Khan v Mehar Unnissa 28 the 
objection by the husband that his wife, who was divorced before the Act came, could 
not claim maintenance from him under section 3 was over-ruled. The court conceded 
that the cardinal principle is that every statute is prima facie prospective unless it is 
expressly or by necessary implication made to have retrospective operation, but, at the 
same time, observed: 288 - 

It is not possible to hold as an invariable rule that a statute could not be retrospective 
unless so expressed in the very terms of the section which had to be construed. Mere non¬ 
mention in the statute that it is retrospective is not sufficient to hold that the statute has 
only prospective operation. 





In this case, the court held that the Act is declaratory and the presumption against 
retrospective operation will not apply to declaratory statutes. Moreover, the wordings in 
the preamble make it clear that the legislature intended to apply the Act even to women 
who were already divorced. 289 - 

5.9.4.3 Salient Features and Case Law Analysis 


Under the provisions of the Muslim Women (Protection of Rights on Divorce) Act, 1986, 
a divorced Muslim wife is entitled to a reasonable and fair provision and maintenance 
during the period of iddat ; 290 - she is not entitled to claim maintenance under the 
provisions of the Code of Criminal Procedure, 1973 unless both the parties exercise 
their option to be governed by the Code of Criminal Procedure, 1973; 291 and an 
application already pending under the Code of Criminal Procedure, 1973 at the time of 
the commencement of the Muslim Women (Protection of Rights on Divorce) Act, 1986 
is to be disposed of by the magistrate in accordance with the provisions of the Muslim 
Women (Protection of Rights on Divorce) Act, 1986, 292 unless parties opt to be 
governed by the Code of Criminal Procedure, 1973. This is no longer good law in view 
of Shabana Bano v Imran Khan. 293 

In Usman Khan Bahamani v Fathimunnissa Begum, 294 - a wife had filed for maintenance 
under section 125 of the Code of Criminal Procedure, 1973 but the court held that in 
view of section 3 of the Act, the husband's liability was limited to the period of iddat. It 
was argued on behalf of the wife that under the Muslim Women (Protection of Rights 
on Divorce) Act, 1986 while maintenance may be payable for and during the period of 
iddat, a fair and reasonable provision could be made for meeting her future needs. The 
court did not accept this argument as, according to the court, that would amount to 
negating the very purpose behind the enactment. It was held that sections 125-128 of 
the Code of Criminal Procedure, 1973 have no application after the coming into force of 
the Muslim Women (Protection of Rights on Divorce) Act, 1986. The minority view, 
however, was that maintenance contemplated by section 3(1 )(a) is limited to iddat 
while reasonable and fair provision to be made in terms of the section runs for the 
future which is beyond the iddat period. 

K Kunhammed Haj v K Amina 295 is a significant judgment which liberally construed a 
Muslim wife's right to maintenance under the Act. The court held that she was entitled 
to a fair and reasonable provision for her livelihood after the period of iddat apart from 
maintenance during the period of iddat. According to the court, the Shah Bano ruling, 
which imposed liability on a Muslim husband to maintain his divorced wife during her 
lifetime or until she remarries, has only been substituted by the Act. While conceding a 
wife's claim for fair and reasonable provision beyond iddat, the court relied on the 
following observations made by it in an earlier case: 296 

Under section 3, former husband is liable for the payment of maintenance for the iddat 
period and to make reasonable and fair provision for the post -iddat period. Quantification 
has to be made under sub-section 3(b) having regard to the needs of the divorced woman, 
standard of living enjoyed by her during her marriage and the means of her former 
husband.... If inspite of reasonable and fair provision made for the post -iddat period she 
faces destitution, section 4 comes to her rescue. We do not agree that the scheme of 
section 4 casting on relatives of the divorced woman liability for maintenance should lead to 
a narrow and technical interpretation of section 3. 

In Shaikh Babbu v Sayeda Masarat Begum, 29, where a divorced wife's petition filed 
under section 125 of the Code of Criminal Procedure, 1973 was resisted by her former 
husband on the ground that after the Muslim Women (Protection of Rights on Divorce) 
Act, 1986, she could not resort to section 125, the Bombay High Court made the 
following significant observations: 



The law laid down by the apex court in Shah Bano case has given a right to a divorced 
Muslim woman to claim maintenance under section 125 CrPC against her former husband 
and there is nothing in the Muslim Women Protection of Rights on Divorce Act of 1986, 
which states that the provisions of section 125 are not available to such a woman as soon 
as the Act was brought into force. It cannot be inferred from the provision of the Muslim 
Women Act that it was intended for the purpose of denying the benefit to claim 
maintenance under section 125 to a divorced Muslim woman. The contentions raised by the 
petitioners that the remedy for the claim of maintenance against the former husband is not 
available to a divorced Muslim woman during her status as a divorced woman... leads to 
violation of her constitutional rights guaranteed under Articles 14 and 15 and 21 of the 
Constitution of India... The provisions of Muslim Women Protection of Rights on Divorce Act 
of 1986, do not come in her way to claim maintenance from her former husband. It must, 
therefore, be held that the provisions of Muslim Women Protection of Rights on Divorce Act 
of 1986 are available to a divorced Muslim woman for claiming maintenance from her 
former husband in addition to the provisions of chapter IX of the CrPC and they are not in 
exclusion of each other. 

Same view was held by the Gujarat High Court in Mumtazben Usabbahi Sipahi v M 
Usman Khan Pathan. MS - Likewise, in Qureshia Bi v Abdul Hameed , 299 - a divorced wife 
filed an application under section 125 and an allowance of Rs 125 was awarded. After 
over 20 years she filed an application under section 127 for enhancement of the 
amount. The courts below found this application to be not maintainable in view of the 
Muslim Women's Act. On wife's appeal however, the High Court held that the 
applicability of sections 125-128 of CrPC is not excluded after the enactment of the 
MWA. The wife's petition was allowed and she was held to be entitled to receive 
amount of Rs 2,000/- per month towards maintenance from date of order passed by 
the trial court. 

After these progressive judgments it is disappointing to note that the Andhra Pradesh 
High Court, in PV Khan v Ashia Khatoon 300 held that a divorced Muslim woman cannot 
avail of the provision of the Code of Criminal Procedure, 1973 after the coming of the 
Muslim Women (Protection of Rights on Divorce) Act, 1986, unless she and her 
husband exercise the option to be governed by it. 

While pending proceedings are to be governed by the Muslim Women (Protection of 
Rights on Divorce) Act, 1986, any vested right already acquired by a divorced woman 
under the existing law is not affected by the Muslim Women (Protection of Rights on 
Divorce) Act, 1986. In Abdul Khader v Razla Begum, 3C the husband sought cancellation 
of maintenance order on the ground that he had divorced his wife and so she had lost 
her right to recover maintenance from him granted to her under section 125 of the 
Code of Criminal Procedure, 1973. He further contended that if at all she needed 
maintenance, she should approach the judicial magistrate under section 4 of the 
Muslim Women (Protection of Rights on Divorce) Act, 1986. The trial court allowed his 
application but the same was set aside in revision. The husband's appeal against this 
to the High Court was dismissed. The court remarked: 302 - "her right came to be 
crystallised and she acquired a vested right to receive maintenance from the petitioner 
as her husband till the date of divorce and from the date of divorce from the petitioner 
as her former husband". 

In Bashir Khan v Jamlla Bee, 30 the court held that recovery proceedings in 
maintenance order already passed under section 125 of the Code of Criminal 
Procedure, 1973, cannot be quashed on the coming of the Act. In this case, the woman 
was not divorced but remained the wife till the passing of the final order in her favour 
so it was not a case of any pending proceeding which should be governed by the 
Muslim Women (Protection of Rights on Divorce) Act, 1986. 

Similarly, when an order has already been made under section 125 and the wife makes 
an application for enhancement, it was held that the court cannot restrict the 
enhancement upto the period of iddat only. 304 


In Shamshad Begum v Md Noor Ahmed, 305 - an order granting maintenance to a 
divorced Muslim woman before the coming into force of the Muslim Women 
(Protection of Rights on Divorce) Act, 1986 was held to be enforceable even after the 
coming of the Act. According to the court: 

There is no provision in the Muslim Women (Protection of Rights on Divorce) Act, 1986 to 
the effect that sections 125-128 of the CrPC shall stand repealed in so far as maintenance 
of Muslim women is concerned. There is no provision in the Muslim Women (Protection of 
Rights on Divorce) Act, 1986 with respect to enforcement of order of maintenance, which 
has already become final under the CrPC which shows that final order holds good even after 
Muslim Women (Protection of Rights on Divorce) Act, 1986 came into force. 

In Md Yameed v State of Uttar Pradesh 3i however, court took a different view. A wife 
filed execution proceedings in 1990 in respect of a non-complied maintenance order 
obtained in 1985. The magistrate refused to pass any order in view of the Muslim 
Women (Protection of Rights on Divorce) Act, 1986. In revision by the wife, the 
Sessions Court admitted her application on the ground that the order was made before 
the Muslim Women (Protection of Rights on Divorce) Act, 1986 and so was 
enforceable. Against this, the husband filed revision before the High Court which was 
allowed. According to the court, in view of sections 3, 4 and 7 of the Muslim Women 
(Protection of Rights on Divorce) Act, 1986, a Muslim woman cannot maintain her 
application under sections 125 or 127 of the Code of Criminal Procedure, 1973 or even 
get an execution of an order already passed. It conceded that, "this may result in 
hardship but then the purpose of the law must be carried to its logical end." 308 Similar 
view was held by the Calcutta High Court in SK Abubakar v Ohidunnessa Bibi. 309 

Likewise, in Jameela v Alimuddin, 3 ^ 1 the wife obtained an order under section 125 of 
the Code of Criminal Procedure, 1973 and on its non-compliance she moved 
application for recovery of arrears. Arrest warrants were issued against the husband 
who made some payments. He also filed a revision against the order which was 
dismissed. In the meantime the Muslim Women (Protection of Rights on Divorce) Act, 
1986 came into force. On wife's fresh application for recovery of arrears, the husband 
raised the objection that she was not entitled to the same after the coming of the 
Muslim Women (Protection of Rights on Divorce) Act, 1986. The court held that in view 
of section 7 of the Muslim Women (Protection of Rights on Divorce) Act, 1986, an 
application pending under section 125(3) of the Code of Criminal Procedure, 1973 can 
be dealt with only by the Act, unless the parties agree to submit to the jurisdiction of 
the magistrate under the Code of Criminal Procedure, 1973. 

These rulings seem to be not only unfair and harsh on the wives but also a 
misinterpretation of the provisions. Section 7 refers only to application for maintenance 
or for alteration in the allowance which are pending at the time of the commencement 
of the Muslim Women (Protection of Rights on Divorce) Act, 1986. An order already 
made under section 125 cannot be treated as an application, which is pending. It is a 
right, which has already accrued to the wife, hence section 7 ought not to have been 
invoked and applied. However, where a divorced wife withdraws an earlier application 
for maintenance under section 125 of Code of Criminal Procedure, 1973 on the basis of 
a settlement by the parties, the wife cannot later file an application under section 3 of 
the Muslim Women (Protection of Rights on Divorce) Act, 1986 for reasonable and fair 
provision and maintenance and for return of remaining articles of dahej worth Rs 
50,000. The wife's application, according to the court is nothing but an abuse of the 
process of the court. 

Provision of section 125 of the Code of Criminal Procedure, 1973 would apply to 
Muslim parties only if both parties exercise under section 5 of the Muslim Women 
(Protection of Rights on Divorce) Act, 1986 their option to be governed by this section 
at the first hearing of the application and not in any other case. 3i2 - This section was 
sought to be challenged as being violative of Article 15 of the Constitution of India, in 


Bishnu Charan Mohanty v I/O/. 313 - It was alleged that it amounted to discrimination 
based on religion as only a Muslim husband has been given such an option. The plea 
was, however, negatived and the court held that merely because the basis of 
classification was religion, it would not ipso facto make it ultra vires unless there is also 
an element of "unfavourable bias". Since section 5 has no unfavourable bias in favour 
of a Muslim husband, nor is such classification founded on religion without 
justification, the same could not be considered to be violative of Article 15(1) of the 
Constitution of India. 

However, this section is not likely to serve any purpose and appears to be meaningless 
because, it being in no way beneficial to the husband to prefer section 125 of the Code 
of Criminal Procedure, 1973 to section 3 of the Muslim Women (Protection of Rights on 
Divorce) Act, 1986, no husband is likely to opt for it. A reference may be made of a 
harsh judgment in Nazimunnissa Begum v Abdul Majeefh. 314 - The wife's petition under 
section 125 of the Code of Criminal Procedure, 1973 was reserved for orders when the 
Muslim Women (Protection of Rights on Divorce) Act, 1986 came, and the magistrate 
pronounced the order without there being any consent from the parties to be governed 
by the provisions of the Code of Criminal Procedure, 1973. The husband did not object 
to the passing of such order and in fact also paid some amount by way of maintenance 
in first execution. Later on, he challenged the order on the ground that it was passed 
under section 125 of the Code of Criminal Procedure, 1973 without his consent. For the 
wife it was argued that since the husband did not object to it at the time of the order 
nor at the time of first execution "therefore now he cannot seek umbrage under the new 
Act to avoid the payment of maintenance". The court, however, did not accept this 
argument and dismissed the wife's petition. As to recovery of dahej articles, a divorced 
Muslim wife can file a suit for recovery either by way of a regular civil suit or under the 
provisions of section 3 of the Muslim Women (Protection of Rights on Divorce) Act, 
1986. Section 3 of the Muslim Women (Protection of Rights on Divorce) Act, 1986 
neither expressly nor impliedly ousts the jurisdiction of the civil court. In fact, remedy 
under this section is in addition to other remedies available to the Muslim divorced 
woman for recovery of her dahej articles or mahr. It is for such woman to elect the 
remedy which she wants to undertake. 315 The courts have adopted a liberal approach 
in the matter. 

In Chand Patel v Bismillah Begum , 3 ' 6 the issue was whether a Muslim man, who 
marries his wife's sister while his first marriage is subsisting, is obliged to maintain the 
second wife under the provisions of section 125 of CrPC. It was held that such 
marriage is not void (batil); it is only temporarily prohibited or irregular ( fasid ) and may 
be rendered lawful once the prohibition is removed, therefore the husband is liable to 
maintain her under the provisions of section 125 of the CrPC. 

In Humeera Khatoon v Md Yagoob, 3 it was reiterated that maintenance for a divorced 
Muslim woman and her entitlement to amount of maintenance awarded under section 
125 of the CrPC cannot be restricted only for the iddat period. It extends for entire life 
till her remarriage. 

Even if the wife has, upon divorce, received customary dues, viz, dower, and ornaments 
given to her by her parents and relatives at the time of marriage, she is still entitled to 
get fair and reasonable provision and maintenance as provided under section 3 Muslim 
Women (Protection of Rights on Divorce) Act, 1986. The husband shall also pay her 
maintenance during "iddat" period. There is no escape route for former husband to 
extricate himself out of statutory liability by taking recourse to a specious plea that he 
had paid the customary dues to his former wife. The court must find out whether the 
divorced woman had in fact received reasonable and fair provision and maintenance 
apart from other dues. Payment should be such that takes care of her future needs in 
the socio-economic scenario. 318 


In Shahbana Bano v Imran Khan, 319 the Supreme Court clarified that a petition by 
divorced Muslim woman under section 125 of the CrPC against her husband is 
maintainable even after the iddat period as long as she does not remarry. The 
husband's preliminary objection that he had already divorced her and therefore under 
the Muslim Women (Protection of Rights on Divorce) Act, 1986, she was not entitled to 
any maintenance after divorce and after expiry of iddat period was overruled. In this 
case, the family court awarded maintenance allowance under section 125 of CrPC to 
the wife from the date of the institution of the suit to the date of divorce and thereafter 
from the date of divorce till the expiry of the iddat period. The wife's revision against 
this was dismissed by the High Court, hence, she came to the Apex Court. This court 
analysed the statutory provisions and the case law, including Danial Latifi v UOI, 320 - and 
held: 321 


Cumulative reading of the relevant portions of judgments of this court... would make it 
crystal clear that even a divorced Muslim woman would be entitled to claim maintenance 
from her divorced husband as long as she does not remarry. This being a beneficial piece of 
legislation, the benefit thereof must accrue to the divorced Muslim woman. 

The wife's appeal was, accordingly, allowed. 

In Kunhimohammed v Ayishakutty, 322 - also it was held that the rights of divorced 
woman to claim maintenance under section 125 of CrPC and payment under section 3 
of the Muslim Women (Protection of Rights on Divorce) Act, 1986 are entirely exclusive 
domains and not mutually exclusive nor extinguish the existing right. 

In this context, the Madras High Court order in Md Mustafa v Farida Banu 32 is a bit 
confusing. When there is no proper pronouncement of talaq, nor any evidence to 
indicate as to who were the arbitrators on their sides in whose presence the "talaq" was 
pronounced, the court held that the wife would be entitled to seek maintenance under 
section 125 of CrPC. Does this indicate that if there had been a talaq, then the woman 
could not have proceeded? One wonders, however, whether this is a correct proposition 
of the law. 

In Mohamad Hanif Abdullah Kadar v Mehrunisha, 324 - parties mutually opted vide section 
5 of the Muslim Women (Protection of Rights on Divorce) Act, 1986, to resort to the 
provisions of section 125, CrPC. Another application filed by the wife under section 3 of 
the 1986 Act was held to be not barred. Provisions of sections 3 and 5 of the 1986 Act 
cannot be interpreted to mean that once such option is exercised it will continue for all 
times and debar the wife from resorting to the provisions of the 1986 Act, the court 
held. 

The expression "...maintenance to be made and paid to her within the iddat period by 
her former husband" in section 3(1 )(a) of the Muslim Women (Protection of Rights on 
Divorce) Act, 1986 does not include past maintenance payable to her prior to her 
divorce. Past maintenance undoubtedly is not an amount payable on divorce. That 
obligation has nothing to do with the subsequent divorce, the Kerala High Court held in 
Thoombath Haris v Khadeeja Sherbin. 325 - 

5.9.4.4 Liability of Wakf Board 


Under the provisions of section 4 of the Muslim Women (Protection of Rights on 
Divorce) Act, 1986, when relatives mentioned in section 4(1) viz, children, parents and 
other relatives are unable to maintain a divorced wife, she can file a petition against the 
Wakf Board. In order to seek maintenance from the Wakf Board, an order under section 
4(1) to the effect that none of the relatives are in a position to maintain her, is not 
necessary. This issue was raised in Secretary, Tamil Nadu Wakf Board v Syed Fatima 
Nochi 326 where a wife filed a petition for maintenance against the Wakf Board alleging 



that she could not get maintenance from the heirs or parents. The same was decreed 
but the Wakf Board went in appeal against this order with the following objections viz, 
(i) an order under section 4(1) was a pre-requisite for entertaining a petition under 
section 4(2); (ii) Ministry of Welfare (Wakf section) had written a letter to the Secretary, 
Tamil Nadu Wakf Board, Madras, stating that no separate fund was created for giving 
such maintenance nor any guidelines were issued to the Wakf Board. Dismissing the 
appeal, the court held that an order under section 4(1) was not a sine qua non for filing 
a petition under section 4(2) when there were enough circumstances to show that 
maintenance could not be obtained from the persons mentioned thereunder. As 
regards the second objection, the court held that a letter from the Ministry could not 
override statutory provisions. 

In Tripura Board of Wakf v Tahera Khatoon, 32 it was held that the magistrate who 
orders the Wakf Board to pay maintenance to a divorced wife must record some 
findings to the effect that relatives mentioned in sub-section (2) of section 4 of the Act 
do not have enough means to pay maintenance to her. An order without such finding by 
the magistrate passed in 1997 was not challenged until the woman filed recovery 
proceedings and distress warrants were issued against the Assistant Commr, Wakf 
Board in the year 2000. On a writ petition filed by the Wakf Board, the court held that the 
Wakf Board should have challenged the magistrate's order as such much earlier but at 
the same time held that it should be held liable to pay a reasonable cost to her to take 
care of the hardship she has suffered, and to contest the case again against the Wakf 
Board before the magistrate. The magistrate's order and the distress warrants against 
the Assistant Commr, Wakf Board were quashed on the condition that the latter deposit 
Rs 10,000 and the divorced woman will be entitled to withdraw the same on proper 
identification before the magistrate. 

The above analysis of the provisions and cases under the Muslim Women (Protection 
of Rights on Divorce) Act, 1986 indicates that the Act had in fact created a lot of 
confusion and caused hardship to divorced Muslim wives. The following observations 
of the Bombay High Court in Allabuksh Karim Shaikh v Noorjahan 328 are pertinent in 
this context: 

It is well known that the Muslim Women Act has been enacted solely to undo the effect of 
the well known decision of the Supreme Court in Shah Bano ... In that decision, the 
unanimous five judges Bench observed that it is also a matter of regret that Article 44 of our 
Constitution has remained a dead letter. The Parliament has still chosen proceed on the 
reverse gear and to enact separate provisions for the Muslim women ousting them from the 
benevolent provisions of the general Code. 

5.9.4.5 Vires of Muslim Women (Protection of Rights on Divorce) Act, 1986 


It is significant to note that the validity of the Muslim Women (Protection of Rights on 
Divorce) Act, 1986, which had become so controversial and confusing leading to 
conflicting judgments causing hardship to divorced Muslim wives was challenged 
before the Supreme Court by way of a writ petition in 1986. 329 The main grounds for 
challenge, in a nut-shell, were 331 that section 125 of the Code of Criminal Procedure, 
1973 is a provision made in respect of women belonging to all religions and exclusion 
of Muslim women from the same would be discrimination between women who are 
Muslim and women who are non-Muslim. Thus, it was argued that: 

(i) If the object of section 125 of Code of Criminal Procedure, 1973 is to avoid 
vagrancy, the remedy thereunder cannot be denied to Muslim women. 

(ii) Apart from the gender injustice caused in the country, the discrimination further 
leads to a monstrous proposition of nullifying a law declared by this court in 
Shah Bano's case. Thus, there is a violation of not only equality before law but 



also equal protection of laws and inherent infringement of Article 21 as well as 
basic human values. 

(iii) The Act is un-lslamic, unconstitutional and it has the potential of suffocating 
the Muslim women and it undermines the secular character which is the basic 
feature of the Constitution. 

In sum, it was contended that there is no rhyme or reason to deprive the Muslim 
women from the applicability of the provisions of section 125 of the Code of Criminal 
Procedure, 1973 and consequently the Act must be held to be discriminatory and 
violative of Articles 14 and 21. 

The court analysed the Shah Bano judgment and the provisions of the Muslim Women 
(Protection of Rights on Divorce) Act, 1986 in detail and conceded that the Act appears 
to be, prima facie, violative of Article 14 of the Constitution of India which mandates 
equality and equal protection of law to all persons and also Article 15 which prohibits 
discrimination on ground, inter alia, of religion. It, however, observed that the validity or 
otherwise of a statute would depend on the interpretation of the same and the court 
decided to interpret it in a manner so as to uphold the validity of the Act on the ground 
that "the Legislature does not intend to enact unconstitutional laws". With due apology 
to this argument, have not the courts ever struck down unconstitutional legislative 
provisions several times? It has and the instances are numerous. 

According to the court, 331 - section 3 of the Act lays down two separate and distinct 
obligations on the part of the husband viz, (1) to make a reasonable and fair provision 
for his divorced wife and (2) to provide maintenance for her. The emphasis is not on 
the nature of duration of any such "provision" or "maintenance" but on the time by 
which an arrangement for payment of provision and maintenance should be concluded, 
namely, "within the iddat period". Such interpretation, according to the court would have 
the effect of excluding from liability for post iddat period maintenance by a husband 
who has already discharged his obligations of both "reasonable and fair provision" and 
"maintenance" by paying these amounts in a lump sum to his wife in addition to having 
paid her mahr and restored her dowry as per sections 3(1 )(c) and 3(1 )(d) of the Act. 

The court held that "the Act actually and in reality codifies what was stated in Shah 
Bano." 

While upholding the validity of the Act the court summed up the conclusion as 
follows: 332 

(1) A Muslim husband is liable to make reasonable and fair provision for the future 
of the divorced wife which obviously includes her maintenance as well. Such a 
reasonable and fair provision extending beyond the iddat period must be made 
by the husband within the iddat period in terms of section 3(1 )(a) of the Act. 

(2) Liability of Muslim husband to his divorced wife arising under section 3(1 )(a) of 
the Act to pay maintenance is not confined to iddat period. 

(3) A divorced Muslim woman who has not remarried and who is not able to 
maintain herself after iddat period can proceed as provided under section 4 of 
the Act against her relatives who are liable to maintain her in proportion to the 
properties which they inherit on her death according to Muslim Law from such 
divorced woman, including her children and parents. If any of the relatives being 
unable to pay maintenance, the magistrate may direct the state Wakf Board 
established under the Act to pay such maintenance. 

(4) The provisions of the Act do not offend Articles 14, 15 and 21 of the 
Constitution of India. 


Thus, without striking down the Act as ultra vires, the court has given it a construction 
which will remove discrimination and hardship caused to divorce Muslim wives. This 
will ensure their financial security not only during but also beyond iddat period, until 
they are remarried. One however wonders why despite conceding that the Act appears 
to be prima facie violative of Articles 14 and 15 of the Constitution of India, the court 
chose to interpret it so as to uphold its validity. Subjectivity cannot be ruled out in 
interpretations. 
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CHAPTER 5 MAINTENANCE 


5.10 Maintenance of Children 


5.10.1 Introduction 


The obligation of parents to maintain children arises both out of blood relationship as 
well as moral duty, which is reinforced by statutory provisions. Almost every society 
recognises the duty of a parent to maintain his child so long as he is a minor or unable 
to maintain himself. The degree and extent of such obligation varies from society to 
society and from time to time. 

Children in India are entitled to be maintained under two sets of laws, viz, (i) their 
personal law and (ii) the secular law, which is the Code of Criminal Procedure, 1973. 

5.10.2 Personal Laws 


5.10.2.1 Hindu Law 


There are two personal law statutes amongst the Hindus whereunder children are 
entitled to claim maintenance. These are the Hindu Marriage Act, 1955 and the Hindu 
Adoptions and Maintenance Act, 1956. 

5.10.2.2 Hindu Marriage Act, 1955 


The Hindu Marriage Act, 1955 is primarily a statute governing matrimonial relations 
and providing reliefs to parties, but, children being an integral component of matrimony 
the Act makes provisions to safeguard the interests of the children of marriage. 
Section 26 of the Act says: 

[s 26] Custody of Children.— 


In any proceeding under this Act, the court may, from time to time pass such interim 
orders and make such provisions... as it may deem just and proper with respect to the 
custody, maintenance and education of minor children... 

Apart from section 26, the court may grant maintenance for children also on an 
application by the wife under section 24 and 25 of the Act. [See section on 
maintenance for wives for cases on this point.] 

5.7 0.2.3 Hindu Adoptions and Maintenance Act, 1956 


Section 20 of the Act states: 

[s 20] Maintenance of children and aged parents.— 


(1) ...a Hindu is bound, during his or her lifetime, to maintain his or her legitimate or 
illegitimate children... 

(2) A legitimate or illegitimate child may claim maintenance from his or her father or 
mother so long as the child is a minor. 










(3) The obligation of a person to maintain his... or her daughter who is unmarried 
extends in so far as... the unmarried daughter... is unable to maintain... herself out ot¬ 
her own earnings or other property. 

"Maintenance", under section 3(b) of the Act includes: 

(i) in all cases, provision for food, clothing, residence, education and medical 
attendance and treatment; 

(ii) in the case of unmarried daughter, also the reasonable expenses of an incident 
to her marriage. 333 

Thus, it is clear that under this Act: 


(a) The obligation to maintain children lies equally on both the mother and the 
father. 

(b) Both legitimate as well as illegitimate children are entitled to maintenance. 

(c) The liability of the parents extends to maintaining the children until they are 
minors, which, in terms of section 3(c) of the Act, means a person who has not 
completed the age of 18 years. This is irrespective of whether the child on 
attaining majority is able to support himself or not. 

(d) In case of an unmarried daughter, the position is a little different. Even if she has 
attained the age of majority, she would still be entitled to maintenance from her 
parents if she is unable to maintain herself. 

(e) The obligation of the parents to maintain their minor children is personal and 
does not depend on the father or mother holding any property. 

The maintenance provisions under the Hindu Adoptions and Maintenance Act, 1956 are 
wider in scope than those under the Hindu Marriage Act, 1955 as (i) under the Hindu 
Marriage Act, 1955, children may seek maintenance only when their parents are 
litigating in a court under the provisions of that Act; (ii) under the Hindu Marriage Act, 
1955 there is no specific provision for the maintenance of an unmarried adult daughter. 

5.10.3 Other Personal Laws 


The matrimonial statutes applicable to Parsis 334 and Christians 335 - also contain 
provisions for the custody, maintenance and education of minor children. The Special 
Marriage Act, 1954 336 - which is applicable to all persons who marry under its 
provisions irrespective of their caste, religion or creed, also provides for interim and 
final orders in regard to maintenance, custody and education of children. It is important 
to note that maintenance for minor children under these laws can be awarded only 
when there is a matrimonial litigation between the parties to the marriage, under their 
respective personal laws. Unlike the Hindu Adoptions and Maintenance Act, 1956 there 
is no law entitling children to an independent right to seek maintenance against their 
parents. 

5.10.3.1 Muslim Law 


A Muslim father is under an obligation to maintain his sons until they have attained the 
age of puberty which is 15. In case of daughters, the liability extends till they are 
married. A father is not bound to maintain his adult sons unless they are disabled by 
infirmity or disease. 




The fact that the children are in the custody of their mother during their infancy, does 
not relieve the father of his obligation to maintain them. But the father is not bound to 
maintain a child who is capable of being maintained out of his or her own property. 

If the father is poor, and incapable of earning by his own labour, the mother, if she is in 
easy circumstances, is bound to maintain her children as the father would be. If the 
father is poor and infirm, and the mother also is poor, the obligation to maintain the 
children lies on the grandfather, provided he is in easy circumstances. 337 

5.10.4 Code of Criminal Procedure, 1973 


Apart from the maintenance provisions under personal laws mentioned above, children 
are entitled to maintenance under the provisions of the Code of Criminal Procedure, 
1973 338 as well. This is a secular law applicable to all irrespective of caste, religion or 
community. The relevant provision reads as under: 

[s 125] Order for maintenance of wives, children and parents.— 


(1) If any person having sufficient means neglects or refuses to maintain- 


(a) .... 

(b) his legitimate or illegitimate minor child, whether married or not, unable to 
maintain itself, or 

(c) his legitimate or illegitimate child (not being a married daughter) who has 
attained majority, where such child is, by reason of any physical or mental 
abnormality or injury unable to maintain, itself, or 

(d) . 

a Magistrate of the first class may, upon proof of such neglect or refusal, order such 
person to make a monthly allowance for the maintenance.... of such child.... at such 
monthly rate 339 [* * *] as such Magistrate thinks fit... 

A child is entitled to claim maintenance under the code independently of any 
matrimonial litigation between the parents. The proceedings are swift and summary. 
After the Amendment of 2001, 34 °- the ceiling of Rs 500 has been done away with 
besides, explicit provision for interim relief has also been incorporated. 

5.10.5 Maintenance of an Illegitimate Child 


According to the ancient Hindu religious texts, a man was duty bound to maintain even 
his illegitimate children. "If illicit cohabitation is sinful, the denying of support to the 
innocent offspring of such cohabitation would only aggravate the offence." 341 - The 
right of maintenance to an illegitimate son was, however, not conceded when the 
mother of the child was not a Hindu. 342 Also, there was no provision for maintenance 
of illegitimate daughters. 343 - The Hindu Adoptions and Maintenance Act, 1956 has 
cleared all doubts by making specific mention of maintenance right of illegitimate child 
vide section 20(2). Likewise, the Code of Criminal Procedure, 1973 is also very explicit 
in this context. Thus, even if a father is not under any obligation to maintain his 
illegitimate child under his personal law, nonetheless, the code, vide section 125 enjoins 
him to maintain such child. 344 - This was by way of an observation where the issue 
involved was whether performance of religious rites is mandatory where a marriage is 
performed under customary law. The marriage and hence the legitimacy of the child 
was challenged on grounds of non-performance of religious rites. The court held that it 






was not mandatory. "Legitimate" or "illegitimate" child means child by blood relation 
and does not include step-son or step-daughter. In Manjulaben P Sarvaiya v State of 
Gujarat, 345 - it was clarified that step-daughter cannot claim maintenance under section 
125 from her step-mother. The expression mother means real or natural mother. 

Also, the liability does not extend to maintaining another man's child. In KP 
Pathumma , 346 a fully matured child was born 210 days after husband's access to wife. 
The husband was in service out of the country and already had two sons. It was 
established that the third child was not legitimate. The court refused to give 
maintenance for this child. It held: 347 

...courts should spare no pains to obviate a situation where a child is likely to suffer in 
respect of its reputation. It will, however, be cruel and unjust to an innocent person toiling 
hard in the desert regions to be undeservedly attributed the paternity of a child for whose 
birth he had no part to play nor any responsibility to shoulder. 


5.10.6 Daughter's Right 


Under the old Hindu law, the father was bound to maintain his unmarried daughter 
irrespective of her age. Thus, even if she was a major but unmarried, she had to be 
maintained. This has been laid down clearly by a number of High Court judgments as 
well. 8 The Hindu Adoptions and Maintenance Act, 1956 now makes specific 
provision for the maintenance of unmarried daughter irrespective of her age. In Laxmi v 
Krishna, 349 - an adult daughter filed a maintenance suit against her father. The father 
argued that she was adult, healthy and capable of earning. Dismissing the argument, 
the court held: 350 - 

The presumption...that she is capable of earning an income is...an extravagant presumption. 

A college going student, however healthy and able-bodied she may be cannot be presumed 
to be capable of making an earning of her own so long as she is making none...Moreover, 
section 20(3) of the Hindu Adoptions and Maintenance Act, 1956 does not speak of the 
capacity to earn an income but speaks of the existence of a source of income and the 
ability to maintain oneself with that income. 

Similarly, in Wali Ram v Mukhtiar Kaur, 351 a college-going daughter aged 20 filed a 
maintenance application. Earlier, she and her mother were granted maintenance under 
the provisions of the Code of Criminal Procedure, 1973 but on having attained majority, 
she became disentitled, hence she applied under section 20(3) of the Hindu Adoptions 
and Maintenance Act, 1956. The court held that the Act clearly "gives statutory 
recognition to the well-established moral obligation of a Hindu male or female to 
maintain his or her unmarried daughter..." 

Likewise, in Chandra Kishore v Nanak Chand, 35 it was held that an unmarried daughter 
is entitled not only to her day to day expenses but also for her marriage expenses even 
if she is educated and adult. In Vishwambharan v Dhanya 353 - also, two daughters who 
had attained majority, successfully claimed maintenance from their father. The court 
reiterated the legal position that while normally the liability to maintain a child would 
continue until she/he attains majority irrespective of her/his liability to maintain itself, 
but while in case of male his right would cease on attaining majority, in case of a 
female the right would continue even after she attains majority until she gets married, 
provided however, that she is unable to maintain herself out of her own earnings. In 
Baldev Singh v Pooja Devi, 354 - a daughter sought marriage expenses from her father, 
under section 20 of Hindu Adoptions and Maintenance Act, 1956 and the trial court 
awarded an amount of Rs 70,000; the marriage had already been solemnised during the 
pendency of the proceedings and well before the court order. On appeal by the father 
against this order, the High Court held that the Hindu Adoptions and Maintenance Act, 
1956 does not provide any mechanism nor machinery for enforcing the rights and 
obligations created by the Act and so the proper remedy available to the claimant was 



to file a civil suit in civil court of competent jurisdiction. The court below committed a 
patent error of law in erroneously assuming jurisdiction by entertaining such an 
application and passing an order thereupon directing father to pay Rs 70,000/- to the 
daughter, the High Court ruled. 

Under the provisions of the Code of Criminal Procedure, 1973, a child who has attained 
majority is entitled to maintenance if such child is, by reason of any physical or mental 
abnormality or injury, unable to maintain itself. Thus, both a son and daughter who are 
suffering from the above mentioned disability would be entitled to maintenance. 

However, where owing to a paternity dispute causing stress and mental injury leading 
to a situation where the adult daughter remains unmarried, the court held that unless it 
is pleaded and established that on account of such mental injury she is unable to 
maintain herself, she cannot maintain a valid claim for maintenance under this clause. 
The case was remitted to family court for fresh consideration. 55 - 

In this context, reference may be made of a judgment of the Allahabad High Court in 
Raj Awasthi v State of UR 356 - To state the facts briefly: applicant's mother and an 
unmarried daughter had obtained a maintenance order against the husband/father. 
This order was later modified under section 127 of CrPC whereby grant of maintenance 
for the wife was upheld but in case of daughter, it was limited till her attaining majority. 
This was challenged before the High Court; it was argued that under section 127 of 
CrPC, grant of maintenance cannot be denied to an unmarried daughter who has no 
source of income, whatsoever, to maintain herself who also being a student of class XII 
is in need of father's financial support for her education and upbringing. The court 
referred to, and analysed the provisions of CrPC, the Hindu Adoptions and Maintenance 
Act, 1956 and the Law Commission recommendations vide its 41st Amendment in 
1969 and several cases. 357 The court expressed deep disconcert and lamented that "a 
person having sufficient means is only required to maintain his unmarried daughter 
who has turned major, i.e., after she has crossed the age of 18 years, only if her inability 
to maintain herself is due to any physical or mental abnormality or injury, and not 
otherwise". 358 - 

The court however, stayed the order of the family court whereby grant of maintenance 
to the daughter was limited till she reached majority. It relied on the two-bench decision 
of the Apex Court in Jagdish Jugtwat v Manju Lata 359 where, in similar circumstances, 
the father had prayed that the girl child be allowed maintenance only till she attains 
majority and not thereafter. The magistrate had refused his prayer and the High Court 
while conceding that under the provision of section 125 CrPC, the daughter was 
entitled to maintenance only till she attained majority, still refused to interfere with the 
magistrates order. According to the High Court, the major daughter is entitled to 
maintenance from her father (or mother) under section 20(3) of the Hindu Adoptions 
and Maintenance Act, 1956 and if the impugned order is set aside, she will be impelled 
to file another petition under section 20(3) of the Hindu Adoptions and Maintenance 
Act, 1956. Thus, in order to avoid multiplicity of litigation, the order under challenge 
does not warrant interference, the court held. The Supreme Court accepted these 
arguments of the High Court. 

The Allahabad High Court in Raj Awasthi also stayed the operation of the order 
restricting her right until the age of majority. 

Under the Islamic personal law too, a father is liable to maintain this unmarried 
daughter even after she attains majority. Thus, even if the applicant adult unmarried 
daughter is not entitled for maintenance under section 125 of the Criminal Procedure 
Code but entitled under any other law, the benefit of maintenance under that other law 
can be given in a proceeding under section 125 of the CrPC. 360 - 


5.10.7 Married Daughter 


The position, however, is different as regards a married daughter. The old Code of 
Criminal Procedure, 1898 was silent on the position of a married daughter in regard to 
her right to claim maintenance from the father. Judicial opinion was conflicting with 
some courts holding that upon marriage it becomes the legal obligation of the husband 
to support her and hence the father's liability ceases, 361 whereas others holding that 
upon marriage, a daughter does not ipso facto lose her right. 362 - These cases however, 
involved the right of a minor married daughter. In order to set the controversy at rest, 
the Law Commission of India 363 suggested that section 488 (corresponding to the 
present section 125) should be amended so as to ensure that a married daughter can 
claim maintenance from her father. The emphasis should be on inability to maintain 
itself and not on the age of the child, it suggested. Thus, the 1973 Amended Code 
conceded the right of maintenance to a married daughter-but only to a minor married 
daughter—under certain circumstances. An adult married daughter has been explicitly 
excluded, whatever her circumstances. Thus, while a major son whether married or 
unmarried, and a major daughter-not married, are entitled to claim maintenance under 
certain circumstances, a major daughter, simply by the fact of her marriage, is denied 
this right. She may be suffering from mental and/or physical disabilities; her husband 
may not be maintaining her because he is incapable or otherwise and yet she unlike her 
adult unmarried sister or adult married or unmarried brother-has no claim. 

This exception in the case of a married adult daughter is discriminatory. There should 
not be an absolute bar irrespective of the hardships and disabilities she is suffering 
from. 364 - 

5.10.8 Mother's Liability to Maintain Children 


Along with equal rights, females are assuming equal duties also. In the context of 
maintenance, this is evident from the fact that wives are liable to maintain husbands 
and daughters are liable to maintain their parents under various personal laws. 
Likewise, the mother's duty to maintain her children is also being recognised. 

Linder the Hindu Adoptions and Maintenance Act, 1956, section 20 of the Act 
specifically recognises this by the use of words "his or her child" and "father or mother" 
under the Muslim law, 36 if the father is poor, and incapable of earning by his own 
labour, the mother, if she is in easy circumstances, is bound to maintain her children as 
the father would be. The other personal laws make no specific mention. 

Section 125 of the Code of Criminal Procedure, 1973 uses the pronoun "his" to denote 
"any person" against whom maintenance may be claimed. It may be reiterated that in 
the context of maintenance claims by the parents, the courts have clearly said that the 
word "he" against whom parents may proceed, would include "she" also. Thus, 
daughters, including married daughters, would be equally liable to maintain their 
parents, depending on the circumstances of the case. 

A reference may be made to an interesting case in this context. In TPSH Selva Saroja v 
TPSH Sasinathana , 366 - a daughter aged 31 filed a petition for maintenance under 
section 125 of the Code of Criminal Procedure, 1973 against her mother. Her claim was 
under section 125(1 )(c), viz, inability to maintain herself "by reason of any physical or 
mental abnormality." Her ground was based on the facts that she was living away from 
her widowed mother because the movements of her mother with another person had 
caused a grave damage to the reputation of her family and also caused injury to her 
mind. The mother invoked the inherent powers of the High Court under section 482 of 
the Code of Criminal Procedure, 1973 to quash the maintenance proceedings. Her 
argument was that under section 125 of the Code of Criminal Procedure, 1973, a 




daughter who had attained majority and who does not suffer any physical or mental 
abnormality or injury which incapacitates her from maintaining herself, would not be 
entitled to maintenance. The Court held that mere physical or mental abnormality or a 
mere injury will not be covered under clause (c) of section 125(1) of the Code of 
Criminal Procedure, 1973. The word injury will have to be read in the context of inability 
to maintain. Injury to the mind as alleged by the claimant in this case did not come 
within the scope of the injury contemplated under the clause. However, on the issue 
whether the mother can, at all, be directed to pay maintenance to her daughter, the 
court observed: 367 - 

The question need not have to be gone into in this petition. However, one cannot overlook 
that in the context of the social purpose and the moral obligation cast on the mother, she 
could not be easily excluded from her liability once it is shown that she has sufficient means of 
her own, independent of the father, and the child would come within the purview of section 
125(1 )(b) or (c). 

In yet another case 368 filed by a wife under section 26 of the Hindu Marriage Act, 1955 
where she sought enhanced maintenance for the children, the Supreme Court held that, 
as a mother, she was equally obliged to contribute towards the maintenance of her 
children in proportion to her salary. When both the parties are employed, both are 
obliged to maintain the children and not the father alone, the court observed. So, also in 
Mandeep Sharma v Kiran Sharma , 369 - where there was evidence that applicant wife had 
her own income, the court ordered that she too should contribute towards the 
maintenance of children. 

5.10.9 Father's liability along with mother's under Hindu Adoptions and Mainte¬ 
nance Act, 1956 


The liability to maintain children, as per the wording of clause (2) of section 18 of the 
Hindu Adoptions and Maintenance Act, 1956, lies with the father or the mother. The 
word "or" was sought to be invoked by a father to absolve himself of the responsibility 
to maintain his children. 1 After the divorce between the parents both the children 
were with the mother. The father's contention was that the mother was already 
maintaining them so they are not "unable to maintain themselves" and therefore there 
is no need for the father to maintain them; further it was contended that at the time of 
divorce, the parties had mutually agreed that neither she (i.e., wife) nor children would 
claim anything; hence they are estopped under the terms of agreement to demand any 
maintenance. Rejecting these arguments, the court held that the father and mother 
cannot, by a mutual agreement, take away the statutory right of children. The father 
was, accordingly, directed to pay for each of the children. 

Likewise, in Vijay Malti v Rajiv Vij , 372 after a divorce, the parents took the custody of 
one daughter each. The father's financial position was much better than the mother's 
and so he celebrated the marriage of his daughter spending substantial amounts. The 
mother sought marriage expenses for the younger daughter in her custody. The father 
resisted the same on ground that since he had not asked mother's help for the elder 
daughter's marriage so she cannot now ask for the younger one's marriage, and 
secondly that they had divided the responsibility and so none can ask the other for 
contribution. The court held that both daughters were entitled to equal treatment and 
both the parents are under an equal obligation-social, legal and moral-towards the 
children. The father was directed to pay Rs 7,000 per month for the younger daughter's 
maintenance and marriage expenses. Kusum Rewatkar v Krishnaji, 373 was a wife's suit 
for recovery of amount alleged to be spent on marriage of their three daughters. The 
court held that if the wife has spent that amount for marriage of the daughters, 
husband is certainly liable to reimburse; he cannot escape his liability. 


5.10.10 Conclusion 




(i) The duty to maintain children is a moral as well as legal duty. 

(ii) All personal laws provide for maintenance of children; however, except the Hindu 
law (Hindu Adoptions and Maintenance Act, 1956), maintenance for children 
can be ordered on the mother's application only when there are proceedings 
pending under the respective statutes. 

(iii) Proceedings under Code of Criminal Procedure, 1973 are swift and summary 
and there is no upper ceiling. 

(iv) Adult children may also claim maintenance under certain circumstances. 

(v) There is a clear bias against a married adult daughter. 374 - 
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CHAPTER 5 MAINTENANCE 

5.11 Maintenance for Husbands 


5.11.1 Introduction 


With the change in the socio-economic conditions of society where more and more 
wives are working and earning, it has come to be realised that husbands too may, at 
times, need to be maintained by their wives. Consequently, some laws make provision 
for maintenance of husbands. 

5.11.2 Statutory Provisions 


5.77.2.7 Hindu Law 


(a) Hindu Marriage Act, 1955 

Section 25 of the Hindu Marriage Act, 1955 states: 

Any court exercising jurisdiction under this Act may, at the time of passing any 
decree or at any time subsequent thereto, on application made to it for the 
purpose by either the wife or the husband, as the case may be, order that the 
respondent shall 375 [** *] pay to the applicant for her or his maintenance and 
support, such gross sum or such monthly or periodical sum for a term not 
exceeding the life of the applicant... 

The provision is the same under section 24 of the Act, which provides for maintenance 
pendente lite or litigation expenses. 


(b) Hindu Adoptions and Maintenance Act, 1956 

The Hindu Adoptions and Maintenance Act, 1956 makes no provision for the 
maintenance of husbands. 

5.11.2.2 Parsi Law 


A husband can claim maintenance from the wife under the provisions of the Parsi 
marriage and Divorce Act, 1936 as amended in 1988. 376 - The provisions in this regard 
are similar to sections 24 and 25 of the Hindu Marriage Act, 1955. 

5.11.2.3 Christian Law 


Under the Indian Divorce Act, 1869, only a wife may claim alimony from the 
husband. 377 Even the Amendment Act of 2001 has not made any change in this 
regard. 

5. 11.2.4 Special Marriage Act, 1954 


The Special Marriage Act, 1954 also does not provide for maintenance for the husband. 
Sections 36 and 37 refer only to a wife's right to alimony pendente lite and permanent 
alimony. 









5.7 7.2.5 Muslim Law 


Under the Muslim law there is no provision for maintenance of the husband by the wife. 

5.77.2.6 Code of Criminal Procedure, 1973 


The Code of Criminal Procedure makes no provision for maintenance of a husband. 
While it specifically refers to wife, children and parents, 378 there is no mention of a 
husband anywhere in Chapter IX of the Code of Criminal Procedure, 1973 which 
provides for maintenance. 

5.11.3 Case Law 


There have been some cases during the last few years, some were reported in the 
Reports, and some only in the media, where husbands have sought maintenance from 
their earning wives. 

In Lalit Mohan v Tripta Devi, 379 - maintenance was granted to the husband who had met 
with a serious accident as a result of which he lost his mental equilibrium. The 
relationship between the spouses deteriorated and the wife sought a divorce on 
grounds of cruelty and desertion. The wife was working in the National Hydro Project 
Corporation and earning whereas the husband was rendered incapable of earning. He 
filed an application for maintenance under sections 30 and 31 of the Jammu and 
Kashmir Hindu Marriage Act, 1955 (corresponding with sections 24 and 25 of the 
Hindu Marriage Act, 1955). The court decreed maintenance in favour of the husband. 
However, since the wife was in temporary service only, the court ordered that she 
should pay a sum of Rs 500 as litigation expenses and Rs 100 per month as permanent 
alimony. 

According to one newspaper report, 380 the Supreme Court has stayed an Andhra 
Pradesh High Court order directing a working wife to pay alimony to her husband. 
According to the report, the parties were married in 1984. In 1997, the wife moved out 
of the house alleging torture. She filed an unsuccessful divorce petition in the Family 
Court. The husband sought maintenance and the wife was directed to pay Rs 3,000 per 
month as alimony. The High Court upheld this order but the Supreme Court has stayed 
that order. 

In claims for maintenance it is important to ensure that the applicant has not 
voluntarily incapacitated himself/herself. Thus, in Govind Singh v V/dya, 381 a husband, 
earning his livelihood by running an auto rickshaw stopped working and claimed 
maintenance from his wife who was working as a nurse in a hospital. The courts 
refused to grant him maintenance on the ground that a husband who is otherwise 
capable of earning cannot stop earning to depend on the earnings of his wife. 

Similarly, in Yashpal Thakur v Anjana Rajput, 382 where a husband resigned from his job 
and made an application under section 24 of the Hindu Marriage Act, 1955 for 
maintenance from the wife, the trial court held that the petitioner was capable of 
getting a job and earning enough for self-sustenance. Besides, the wife with her carry 
home salary of Rs 4,725 was maintaining not only her own self but also her two-year- 
old son. Apart from that, it was in evidence that the husband had received enough 
money by way of provident fund and other dues after he resigned his job. The revision 
application by the husband was dismissed. The court remarked: 383 

It can be irrefutably concluded that the husband petitioner has by his own conduct decided 
to lead a leisurely life and has made no attempt to earn money which he is capable of 
earning. He cannot afford to incapacitate himself and sustain an application under section 
24 of the Act. It will be an anathema to the very purpose of the provision. 





Likewise, in Monika Rana v Yogeshwar Singh, 384 - a husband with a BSc, BEd degree was 
refused maintenance under section 24 of the HMA, against his teacher wife. After 
going through the facts of the case the Court held that the husband himself has 
incapacitated himself from earning income; it is not that he had been looking for a job 
and could not find one. 

In Bhupinder Kaur v Vijay Singh, 385 - a maintenance order in favour of the husband was 
set aside in appeal as the court held that he was an able-bodied young man with some 
training in TV repair and was therefore expected to maintain himself. 

In a case from Kerala, Nivya VM v Shiva, 385 - a husband's claim for maintenance against 
the wife was rejected since there was no evidence to show that in spite of efforts he 
could not get employment, and further, according to the court, since he was capable of 
raising funds to pay huge fees by engaging counsel for his case it is not believable that 
he is not capable of raising funds for maintaining himself. This was a wife's petition for 
divorce on ground of cruelty by husband and the husband claimed maintenance; the 
trial court awarded Rs 6,00/- per month but on appeal by wife the order was set aside. 
The court observed that a husband seeking maintenance from wife can be treated as 
exceptional case as normally he has ability or obligation to maintain and in this case 
the court found no reason to believe that he did not have the ability to maintain himself. 

In another case, the Supreme Court has directed a wife to pay Rs 10,000/- to her 
estranged husband who is unemployed, to enable him fight the matrimonial case in a 
Bangalore court . 387 ■ 

Pramod Saigal v Amrita Sanghi 388 - is another case where a husband, in unfortunate 
circumstances, claimed maintenance and litigation expenses from the wife under 
section 24 of the HMA. Both are advocates practicing in the Supreme Court and Delhi 
High Court. Due to health problems and surgeries that followed, the husband was 
prevented from pursuing his active practice. On wife's petition for divorce on ground of 
cruelty, he moved an application under section 24 seeking maintenance and litigation 
expenses to enable him to contest the case. The wife filed an application for striking 
off his defence, whereupon, he filed another application seeking deferment of wife's 
above said application till adjudication of his case under section 24. The trial court 
granted opportunity to the husband to file his written statement within 10 days. In 
application under section 24, both the parties were directed to file affidavits stating 
their respective incomes. On husband's appeal, the High Court conceded that in the 
circumstances of the case, the petitioner could not be compelled to file his written 
statement until his application under section 24 was disposed off. Directions were 
consequently issued requiring parties to file their income affidavits within 2 weeks and 
thereafter, within 4 weeks the petitioner should file his written statement. 

375. The words "while the applicant remains unmarried" omitted by Act 68 of 1976, section 18 
(w.e.f. 27-5-1976). 
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CHAPTER 5 MAINTENANCE 


5.12 Maintenance for Parents 


5.12.1 Introduction 


If the duty of supporting infant children is necessary to be enforced for the preservation 
of our race that of maintaining aged persons is equally necessary to be enforced for its 
happiness. 389 - The moral duty to maintain parents is recognised by all people. 
However, so far as law is concerned, the position and extent of such liability varies 
from community to community. As in case of wives and children, provisions for 
maintenance of parents exist under some personal laws as also under the Code of 
Criminal Procedure, 1973, which is a secular legislation and is applicable to members 
of all communities. Apart from that, there is the Maintenance and Welfare of Parents 
and Senior Citizens Act, 2007. 

5.12.2 Personal Laws 


5.72.2.7 Hindus 


Amongst the Hindus, the obligation of sons to maintain their aged parents who were 
not able to maintain themselves out of their own earnings and property was recognised 
even in early texts. And this obligation was not dependent upon, or in any way, qualified 
by a reference to the possession of family property. It was a personal legal obligation 
enforceable by the sovereign or the state. 390 

While the comprehensive character of maintenance obligation towards so many 
relatives could tend to foster habits of indolence and dependence, a very positive and 
realistic aspect of this is, as pointed out by Gooroodas Banerjee: "It is this law and 
morality by which it is supported, that have saved our government the trouble of 
enforcing that complicated system of poor laws which is a social necessity in other 
countries." 391 - 

The statutory provision for maintenance of parents under Hindu personal law is 
contained in the Hindu Adoptions and Maintenance Act, 1956. Section 20 of the Act 
states: 

(1) subject to the provisions of this section a Hindu is bound, during his or her 
lifetime, to maintain... his or her aged or infirm parents. 

( 2 ) . 

(3) The obligation of a person to maintain his or her aged or infirm parents... 
extends in so far as the parent... is unable to maintain himself or herself out of 
his or her own earnings or other property. 

Under the explanation to this section, parent includes a "childless step-mother". 

The Hindu Adoptions and Maintenance Act, 1956 is the first personal law statute in 
India which imposes an obligation on the children to maintain their parents. As is 
evident from the wording of the section, the obligation to maintain parents is not 
confined to sons only, and daughters also have an equal duty towards parents. Under 
the old law it was only the sons who had the duty to maintain their parents. The 
reasons were obvious. The sons alone inherited properties. The daughters neither 







inherited nor had any other income of their own by way of personal earnings. With the 
changing times, the law has recognised that daughters also should have a duty to 
maintain parents. 

Under the Hindu Adoptions and Maintenance Act, 1956, mother and father both have 
an equal right to claim maintenance from their children. The section explicitly refers to 
step-mother also. However, it is only a childless step-mother who can claim 
maintenance. If she has her own children, she has to proceed against them. 392 

It is important to note that only those parents who are financially unable to maintain 
themselves from any source, are entitled to seek maintenance under this Act. 

The section makes no reference to the capacity of the children or child against whom 
maintenance is sought. In fact, the word used is "bound 11 to maintain. This is in contrast 
to the provisions under the Code of Criminal Procedure, 1973 where the liability is 
imposed only on a person who has sufficient means. 

It is, however, pertinent to note that even though "maintenance" vide section 3(b)(i) of 
the Act includes "in all cases, provision for food, clothing, and treatment", it does not 
confer a legal right on the parents to live in the house of the son along with his family. 
In this context, Anandi D Jadhav v Nirmala Ramchandra Kore 39 is a significant 
judgment given by the Supreme Court. While, in view of the facts of this case, the order 
was to the advantage of the mother, yet, the observations of the court have a potential 
of being invoked to the detriment of parents in some cases. This was a case under the 
Bombay Rents, Hotel and Lodging House Rates Control Act, 1947. A mother who was 
the tenant was living in the suit premises with her sons for 30 years. On the sons' 
building his own house, the landlord sought to evict the tenant on the ground that she 
had acquired alternate accommodation which was a ground for eviction under the 
Bombay Rent Act, 1948. The court held that the mother was not liable to be evicted on 
the grounds of having acquired "vacant possession" because the house built by her 
sons is not her house over which she has any legal right to reside. The provision under 
section 20 of the Hindu Adoptions and Maintenance Act, 1956 was invoked in support 
of the argument that the mother had a right to be maintained by her sons and, 
therefore, she was entitled to live in their house and thus a suitable alternate 
accommodation was available to her entitling the landlord to seek eviction. The court 
did not accept this argument. Though conceding that the old mother has a right to be 
maintained by the sons, the court observed that this does not mean that she is entitled 
to live along with her sons' families. It remarked: 394 -"... morally they [sons] are obliged 
to take care of the aged mother by accommodating her in their house, yet in law we 
cannot enlarge that obligation to legal duty to provide her residence in the house along 
with their family." 

5.12.2.2 Muslim Law 


Children have a duty to maintain their aged parents even under the Muslim Law, 
according to Mulla. 395 

[s 371] Maintenance of Parents.— 


(1) Children in easy circumstances are bound to maintain their poor parents, although 
the latter may be able to earn something for themselves. 

(2) A son though in straightened circumstances is bound to maintain his mother, if the 
mother is poor, though she may not be infirm. 

(3) A son, who though poor, is earning something, is bound to support his father who 
earns nothing. 




According to Tyabji, 396 - parents and grandparents in indigent circumstances are 
entitled under Hanafi Law, to maintenance from their children and grandchildren who 
have means, even if they (parents and grandparents) are able to earn their livelihood. 
As between parents, under the Hanafi law, the mother has a preferential right as 
against the father, to be maintained by her children. Under the Shia law, however, the 
right of both the parents is equal and if necessary the maintenance allowance must be 
divided between the mother and father equally. 

Both son and daughter have a duty to maintain their parents under the Muslim law. 

The obligation, however, is dependent on their having means. 

5.12.2.3 Parsi and Christian Law 


The Parsis and Christians have no personal laws providing for maintenance for the 
parents. Parents who wish to seek maintenance have to apply under provisions of the 
Code of Criminal Procedure, 1973. 

5.12.3 Provisions under the Code of Criminal Procedure, 1973 


Prior to 1973, there was no provision for maintenance of parents under the Code of 
Criminal Procedure, 1973. Though the Hindu parents had a statutory right under the 
provisions of the Hindu Adoptions and Maintenance Act, 1956 and the Muslim parents 
too had some rights in this regard, there was no provision for maintenance of parents 
belonging to other religions. Even Hindu and Muslim parents who wished to enforce 
their maintenance right had to fight long legal battles. It was, therefore, thought 
necessary that a uniform provision should be made whereunder all parents could claim 
and get maintenance expeditiously. In fact, as early as 1959, an Amendment Bill was 
introduced in the Lok Sabha 39/ which suggested that such a provision should be 
made. The Joint Committee in their report on the Bill recommended that parents who 
are not possessed of sufficient means should be maintained by their son who is in a 
position to do so. If there are two or more sons, the parents may seek maintenance 
from any one or more of them. 

The Law Commission of India, however, was not in favour of making such provision. 
According to its Report: 

The Criminal Procedure Code is not the proper place for such a provision. There will be 
considerable difficulty in the amount of maintenance awarded to parents apportioning 
amongst the children in a summary proceeding of this type. It is desirable to leave this 
matter for adjudication by civil courts. 

The provision, however, was introduced for the first time in the Code of Criminal 
Procedure, 1973. Chapter IX of the Code provides for maintenance of wives, children 
and parents. 

Section 125 states: 

[s 125] Order for maintenance of wives, children and parents.— 


(1) If any person having sufficient means neglects or refuses to maintain- 


(a) 

(b) 

(c) 








(d) his father or mother, unable to maintain himself or herself, 

a Magistrate of first class may, upon proof of such neglect or refusal, order such 
person to make a monthly allowance for the maintenance of his... father or mother, at 
such monthly rate 399 [* * * ] as such Magistrate thinks fit, and to pay the same to such 
person as the Magistrate may from time to time direct. 

5.12.4 Neglect or Refusal to Maintain 


Neglect or refusal to maintain by children and inability to maintain oneself is necessary 
to prove in such cases. In Attar Singh Jain v Amit Singh Jain 400 - maintenance was 
claimed by a father against his son but his petition was dismissed as he could neither 
prove that he was being neglected by his son nor that he was unable to maintain 
himself. In fact the applicant, who had four sons, was staying with the respondent son 
until some differences cropped up and he left him to live with another. It was also in 
evidence that another son was sending him a regular allowance which he was 
depositing in a bank as saving. Under these circumstances, his claim was dismissed. 

5.12.5 Parent may Claim Maintenance from any Child 


A parent who is unable to maintain himself/herself may file an application for 
maintenance from any of his/her children and other children cannot raise an objection 
on that account. In Ahathinamiligai v Arumugham 401 ■ a father filed an application for 
maintenance against one son. This was resisted on the ground that there were other 
siblings also who were earning and therefore liability could not be fixed on him alone. It 
was argued that his liability was co-existent with the liability of his siblings who were 
equally bound and that making only one child responsible was violative of the equality 
clause under Article 14 of the Constitution of India. The court did not accept this 
argument and held: 402 

The object is merely to prevent the starvation of the persons in whose favour the order is 
passed... It cannot... be expected as a position of law that unless all the children are made 
parties in a claim for maintenance by the parent, the latter would not be entitled for an order 
of maintenance. 

In Purshotam Bhatra v Family Court No 7 Jaipur 403 - also, parents successfully claimed 
maintenance from a son even though they were living with another son. 

A child against whom a parent stakes a claim cannot take a plea that the parent must 
reside with him or her to justify claim for maintenance under section 125. 404 - 

In one case, 405 - a mother who had no income and whose husband was a pensioner 
filed a maintenance claim against her son who along with his wife were gainfully 
employed and financially in good position. The son contested the claim on the ground, 
inter alia, that she has two more sons one of whom was earning very well and therefore 
it is not his (respondent's) responsibility alone to maintain his mother. The court, 
however, did not accept this plea and held that the parent has an option to seek 
maintenance from any of his/her children. 

Each case, however, will depend on its own facts and circumstances. The parents 
cannot by sheer whim or fancy leave a son who has sufficient means and proceed 
against another whose means are limited. It is also essential that the parent 
establishes that the other party has sufficient means and has neglected or refused to 
maintain him, i.e., the parent, who is unable to maintain himself. 406 - 

5.12.6 Non Discharge of Parental Obligation Immaterial 





A parent's right to be maintained is not dependent on his having properly discharged 
his duties and obligations towards the children. The section nowhere says that only 
those parents may proceed against their children who have brought up and looked after 
their children. In Pandurang v Baburao, 407 a father filed an application for maintenance 
against his son because he had no source of income and on account of old age and 
physical infirmity he was not able to earn his own living. The son was fairly well placed 
with sufficient means but he opposed the application on the ground that the father had 
never cared for him and that ever since his mother died, he (the son) and his brother 
were brought up by their maternal grandfather and aunt. The father had also remarried 
and always neglected the children. The court, however, held that in such applications, 
only two things have to be considered viz, (i) the applicant's inability to maintain 
himself, and (ii) the non-applicant's means. If these two requirements are satisfied 
"affect must be given to the intention of the legislature and the petitioner [son in this 
case] cannot be relieved from the said statutory obligation on any moral 
considerations." In this case, it was proved that the father was unable to maintain 
himself and the son had sufficient means, hence an order for maintenance was 
granted. 

In Mahendra Kumar Gaikwad v Golabhai , 408 - also, one of the arguments of the 
respondent son against the applicant mother was that the parents had not discharged 
their duties towards him properly and therefore they had forfeited their right to claim 
maintenance from him. The court, however, ordered him to pay maintenance. So also in 
Purshotam Bhatra v Family Court No 7 Jaipur, 409 - the DB clarified that non-discharge of 
any parental obligation by parents could not be raised into contest application for 
maintenance moved by parents. 

5.12.7 Adoptive Parents Right 


Even though the Code of Criminal Procedure, 1973 does not specifically refer to an 
adoptive mother's right to claim maintenance, yet it can be logically implied that the 
term mother should not be used in a restrictive sense to mean only a natural mother. 
The Webster's Dictionary defines mother as "a woman who has given birth to a child ... a 
female parent; adoptive mother." The Oxford English Dictionary 41 °- defines her as 
"female parent or a woman who has given birth to a child, also a woman who exercises 
control like that of a mother or who is looked up to as a mother." 

In Baban v Parvatibai , 41 1 the Bombay High Court had an occasion to go into this issue 
in detail. A mother had adopted a son after her husband's death. Her application for 
maintenance was contested mainly on the ground that she was only an adoptive 
mother and not a "mother" which is the expression used in the Code of Criminal 
Procedure, 1973. He argued that the General Clauses Act, 1897 defines the expressions 
father and son in section 3(2) and section 3(7) respectively to include adoptive father 
and adoptive son, whereas this has not been done in the case of the mother. The court 
did not accept this argument and remarked that there are many expressions which 
have not been defined and the General Clauses Act, 1897 does not claim to be an 
encyclopaedia or dictionary which defines all expressions. If the expression "mother" 
had been given a restrictive definition to mean only a natural mother, it would have 
been different. According to the court, there is no reason why the same wider meaning 
be not given to the word "mother" as is given to the father and son. Moreover, in the 
opinion of the court, upon adoption the son occupies the position of a natural born son 
in the family. Consequently, the adoptive father becomes his father and the adoptive 
mother becomes his mother for all purposes. It would be anomalous if only the 
adoptive father were to be given a right to maintenance and not the adoptive mother. 

In Ramchandra Babu Magadum v Rakhambai Balu Magadum , 41Z a widowed mother filed 
an application for maintenance against her adopted son. He opposed the application 



alleging that the applicant had relinquished her right to be maintained out of her 
husband's property in lieu of a sum of money and jewellery given to her out of which 
she purchased buffaloes and was selling milk and earning. The lower court ordered 
maintenance in her favour. In revision before the session's court, the son challenged 
the validity of the adoption on the ground that the prescribed aged difference was not 
there between the mother and the adopted son. 413 - The court, however, held that the 
question of validity of the adoption could not be raised for the first time at the revision 
stage and the son was directed to pay a monthly allowance of Rs 300 to the mother. 

5.12.8 Step-mother's Right 


The underlying idea of clauses (a) and (d) of section 125(1) is to deal with status 
created by lawful marriage. Under clause (a) a woman to whom a man marries 
becomes his legal wife. Under clause (d) a woman to whom the father marries, 
becomes his wife too. Even if the woman is the step-mother to the child, yet by virtue of 
her marriage to the child's father, she is considered to be the mother of the child. While 
the Hindu Adoptions and Maintenance Act, 1956 is very specific and lays down that 
parent includes a childless step-mother and has a right of maintenance, there is a 
difference of opinion amongst the courts whether under the provisions of section 125 
of the Code of Criminal Procedure, 1973 a step-mother is a parent for purposes of 
claiming maintenance. In Havaben Belim v Razakbbai 4 ' 4 the court held that in case of 
a son whose natural mother is dead, a lawful marriage contracted by the father with 
another woman gives status to that woman equal to that of a mother. Therefore, 
"mother" contemplated by the provision would mean both a natural mother and a step¬ 
mother who had obtained status as such by virtue of lawful marriage with the father of 
that son. In the words of DP DESAI J: 415 - 

In interpreting the provisions of section 125 of the Code, we must in the first place, bear in 
mind that the main object of this provision was to prevent vagrancy. Secondly, the provision 
has a social purpose to fulfil irrespective of the personal law of the parties. Keeping these 
two considerations in mind, it is obvious that no interpretation should be adopted which will 
aim at defeating the main object of the legislation. 

In Pitei Bewa v Laxmidhar Jena, 41 ’ the court held that there is nothing in the Code of 
Criminal Procedure, 1973 to suggest that the word "mother" in section 125(1 )(d) is to 
be interpreted in a restrictive sense to apply only to a natural mother. Consequently, a 
step-mother's right to claim maintenance was conceded. Similar view was taken by the 
Allahabad High Court in Ganga Sharan Varshney v Shakuntala Devi. 4 ' A different view 
however was taken by the Bombay High Court in Rama Bai v D/nesh, 418 - Madhya 
Pradesh High Court in Rewal Arjun Babu v Kamlabai , 419 - and the Andhra Pradesh High 
Court in ASV Prasada Rao v AV Krishna Veni, 420 - where the courts held that "mother" 
included a natural or adoptive mother but not a step-mother. 

This controversy, however, has been settled by the Supreme Court in Kirtikant D 
Vadodaria v State of Gujarat, 42 where the issue before the court was whether the 
expression "mother" used in clause (d) of section 125(1) of the Code includes a step¬ 
mother. A father filed a petition for maintenance against his son from his deceased 
first wife. The father had remarried and had three sons and two daughters from his 
second wife. The son resisted the application on the ground that the father had his own 
income and also that all his sons through the second wife were earning members. The 
trial court dismissed the petition but in revision, a settlement was arrived at and the 
father accepted a sum of Rs 3,350 in full and final settlement of his claim. Despite this, 
however, the father and the second wife, /.e., the step-mother, filed a joint petition for 
maintenance. The trial magistrate dismissed the father's claim in view of the earlier 
settlement. However, in case of the step-mother, he granted a sum of Rs 400. This 
order was upheld by the city sessions judge; hence the appeal by the son. After going 
through the dictionary meaning and the position under the shastric law the court came 



to the conclusion that the expression "mother" does not include a step-mother. It then 
considered the wider issue viz, "whether a "step-mother" is entitled to claim 
maintenance from the step-son." The following observations of the court are 
pertinent: 

The dominant purpose behind the benevolent provisions contained in Section 125 clearly is 
that the wife, child and parents should not be left in a helpless state of distress, destitution 
or starvation... Consequently, to achieve this objective, in our opinion, childless step mother 
may claim maintenance from her step-son provided she is a widow or her husband, if living, 
is also incapable of supporting and maintaining her. 

Thus, the position has now been clarified. In view of the facts and circumstances of the 
case however, in Kirtikant v Vadodaria the step-mother was held not to be entitled to 
maintenance from her step-son. She had 5 natural born sons who were all major and at 
least 3 of them were well to do and capable of maintaining their mother. Besides, her 
husband was also possessed of sufficient means and property enabling him to 
maintain and support her. 

The words "mother" and "father" mean natural mother and father and do not include 
mother-in-law or father-in-law. Had the legislature intended that, it would have been 
mentioned. Thus, mother-in-law's application for maintenance against daughter-in-law 
was dismissed in Kanan Bala v Kabita Das. 423 - It is significant to note that under the 
Hindu Adoptions and Maintenance Act, 1956 a step-mother need not be a widow in 
order to be entitled to claim maintenance; she has only to be childless. The Supreme 
Court judgment puts further riders—she has to be, apart from being childless, a widow 
or her husband if alive, should be incapable of supporting her. 

It may be pointed out here that vide section 2(d) of the Maintenance and Welfare of the 
Parents and Senior Citizens Act, 2007, parents include step-father and step-mother. 
This being a central and secular law, there is no scope for any confusion under any of 
the laws. 

5.12.9 Daughter's Liability to Maintain Parents 


While section 20(3) of the Hindu Adoptions and Maintenance Act, 1956 clearly 
envisages a daughter's duty to maintain her aged or infirm parents, there was a 
difference of judicial opinion as regards her duty under the provision of the Code of 
Criminal Procedure, 1973. According to the Joint Committee Report on the Bill to 
amend the maintenance provision of the Code of Criminal Procedure, 1973 "the rights 
of the parents not possessed of sufficient means to be maintained by their son, should 
be recognised by making a provision that where the father or mother is unable to 
maintain himself or herself, the order for payment of maintenance may be directed to a 
son who is possessed of sufficient means." In view of this clear reference to the word 
"son", the Punjab and Haryana High Court in Rajkumari v Yashoda Dew', 424 held that the 
liability to maintain the petitioner, who was the mother in this case, rests only on the 
son and not the daughter. The words used in section 125 are "his father or mother". 
Also, there is nothing to indicate that a daughter is also liable to maintain her parents. 
The court (GURNAM SINGH J) observed that under the Hindu Marriage Act, 1955, a 
wife's duty to support the husband is specifically laid down. If the legislature had 
intended that daughters also should be liable, there would have been a mention to that 
effect, according to the judge. It was further pointed out that since after marriage a girl 
moves into another family, she could not be saddled with the responsibility to maintain 
her parents. There has been a change in judicial attitudes now. In Areefa Beevi v KM 
Sahib, 425 - a father filed an application for maintenance against his daughter who was a 
doctor. The daughter resisted the claim contending that the father was a homeopathic 
practitioner and earning an income of Rs 50 per day. The lower court, however, directed 
her to pay a monthly allowance of Rs 100 to the father. In revision, the father 
complained about the inadequacy of the amount and the daughter challenged the very 



liability of a daughter to maintain the father. The sessions court and the high court held 
that under section 2(4) of the Code of Criminal Procedure, 1973 words and expressions 
not defined therein but defined in the Indian Penal Code, 1860 are to have the meaning 
assigned in that Code and under section 8 of the Indian Penal Code, 1860 the pronoun 
"he" and its derivations are used for any person whether male or female. Consequently 
the expression his father or mother in section 125 would mean her father and mother 
as well. Even section 13 of the General Clauses Act, 1897 supports this construction. 
Reference was also made to the Report of the Joint Committee which recommended: 
"The Committee considers that the right of the parents not possessed of sufficient 
means to be maintained by their son should be recognised ... If there are two or more 
children the parents may seek the remedy against any one or more of them". 

It is important to note that the expression used is not sons but "children" which would 
include daughters also. Besides, if there are no sons and only affluent daughters it 
would be unfair if parents were to have no right to claim maintenance from them. The 
daughter was consequently, directed to pay maintenance to the father in this case. 

The conflict of opinion has been set at rest by the Supreme Court judgment in VM Arbat 
v KR Sawai , 426 A father filed an application for maintenance against his married 
daughter by his first wife. The daughter objected to the very maintainability of the 
application on the ground that a daughter cannot be asked to pay maintenance. All the 
courts below, including the Bombay High Court, over-ruled her objection, hence her 
appeal to the Supreme Court. The court held that section 125(1 )(d) of the Code of 
Criminal Procedure, 1973 imposes a liability on both the sons and daughters to 
maintain their father and mother who is unable to maintain himself or herself. 

This is a judgment which sends a positive message of equality between boys and girls. 
If girls are being given equal rights, it is but logical that they should have duties as well. 
One of the reasons for male preference in our society today is the notion that sons will 
support parents in their old age. If the duty of supporting parents is extended to 
daughters as well, it will help in considerably reducing the bias against girls. In any 
case, before awarding maintenance the court takes various factors into consideration 
and it is not as if an absolute liability without regard to her situation and circumstances 
is imposed on the daughter. What is important is that legally, the sons and daughters 
should have equal duties in this respect. 

5.12.10 Jurisdiction 


In order to mitigate the hardship of applicants in maintenance claims, section 126(1) of 
the Code of Criminal Procedure, 1973 provides that proceedings under section 125 
may be filed against any person in any district (a) where he resides (b) where he or his 
wife resides or (c) where he last resided with his wife, or as the case may be, with the 
mother of the illegitimate child. In Anand Gopal v Gopal Narayan, A 2 the question of 
jurisdiction in a petition filed by the father against his son was involved. The father filed 
the application where he was staying. The son, who stayed in Bangalore, objected 
saying that the petition should have been filed at Bangalore only. His contention was 
that section 126(1) has reference only to the husband and wife or the mistress and not 
the parents or children. The court did not accept this argument and held that in view of 
the beneficial nature of the proceedings, a liberal interpretation should be given and 
therefore, the father could file a maintenance petition where he resided. However, in NB 
Bhikshu v State of Andhra Pradesh , 428, a father staying in Hyderabad filed an application 
for maintenance in a Hyderabad court against his son who was residing in Bombay. On 
the son's objection, it was held that the courts in Bombay and not Hyderabad had 
jurisdiction to entertain father's application. 

Likewise, in Vijay Kumar Prasad v State of Bihar , 429 - a father filed a petition for 
maintenance under section 125 of the Code of Criminal Procedure, 1973 at a place 



where he and not the non-applicant resided. After analysing the provisions of section 
488, clauses. (6) and (8) (now section 126 clauses, (b) and (c)) and its earlier judgment 
in Jagir Kaur v Jaswant Singh , 430 the Supreme Court came to the conclusion that 
clauses, (b) and (c) of section 126 of the Code of Criminal Procedure, 1973 relate only 
to wife and children, i.e., the benefit given to a wife and children to initiate proceedings 
at the place where they reside is not given to the parents. The court observed, "A bare 
reading of the section makes it clear that the parents cannot be placed on the same 
pedestal as that of the wife or children for purpose of section 126 of the Code." 

This is not a happy or logical interpretation. Under the 1973 amended Code, Chapter 9 
is titled "Order for maintenance of wives, children and parents". While consequential 
changes were made in section 125, no change was made in section 126. This could be 
an inadvertent omission. Parents in old age could be equally helpless and indigent to 
travel distances to file their claims for maintenance at places where their children 
reside. Necessary change in the provision needs to be made. 

5.12.11 Maintenance and Welfare of Parents and Senior Citizens Act, 2007 


There were several inadequacies in regard to the rights of parents to seek maintenance 
from their children. The omission of consequential change in section 126 of the CrPC 
noted above has been rectified and now, vide section 6(1) of this 2007 Act, proceedings 
may be initiated against any children or relative in any district where the parent resides 
or where the children or relative reside. Further, there was no provision under the Parsi 
and the Christian personal laws providing for maintenance to parents; this Act seeks to 
make effective provisions for all parents irrespective of caste, community or religion. 
"Parent" includes biological, adoptive or step- mother or father, irrespective of their age, 
and "maintenance" includes provision for food, clothing, residence and medical 
attendance and treatment. As the very title of the Act, indicates, it covers not only 
parents but also "senior citizens" viz, any person being a citizen of India who has 
attained the age of sixty years or above. The Act also makes provision for setting up of 
Tribunals for effective enforcement and implementation of its provisions. In a 
significant judgment in Paramjit Kumar Saraya v UOI , 43 the court analysed the 
provision of this Act and other connected laws, in great detail and made a strong plea 
for a re-look at various provisions of the Act so as to make them more meaningful e.g. 
though there is an option available to seek maintenance under the Act or under Chapter 
IX of the CrPC, there is a clear prohibition not to claim maintenance under both; also 
there is a need to re-look at provisions regarding right to appeal, right to legal 
representation, and so on. 

Ranajit Gopal Roy v State of West Bengal, 43 is a very significant and positive judgment 
in the context of parents' rights of maintenance from their children. Parents had, in this 
case, transferred the residential house in the name of the son out of love and affection. 
However, after the death of the father, the son neglected the mother who was staying 
on rent and she filed a petition before the Tribunal claiming maintenance and right to 
stay at his residence. The daughter of the claimant mother who was separated from 
her husband, was staying with her and taking care of her in old age. The Tribunal 
ordered the petitioner to pay monthly maintenance of Rs 500/- and also reinstatement 
of the mother, in the residence, along with the daughter i.e sister of the petitioner. The 
petitioner filed objection against the order on the ground that there is no provision for 
reinstatement of respondent's daughter. Dismissing the petition, the court held that it is 
the duty of the son to maintain mother and also ensure her welfare by making sufficient 
provisions to enable her to not only survive but to pass her last days peacefully. She is 
entitled to lead rest of her life in a manner she chooses. That is part of her valuable 
right guaranteed under Article 21 of the Constitution. The court also observed that had 
the mother decided to engage an attendant to look after her, that also would have 
entailed expenses which the petitioner can ill afford to bear, so, if she instead of 
engaging attendant decided to be taken care of by her daughter, how can the petitioner 



raise such a hyper technical plea that there is no provision for respondent's daughters. 
"The Act has to be read as a whole and the interpretation thereof in a manner 
advancing and promoting the cause of senior citizens must be preferred." (p 425). 
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CHAPTER 5 MAINTENANCE 


5.13 Conclusion 


(i) Parents have a right to be maintained by their children. 

(ii) The Hindu law makes a statutory provision to this effect vide the Hindu 
Adoptions and Maintenance Act, 1956. 

(iii) The Code of Criminal Procedure, 1973, which is a secular law and governs 
persons belonging to all religions and communities, also makes a provision for 
maintenance of parents who are unable to maintain themselves. 

(iv) Daughters, including married daughters, also have a duty to maintain their 
parents. 

(v) The Maintenance and Welfare of Parents and Senior Citizens Act, 2007 seeks to 
protect the interests of parents by making effective provisions for their 
maintenance and welfare. It is a secular law and thus applicable to all 
irrespective of the religion of the claimant or non-claimant. 



DIVISION OF MATRIMONIAL PROPERTY/HOME AND RIGHT OF 
RESIDENCE 

Division of matrimonial property/assets and shelter is an inevitable fall-out of 
matrimonial litigation. This section refers to the provisions-very scant though-and the 
judicial attitudes on this issue. 



CHAPTER 6 DIVISION OF MATRIMONIAL PROPERTY/HOME AND 
RIGHT OF RESIDENCE 

6.1 Introduction 


One of the issues that surface after dissolution of marriage relates to division of 
matrimonial properties and matrimonial home. While the personal law does make 
some reference to this, the provisions are far from satisfactory. 1 - Section 27 of the 
Hindu Marriage Act, 1955, provides for disposal of property presented at, or about the 
time of marriage, "which may belong jointly to both the husband and the wife". In BR 
Kadam v SB Kadam , 2 the Supreme Court construed the expression "at or about the 
time of marriage," more liberally to include even property given before or after the 
marriage, provided it is relatable to the marriage. It however, reiterated that such 
property should belong jointly to both the spouses. However, a wife who had claimed 
certain jewellery, stating that she had received the same, "at or about the time of 
marriage," was refused the relief, as according to the court, there was no proper trial to 
establish that the jewellery belonged jointly to both the spouses. The matter was 
accordingly sent back to the family court. Similarly, in Manjit Kaur v Inderjit Singh, 3 - 
where the wife made an application claiming an amount on account of jewellery, silver 
coins and cash given to the husband in dowry, and the same was allowed by the trial 
court, the High Court "in appeal" set aside the order. It held that the two pre-conditions 
under the section are: (i) property should have been presented at, or about the time of 
marriage; and (ii) it should be held jointly by both. In this case, since there was no 
evidence to show that the jewellery, cash or silver coins were held jointly by the 
spouses, the wife's application under section 27 was dismissed. So also, in Deepa v 
Sasi, 4 jewellery and money belonging to the wife was held to have no characteristic of 
joint property and so section 27 could not be invoked to seek decree on the same. 

In Hemant Kumar Agrahari v Lakshmi Devi, 5 however, the court held that matrimonial 
courts do have jurisdiction to dispose of even the exclusive properties of the spouses, 
provided the same were presented at or about the time of marriage; what is important 
is, that the property must be connected with the marriage. As to whether it should be 
jointly owned by the spouses, the court opined that the section nowhere uses 
mandatory word "must"; the word used is "may". Where, however, the properties are 
acquired by the couple by their own efforts and not given to them at or about the time 
of marriage to be held jointly, the court has no jurisdiction to adjudicate upon them 
under section 27 of the Hindu Marriage Act, 1955. The order of a family court granting 
relief under section 27 in respect of properties acquired during subsistence of 
marriage, was thus, held to be without jurisdiction. 1 

It is pertinent to note that in Balkrishna Kadam, 7 the case which was remanded to 
family court by the Supreme Court, and had a chequered course of litigation even 
thereafter, ultimately it was held 8 that a suit for recovery by the wife, of her ornaments 
and property which is her own, is not maintainable under section 27 of the Hindu 
Marriage Act, 1955 since this section covers only those properties which belong jointly 
to both the spouses. However, such suit is maintainable under the provisions of section 
7(1 )(c) of the Family Courts Act, 1984 (which were set up in Bombay during the course 
of proceedings), as under this section, the court has jurisdiction to decide any suit or 
proceeding between the parties to a marriage, with respect to the property of either of 
them. The fact, however, is that family courts do not exist everywhere. In such situation, 
since section 27 of the Hindu Marriage Act, 1955 has limited jurisdiction, wife (or a 
husband as the case may be) would need to file a civil suit in the ordinary courts to 
claim her properties. 



Rights of residence are a component of wife's right to maintenance. This has been 
statutorily recognised by section 18, coupled with section 3(b) of the Hindu Adoptions 
and Maintenance Act in 1956. Rent control laws also provide for protection, not only of 
the tenant's interest, but also of those who are entitled to reside therein. And now, 
under the Protection of Women from Domestic Violence Act, 2005, every woman in a 
domestic relationship shall have the right to reside in the shared household, whether or 
not she has any right, title or beneficial interest in the same; and she cannot be evicted 
except in accordance with the procedure established by law. 9 - If a victim of domestic 
violence approaches a magistrate for relief, the magistrate may, inter alia, direct the 
respondent to secure same level of alternate accommodation for the aggrieved person 
as enjoyed by her in the shared household, or to pay rent for the same, if the 
circumstances so require. 10 

In Bharat Heavy Plates and Vessels /.fd, 11 the spouses were living in a quarter allotted 
to the husband by his company. When differences arose, the husband vacated the 
quarter and wrote to the company to terminate the lease. The wife sought injunction, 
restraining the company from evicting her. The same was granted. The husband and 
the company had both recognised the quarter as the matrimonial home where the wife 
too was living. The amount of rent was directed to be deducted from the salary of the 
husband. 

In Abdur Rahim Undre v Padma , 12 - however, the court passed an injunction against the 
wife after earmarking a separate portion in the same house, for her residence. The 
marriage between the parties was irretrievably broken, but subsisting, and the husband 
sought injunction for restraining her from entering the matrimonial house. The court 
held that the parties could not be forced to live together in view of their strained 
relations, and hence earmarked portions for both; the wife was restrained from entering 
the portion in occupation of the husband. 

In a case reported in the press, 10 the Delhi High Court divided a house, so that 
spouses/parties to the main dispute could live in peace till the final decision of the 
case. A single judge bench had restrained the wife from entering into certain portions 
of the house, including the kitchen. She alleged that the husband was trying to sell the 
property of which she is the joint owner along with the husband. According to the 
husband, it was not possible to live together because of serious differences between 
them, and further that it was not possible to identify discreet separate portions in the 
property, as it has only one kitchen, one drawing room and one dining room. However, 
without going into the blame game, the court simply made some adjustments in 
allocating portions "so that the warring spouses may not assault each other." 

The court said: 

Prima facie, we conclude that the property is the matrimonial home of the wife. Accordingly, 
her rights of residence therein must be respected not only because of the statutory 
mandate of section 17 of the Protection of Women from Domestic Violence Act, 2005 which 
acknowledges a woman's right in a shared household but also on the principles of equity. 

In SR Batra v Tarun Batra} A - significant issues in the context of matrimonial home were 
raised, viz, (i) would the matrimonial home of the wife shift after the husband has 
shifted to another place leaving the wife; and (ii) can an estranged wife, who has left 
the home and removed her belonging as of right, re-enter the house belonging to her in¬ 
laws wherein both the spouses were earlier residing, but the husband is no longer 
residing? 

The High Court held that the accepted practice in India is that after marriage, the bride 
resides with her husband, usually in the parental home of the husband. A wife would 
thereof, have a right to remain in that matrimonial house as long as she is married and 
if she is "obliged" to leave that house, she would be entitled to obtain an injunction from 


an appropriate court, protecting her right and preventing her from being thrown out. 
The fact that her husband had shifted to another place, would not, according to the 
court, ipso facto, shift the petitioner's matrimonial home. On appeal, however, this order 
was set aside by the apex court. For the wife, section 2(s) of the Protection of Women 
from Domestic Violence Act, 2005 was invoked, which protects a woman from being 
evicted from the shared matrimonial home. Support was also sought from sections 17 
and 19(1) of the Act, under which shared household includes a household where the 
person aggrieved lives, or at any stage had lived, in a domestic relationship. It was 
contended that since the respondent had admittedly lived in the property in question in 
the past, hence said property is her shared household. The court dismissed this 
argument and held that if this plea were to be accepted, it will mean that wherever the 
husband and wife lived together in the past would become shared household and the 
wife can well insist in living in all these houses merely because at some stage she had 
stayed with her husband in those homes. "Such a view would lead to chaos and would 
be absurd," the court remarked. 

Similarly, in Hemaxi Atul Joshi v Muktaben Karsandas , 15 - where a husband filed a 
divorce petition, and the wife thereupon claimed her right to live in the matrimonial 
home that belonged to the mother-in-law, the court rejected the wife's claim. 

In VD Bhanot v Savita Bhanot , 16 - an issue of significance involved was whether a 
woman who had already moved out of the shared household can seek 
protection/residence order under sections 18 and 19 of the Protection of Women from 
Domestic Violence Act, 2005 (PWA); in other words, is a claim of a woman living in a 
domestic relationship prior to the 2005 Act, maintainable under the Act? The parties 
lived together for 25 years and when relations became strained, the wife sought various 
reliefs under sections 12 of the PWA. Protection/residence order was passed by the 
magistrate in her favour and she was allowed to stay in the matrimonial home which 
was an official accommodation provided to the husband. On retirement he had to 
vacate the house so he filed an application for eviction of the wife from that house. The 
additional Session Judge held that since the wife had left the matrimonial home prior 
to the coming into force of the PWA, the claim of the woman living a domestic 
relationship prior to the Act was not maintainable. The wife successfully appealed to 
the High Court whereupon the husband filed the present special leave petition. During 
the pendency of the appeal a mutual settlement was arrived at but later the husband 
backed out. After analysing the facts and circumstances of the case, and the purpose 
of the PWA, the court directed the husband to provide a suitable portion of his house 
(which was the original matrimonial home too) for her residence together with all 
necessary amenities to make such premises habitable. It is significant to note that the 
wife was old and childless, faced with a prospect of living alone without any shelter 
and protection after more than 31 years of the relationship; she expressed 
apprehensions of her safety if she were to live alone in a rented house at this age. All 
this weighed with the court in making the above order. 

In Ajit Bhagwandas Udeshi v Kumud Ajit Udeshi , 1 7 - the issue was, whether in 
maintenance proceedings by a wife, the court can award tenanted residential premises 
in her favour. The husband had obtained a divorce on the ground of wife's desertion. 
The family court granted alimony of Rs. 1,000 per month, and the rented residential 
premises, in favour of the wife. The husband objected to the latter. The court held that 
even though the accommodation was rented in the name of the husband, a substantial 
amount towards pagdi was paid by the wife; and secondly, the husband was not staying 
in that house but was residing elsewhere, whereas the wife had no alternate 
accommodation. The court observed that the wife cannot be left without shelter, and 
dismissed the husband's appeal. Similarly, in Sunita Shankar Salvi v Shankar Laxman 
Salvi , 18 - where the flat was in the joint names of the spouses, the court held that the 
wife was entitled to an equal share in it. 


Where spouses reside in tenanted premises and the landlord seeks eviction, the 
protection of the interests of the wife assumes significance. In BP Anand v S Appi 
Reddy, 1 2 3 4 5 6 7 8 ' the issue involved was, whether a deserted wife can be permitted to become 
a party to an eviction suit filed by the landlord against her husband-tenant, if she 
apprehends that the husband has given up the contest, or is not contesting diligently, 
so as to prejudicially affect her interest. After analysing the law and cases, the court 
came to the conclusion that a deserted wife, who has been or is entitled to occupation 
of the matrimonial home, is entitled to contest the eviction suit filed against her 
husband, subject to satisfying two conditions, viz, (i) that the tenant has given-up 
contest, to the prejudice of the deserted wife who is residing in the premises; and (ii) 
the scope and ambit of the contest or defence by the wife would not be on a footing 
higher or lower than that of the tenant-husband himself. So long as the tenant would 
have been entitled to stay in the tenanted premises, the wife too can continue to stay, 
exercising her right to residence as a part of right to maintenance; subject to 
compliance of all such obligations, including the payment of rent, to which the tenant is 
subject. This right, however, comes to an end with the wife losing her status as wife 
conseguent upon decree of divorce. In this case, during the pendency of eviction 
proceedings in the High Court, a decree of dissolution of marriage by mutual consent 
was passed. The terms and conditions of their settlement had no mention of her 
entitlement to continue her residence in the tenanted premises by virtue of an 
obligation incurred by her husband to provide residence for her, as a part of 
maintenance. Conseguently, it was held that she cannot be allowed to prosecute the 
appeal and defend the right against the claim for eviction made by the landlord. Thus, 
the court made it clear that the wife has no right to stay in the matrimonial home after 
divorce, unless such right is provided in the terms of the maintenance order. 

Similarly, in Ruma Chakraborty v Sudha Rani Banerjee, 20 which also arose from eviction 
proceedings filed by land-lady against appellant-wife's husband (tenant), the wife filed 
an application for being impleaded as defendant. The court held that a divorced wife 
stands on a different footing than a deserted wife, as divorce brings to an end the 
status of a wife as such. Whether or not she has the right to reside in the matrimonial 
home would depend on the terms and conditions on which the decree of divorce has 
been granted, and whether provisions for maintenance, including residence, have been 
made. In this case, in the divorce order by mutual consent, the husband was ordered to 
pay a sum of Rs 200 per month for maintenance of children only, and the wife had 
expressly waived her right to maintenance. The wife, therefore, had no right to be 
impleaded as respondent, the court ruled. 

Thus, it would appear from the above judgments that upon divorce, a wife would have 
no legal right to reside in the tenanted premises and she cannot challenge eviction 
proceedings filed by the landlord against her tenant-husband. There is an urgent need 
for adeguate and effective law to protect a wife's requirement for shelter after divorce. 
Existing provisions do not address this issue satisfactorily. 

1. Hindu Marriage Act, 1955, section 27; Indian Divorce Act, 1869, section 40; Parsi Marriage 
and Divorce Act, 1936, section 50. 

2. BR Kadam v SB Kadam, AIR 1997 SC 3562 : (1997) 7 SCC 500. 

3. Manjit Kaur v Inderjit Singh, AIR 1999 P&H 196. 

4. Deepa v Sasi, AIR 2016 (165) 340 Ker. 
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application for return of her stridhana was granted). 
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GUARDIANSHIP AND CUSTODY 


>When parents fall out, the worst sufferers are the children; whilst laws may be 
inadequate in certain respects, for the courts deciding matters of child custody and 
guardianship, the predominant consideration is the welfare of the child. The analysis 
that follows in this section is indicative of that. 



CHAPTER 7 GUARDIANSHIP AND CUSTODY 


7.1 Introduction 


Guardianship and custody of children is an important component of matrimonial 
relationships. The subject assumes greater significance when parents fall out and 
battle in courts over the custody of their children. 

At the outset, it is important to point out the distinction between guardianship and 
custody: 


(a) Custody is granted specifically as a matrimonial relief to a parent who seeks 
such custody, whereas guardianship exists at law. 

(b) A guardian need not be a custodian; or a custodian, a guardian of the child. 
However, a guardian, even if he does not have custody, may yet, by virtue of his 
guardianship status, exercise powers regarding marriage or education of the 
child, and move the court if required, for appropriate orders. 

(c) Guardianship is a more comprehensive term and connotes wider rights than 
mere custody. 

All the personal law matrimonial statutes make provisions for dealing with the issue of 
child custody. 1 The provisions in the matrimonial Acts can however, be invoked only 
when there are some proceedings pending under the Act. The Hindus have an 
additional Act viz, the Hindu Minority and Guardianship Act, 1956. Apart from this there 
is the Guardians and Wards Act, 1890. This is a secular law for appointment and 
declaration of guardians and allied matter, irrespective of caste, community or religion, 
though in certain matters the court will give consideration to the personal law of the 
parties. 2 - The provisions of the Hindu Minority and Guardianship Act, 1956 (and other 
personal laws) and the Guardians and Wards Act, 1890 are complementary and not in 
derogation to each other, and the courts are obliged to read them together in a 
harmonious way. 3 

In determining the question of custody and guardianship, the paramount consideration 
is the welfare of the minor. 4 - The word "welfare" has to be taken in its widest sense and 
must include the child's moral, as well as physical well-being, and also have regard to 
the ties of affection. 

1. Hindu Marriage Act, 1955, section 26; Parsi Marriage and Divorce Act, 1936, section 49; 
Indian Divorce Act, 1869, sections 41 -44; Special Marriage Act, 1954, section 38. 

2. Guardians and Wards Act, 1890, section 17. 

3. Hindu Minority and Guardianship Act, 1956, section 2. 

4. "Minor" is a person who has not attained the age of 18 years: Hindu Minority and 
Guardianship Act, 1956, section 4(a). 



CHAPTER 7 GUARDIANSHIP AND CUSTODY 


7.2 Statutory Provisions 


The following are the statutory provisions in regard to guardianship and custody of 
children. It is pertinent to note that the statutory provisions assign a subservient 
position to the mother as a natural guardian. Section 6 of the Hindu Minority and 
Guardianship Act, 1956 states: 

[s 6] Natural guardians of a Hindu minor.— 


The natural guardians of a Hindu minor, in respect of the minor's person as well as in 
respect of the minor's property (excluding his or her undivided interest in joint family 
property) are- 


fa) in case of a boy or an unmarried girl—the father, and after him, the mother, 
provided that the custody of a minor who has not completed the age of five 
years shall ordinarily be with the mother; 

(b) in the case of an illegitimate boy or an illegitimate unmarried girl—the mother, 
and after her, the father. 

(c) in the case of a married girl-the husband: 

Provided that no person shall be entitled to act as the natural guardian of a 
minor under the provisions of this section- 


fa) if he has ceased to be a Hindu, or 

(b) if he has completely and finally renounced the world by becoming a 
hermit ( vanaprashtha ) or an ascetic (yati or sanyasi). 

Explanation .-In this section, the expression "father" and "mother" do not include a step¬ 
father and a step-mother. 

The superior position of the father was also evident in section 19 of the Guardians and 
Wards Acts, 1890, prior to its amendment vide Personal Laws (Amendment) Act. The 
un-amended section read as follows: 

[s 19] Guardian not to be appointed by the Court in certain cases.— 


Nothing in this chapter f/'.e. appointment and declaration of guardian) shall authorise 
the Court to appoint or declare a guardian of the property of a minor whose property is 
under the superintendence of a Court of Wards or to appoint or declare a guardian of 
the person: 

(a) .... 

5 [(b) of a minor, whose father is living and is not, in the opinion of the Court, unfit to 
be guardian of the person of the minor, or 

(c) ... 

Thus, it is clear that under this provision, no other person could be appointed as a 
guardian unless the father was found to be unfit. These provisions reiterated the 





traditional concept of superiority of men over women. 

The Law Commission, 6 - vide its Report in 1989, had made various recommendations 
and suggestions to remove gender discrimination in this respect, and had also laid 
down guidelines for the courts. It recommended equal right of guardianship and 
custody for the mother. Pursuant to the law commission recommendations as also 
opinions expressed in various judgments and by jurists and academicians, section 19 
of this Act has been amended by the Personal Laws (Amendment) Act, 2010. Now, vide 
clause (b) of section 19 the right of the mother has been brought at par with the father; 
hence if the mother or father are alive and fit to be guardians, no other person can be 
appointed or declared guardian of a minor's person or property. Mother and father can 
be excluded from guardianship only in case they are found unfit to discharge their 
duties and responsibilities that go with guardianship, or upon their failure, refusal or 
abandonment of such duty and responsibility. Thus, when there was no evidence to 
hold that the father of the child cannot continue as guardian, the mother's application 
under section 17 of the Guardians and Wards Act, 1890 for appointment of her brother 
as a guardian was dismissed. 7 

It is significant to note that there has been no change in the provision of section 6 of 
the Hindu Minority and Guardianship Act which is glaringly discriminatory. 

A very significant judgment was delivered by the Supreme Court in Githa Hariharan v 
Reserve Bank of India and Vandana Shiva v J Bandhopadhyaya, 8 - where section 6(a) of 
the Hindu Minority and Guardianship Act, 1956, and section 19(b) of the Guardians and 
Wards Act, 1890, were challenged as being violative of Articles 14 and 15 of the 
Constitution of India, since the mother is relegated to an inferior position. In Githa 
Hariharan, the parents of a minor applied to the Reserve Bank of India for relief bonds in 
the name of their son. In the application, they stated that the mother would act as the 
guardian of the child for purposes of investments made with the money. Accordingly, in 
the prescribed form, the mother signed as the guardian. The bank refused to entertain 
the application, and asked the parents to produce the application form signed by the 
father, or a certificate of guardianship from a competent authority, in favour of the 
mother. Against this, the mother filed a petition in the court. In Vandana Shiva, divorce 
proceedings were already pending and the father prayed for the custody of their son. 
He, allegedly, was repeatedly writing to the petitioner asserting that he being the only 
natural guardian of the child, no decision pertaining to the child should be taken 
without his permission. The petitioner, consequently, moved the Supreme Court 
challenging the above-mentioned provisions of the Hindu Minority and Guardianship 
Act, 1956 and the Guardians and Wards Act, 1890, as being unconstitutional. 

Hearing both the petitions together, the Court observed that the wording of section 6(a) 
of the Hindu Minority and Guardianship Act, 1956-the father and after him the mother 
—do give an impression that the mother can act as a guardian only after the lifetime of 
the father. However, instead of striking down this section, as also section 19(b) of the 
Guardians and Wards Act, 1890 as unconstitutional, it chose to construe them in a 
manner, in which they would not offend the constitutional mandate of equality and non¬ 
discrimination. According to the court, the Constitution of India, which came into being 
in the year 1950, prohibits gender discrimination, and the Hindu Minority and 
Guardianship Act, 1956 came six years later. The Parliament could not have intended 
"to transgress the constitutional limits or ignore the fundamental rights guaranteed by 
the Constitution of India, which essentially prohibits discrimination on grounds of 
sex." 9 Adopting the rule of harmonious construction, it held that the word "after” in 
section 6(a) of the Hindu Minority and Guardianship Act, 1956 need not necessarily 
mean "after the lifetime" but, "in the absence of." If the father is not in charge of actual 
affairs of the minor, either because of his indifference, or by virtue of mutual 
understanding between the parents, or because of some physical or mental incapacity, 
or because he is staying away from the place where the mother and the minor are 


living, then, in all such situations, the father can be considered as "absent" under the 
provisions of both the above-mentioned statutes, and the mother, who in any case is a 
recognised natural guardian, can act validly on behalf of the minor as the guardian. The 
predominant consideration in every case, however, would be the welfare of the child. 
This ruling of the Supreme Court will solve problems of many mothers, who are 
practically in charge of the affairs of their minor children, and who face harassment 
and embarrassment from various authorities, which insist on father's signatures. 
However, a question which still remains open is, what if the father and mother, along 
with the child, are living together and the father is not "absent" within the meaning of 
the term as defined by the court? Did the court intend to give complete equality to both 
the parents in the matter of guardianship, in which case it would mean either/or, 
mother/father? However, since the court in the present case, has delved only on the 
interpretation of the word "after", the primary clause under which the mother would be 
the guardian, only "after" the father, still stands. The only change the judgment has 
made is that it has given an extended meaning to the word "after", to include several 
situations. It has not conferred equal guardianship right on the mother. 

5. Subs by Act 30 of 2010, section 2(w.e.f. 31-8-2010). 

6. 133rd Report, "Removal of Discrimination Against Women in Matters Relating to 
Guardianship and Custody of Minor Children," 1989. 

7. Deepa Sasikumar v Sasikumar, AIR 2012 Ker 69 : 2012 (1) KLJ 336. 

8. Githa Hariharan v Reserve Bank of India and Vandana Shiva v J Bandhopadhyaya, AIR 1999 SC 
1149 : (1999) 2 SCC 228. 

9. AIR 1999 SC 1149, p 1152 : (1999) 2 SCC 228. 
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7.3 Muslim Law 


Under the Muslim law, a father enjoys a more dominant position in regard to custody 
and guardianship of children. Even, when the mother has custody over the child, the 
father has a right of supervision and control. As remarked by the Privy Council, in 
Imambandi v Mutsaddi^ 0 

It is perfectly clear that under the Mohammedan law the mother is entitled only to the 
custody of the person of her minor child up to a certain age according to the sex of the 
child. But she is not the natural guardian; the father alone or, if he be dead, his executor 
(under the Sunni law) is the legal guardian. 

Under the Shia law, a mother's right to the custody of her minor children, i.e., hizanat 
extends until a son is two years old, and the daughter attains the age of seven. Under 
the Hanafi law, a mother is entitled to the custody of her son till he reaches the age of 
seven, and in case of daughter, till she attains puberty. The mother's right continues, 
even if she is divorced from the father of the child, unless she remarries, in which case 
the custody belongs to the father. 11 - This, however, is not a rigid rule and the court can 
deviate, if the welfare of the child so demands. Where, there is a conflict in the 
application of the provision of personal law, and the Guardians and Wards Act, 1890, 
the latter will prevail. As remarked by the court in Poolakkal Ayisakutty v PA Samad :' 2 

Principles exported by personal law.... cannot be read in isolation and divorced from the 
provisions of the Guardians and Wards Act. The overriding consideration is welfare of the 
child and the personal law would yield to the provisions of the Act. 

In Md Khalid v Zeenat Parvin , 13 - and Abdul Kalam v Akhtari 6/b/', 14 the father claimed 
that under their personal law, they had a preferential right over the custody of their 
minor children. The court negatived this contention, and held that even though as a 
natural guardian, the father may have prima facie right to the minor's custody, this may 
be negatived, if the infant's welfare lies in keeping him with the mother. Children cannot 
be treated as chattel or property, over whom legal rights should be asserted, the court 
emphasised. 

A mother, who marries a stranger, is not disqualified to have custody of the child. In 
Irfan Ahmad Shaikh v Mumtaz , 15 - custody of a female child was given to the mother. 
The mother's marriage with the child's father was dissolved, and she remarried a 
person, who was not within the prohibited degree of relationship to the child. The court, 
nonetheless, gave custody to the mother; the child had also expressed a desire to 
remain with the mother. 

Elucidating the general rule of Islamic law, 16 - under which a mother who remarries a 
stranger is disqualified to have custody of her child, the court remarked that: 

...the Muslim law is not taking "any pedantic view of the matter". The law does not lay down 
that in any circumstances and at any cost the mother would be disqualified for the custody 
of the child the moment she gets remarried... There is no dogmatic insistence that the child 
must remain with the father even against the wishes of the child and the moment the 
mother gets remarried to a stranger. 

According to the court, the Muslim law has not only laid down a general rule, but has 
also, in different matters, provided for exceptional circumstances to be met with. In the 
matter of custody, it has never ignored the wishes of a minor child who is of the age of 
discretion.' 



The custody of illegitimate children belongs to the mother and her relations. 18 - 

10. Imambandi v Mutsaddi, 45 IA 73, pp 83-84. 

11. Mulla, Principles of Mohammedan Law, Seventh Edn, 1972, para 352. 

12. Poolakkal Ayisakutty v PA Samad, AIR 2005 Ker 68, p 70. 

13. AIR 1988 All 252; See also Irshad Alam v Isma Alam, 2013 (5) ALJ 248 : 2013 (98) ALR739. 

14. AIR 1988 Ori 279; see also Salamat Ali v Majjo Begum, AIR 1985 All 29; Mohd Yunus v 
Shamshad Bano, AIR 1985 All 217; Abdul Hussain v Shahina, AIR 1996 Bom 134; Rahima Khatoon 
v Saburjaneesa, AIR 1996 Gau 33 : (1995) 3 GLR 210,where custody was given to the 
grandmother in preference to the mother. 

15. AIR 1999 Bom 25; See also Saif-ul-lsmal Habeeb Ali v Asma Begum, 2013 (6) ALT 641. 

16. Mulla, Principles of Mohammedan Law, Seventh Edn, 1972, para 354. 

17. AIR 1999 Bom 25, p 27. 

18. Mulla, Principles of Mohammedan Law, Seventh Edn, 1972, para 358. 
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7.4 Welfare of the Child 


As pointed out above, guardianship and custody are two distinct issues—while 
guardianship could lie with one person, custody may be given to another. Thus in Athar 
Hussain v Syed Siraj Ahmed, 1 ‘ the court held that the father was a fit person to be the 
guardian, but the welfare of the child—whose mother was dead—lay with child's 
custody being given to the maternal grandparents. The fact that the father had 
remarried was indicated to be an important factor, though not an absolute bar, the 
court clarified. Further, the court made it explicit that as far as issue of custody is 
concerned, the court is not bound by the bar envisaged under section 19 of the Act, 
under which the court cannot appoint anyone as a guardian of a minor whose father is 
alive and is not unfit to be a guardian. In this case, under the personal law governing 
the minor girl, her maternal relations are to be given preference, the court held. 

In any case, legal rights of parties are immaterial in custody disputes. As observed by 
the Calcutta High Court in Tarun Ranjan Majumdar v Siddartha Data, 20 even if a child is 
in the custody of one, who has no legal right thereto, and its welfare is reasonably 
looked after in a manner in which it should, the legal guardian cannot claim an order of 
the return or recovery of custody, merely on the strength of his legal right or financial 
soundness. 

In Kirtikumar Joshi v Pradip Kumar Josh/', 21 custody of two minor children was sought 
by father as also by maternal uncle. Mother of the children died an unnatural death, and 
the father was facing charge under section 498-A of the IPC. The children were staying 
with the maternal uncle and they also expressed their desire to stay with him, and not 
with the father. The court granted custody in favour of the maternal uncle. 

Whatever be the statutory position or law, the fact remains that, the predominant 
consideration is only the welfare of the child. 22 As observed by the Supreme Court in 
Jacob v Jacob: 23 - 

The children are not mere play things for their parents. Absolute rights of the parents over 
the destinies and lives of their children has in the modern changed social conditions, yielded 
to the consideration of their welfare as human beings. 

Similarly, in Baby Sarojan v SVK Nair, 24 the court made the following pertinent 
observations: 

The histogenetic and dominant design of the statutory provisions are clear to the effect that 
there cannot be any unbridled, unlimited or absolute power to any person, whether he is the 
legal guardian or natural guardian, to have the custody of the minor, simply that he holds the 
position, that he is natural guardian. The principle is that in the case of minors who cannot 
be expected to express their intelligent preferences, the state assumes the ultimate 
responsibility for the welfare of the children .... 

As to what constitutes paramount welfare of the child, the following observations of 
LINDLEY LJ Re Me Grath (infants), 25 which are approvingly quoted by courts in India, 26 
are pertinent: 

... the welfare of the child is not to be measured by money or by physical comfort only. The 
word 'welfare' must be taken in its widest sense. The moral and religious welfare must be 
considered as well as physical well being. Nor can the ties of affection be disregarded... 
welfare is an all encompassing word... However, while material considerations have their 
place, they are secondary matters. More important are the stability and security, the loving 
and understanding care and guidance, the warm, and compassionate relationships that are 
essential for the full development of the child's own character, personality and talents. 



A few judgments on this point may be analysed. 

Even grandparents can seek custody of child notwithstanding the fact that both the 
parents of the child are alive; and there is no bar if the welfare of the child so demands. 
In Aditi Goel v Rohit Goel, 27 - grandparents filed a petition for custody of minor in 
conjunction with the father of the child. The petition was against the mother of the 
minor. The mother filed an application for deletion of grandparent's name from the 
application on the plea that during lifetime of parents or either of them, no such petition 
is maintainable by the grandparents. The court, however, rejected this argument. It held 
that the petition of grandparents for guardianship of their minor son in lifetime of 
parents has not to be thrown out at the threshold. It is, however, a different matter if at 
the final stage court may come to conclusion that guardianship and custody be jointly 
given to parents or either of them or to grandparents in conjunction with father. In this 
case the father along with grandparents were held to be more suitable for child's 
custody. 

The plea that the mother is a working lady and so cannot take care of the child cannot 
defeat or dilute her right to custody. Thrity Hoshie Dolikuka v Hoshiam S Dallikuka, 28 - is a 
significant case on the point, under section 49 of the Parsi Marriage and Divorce Act, 
1936. The Bombay High Court had refused custody of the minor daughter to the 
working mother, on the ground that she would not be available to the child for most 
part of the day. In appeal, the Supreme Court analysed the entire facts and 
circumstances in great detail and held that the welfare of the child demands that 
custody be given to the mother. However, since the litigation had put the child under 
great mental and emotional stress, the court directed that the child be sent to a 
boarding school with visitation rights to the father. 

There is no reason to draw a presumption that a mother who is employed and 
transferred outside the State cannot look after the welfare of the child. As very aptly 
remarked by the court in Smita Krishna Shetty v Wnay Shankar Shetty : 29 

The drawing of such presumption is most inappropriate in the context of contemporary 
realities. Women, including single women, are able to combine in themselves 
multitudinous roles of being able members of the workplace and successful home¬ 
makers. An interpretation which is anachronistic to the rapidly evolving position of 
women in society must be discarded. 

The plea that a working mother leaves a child in a care-home does not mean that she is 
unable to take care of the child. It is not unusual for working mothers to utilise services 
of a care-home. 30 - 

In Ravi Dadu v Seema Gupta, 31 • a female child was living with her mother and step¬ 
father since 10-12 years. On father's application for visitation rights, the court held that 
the child need not be forced to meet her real father. The High Court, however, directed 
that if the child, on her own, wishes to communicate and meet her father, she may do 
so unhindered by any of the parties. Custody of a year-and-half old daughter who was 
staying with the father was given to the mother who was forced to leave matrimonial 
home under compulsion; 32 and so also of a ten-year-old daughter who too was staying 
with the father. According to the court, the girl was nearing adolescence and would 
need her mother. 33 - 

It is true that a mother and a child's bond, is unparalleled biologically and emotionally. 
As observed by the court in Smt Rubi vAbid Khan: 34 - 

Mother is greater than earth and she is dearer than even heaven. The love and affection of 
the mother for her children cannot be compared in any manner what so ever, to that of any 
man or woman for them. 


The custody of the female child aged little over a year, was handed over from the father 
to the mother in the court itself. However, there can be no rule of thumb or absolute 
presumption that the welfare of the child always lies with the mother alone. It would all 
depend on the facts and circumstances of each case. Thus, in Murari Lai Sidana v 
Anita, 35 order of custody of two teenaged siblings in favour of the mother as against 
paternal grandparents by the trial court on the assumption that mother always has the 
interest of her children in minds was reversed in appeal. The court held that such 
presumption is "neither legal nor warranted by the evidence on record". Even visitation 
rights were not given to the mother as this could cause emotional and psychological 
trauma to the children who would have to comply with an order that they are absolutely 
uncomfortable with. 

In this case, the children were with the grandparents ever since birth. The parents had 
split and the father committed suicide after some years. The custody battle between 
the mother and grandparents started after that. The children were very happy and 
emotionally settled with the grandparents, the school and neighbourhood; they had 
never had any interaction with the mother nor were they interested. It is in this 
background that the High Court preferred the grandparents over the mother and denied 
her not only the custody but also visitation rights. In Gayatri Bajaj v Jiten Bhalla 35 the 
court went further still; even visitation rights granted to the mother under an interim 
order, were later withdrawn. Custody of two daughters aged 11 and 17 was with the 
father but visitation rights every fortnight at the mediation centre of the Supreme Court 
were granted to the mother by way of an interim arrangement. The daughters, 
however, strongly refused to meet the mother and whenever the visits were due they 
started behaving abnormally and even refused to take food. All efforts made by the 
father and mediator to convince them failed; thereupon the father filed on application 
seeking vacation of its earlier order. After analysing the entire circumstances, the 
mother's visitation rights were withdrawn. 

Any Agreement between the parties in respect of visitation rights of children cannot 
bind the children. In Soumitra Kumar Nahar v Parul, 38 - the parents of a ten-year-old 
daughter and five-year-old son entered into an agreement in respect of visitation rights 
to the father. The daughter, however, was not inclined to meet the father. It was held 
that the agreement between the parties could not bind her and she could not be 
compelled to meet the father; the son, however, was too young and had no view of his 
own so the father was given visitation rights over him. 

While any agreement between the parents qua visitation/custody rights over children 
cannot be binding on the children, nonetheless, where parents seek divorce by mutual 
consent and as per the terms of settlement in respect of custody of children a fair and 
amicable agreement was entered into by the parties, the mother's u-turn at a later stage 
alleging coercion fraud and misrepresentation in obtaining her consent and seeking 
change in terms of custody was not accepted; under their original agreement custody 
was given to father. According to the court the factors that triggered the wife's move 
were extraneous which had nothing to do with breach of any terms of agreement by the 
father or with welfare of the children. High Court order granting custody to the mother 
was set aside and the apex court held that "rights and obligations as envisaged in 
decree of divorce by mutual consent would bind both parties." 

Ram Nath v Ravi Raj Dudeja 39 was a custody dispute between the father and the 
maternal grandparents. The mother of the minor had died under suspicious 
circumstances, and the father was tried under section 304 of the Indian Penal Code, 
1860, and convicted by the trial court, but acquitted by the appellate court. When the 
child's father was taken into custody, the child was only four years old, and ever since 
then, he was being looked after very well by the maternal grandparents. The child who 
was by now sixteen also preferred to live with maternal grandparents. The court held 
that the interest of the child lies with the grandparents and not the father. 


Nil Ratan Kundu v Abhijit Kundu 40 - is a very pragmatic judgment of the Apex Court, 
wherein it has emphasised that, it is not the "negative test" that the father is not "unfit" 
or disqualified to have custody of his child, which is relevant, but the "positive test" that 
such custody would be in the interest of the minor. It is only on such basis that the 
court should grant or refuse custody of the minor in favour of the father, mother or 
guardian. In this case, the child was just five years old when the mother was allegedly 
tortured and harassed by the father and she succumbed to injuries. Criminal cases 
against the father and his parents were pending and they were arrested. 

The child, who was ailing at that time, was handed over to the maternal grandparents 
who took charge and brought him up with utmost love and affection. When the father 
came out on bail, he sought custody of the child. Both the trial court and the High Court 
granted custody to the father on the ground that he being the natural guardian, the 
future of the child would be better secured in his custody. Hence, the grandparents 
appealed to the Supreme Court. After analysing the legal provisions and the case-law in 
great detail, the court held that the approach of the courts below was not in 
accordance with law, nor consistent with the view taken by this court (the Apex Court) 
in several cases. The father's fitness and right have to be determined and weighed 
predominantly in terms of the welfare of the children, in the context of the relevant 
circumstances. "The father's fitness cannot override considerations of the welfare of 
the minor", the court asserted what is important is not the "negative test" that the 
father is not unfit, but the "positive test" that such custody would be in the welfare of 
the minor. In view of the facts and circumstances of the case, the father's application 
for custody was dismissed, the appeal of the grandparents was allowed, and custody 
awarded to them. 

So also, in Anjani Kumar v Shambhu Prasad , 41 where the mother of an infant died of 
burn injuries and criminal proceedings were pending against the father, and the child 
was handed over to the maternal grandparents since the age of six months, the father's 
claim to custody of the child now eight years old was refused. According to the court, 
the child is likely to suffer trauma in an entirely strange environment if custody were to 
be shifted. The court also observed that the sentiments of the father or paternal 
grandparents cannot be the lone guiding factor in such cases. 42 - 

In Shamsher Singh v Jasbir Kaur, 4i the facts were a little unusual. The custody battle 
over a minor son was between the mother and the great grandfather. The mother 
became a widow at a very young age and as per the desire of both the families, she got 
remarried. At the time of marriage, it was agreed that the custody of the child would 
remain with the paternal grandfather. However, after the death of the grandfather the 
custody was with the great grandfather but on mother's application, the custody was 
handed over to her. The great grandfather appealed against this order. While there were 
no doubts about the affection and love of the appellant towards the child but in view of 
his advanced age and feeble mind and body, his appeal was dismissed with visitation 
rights to him. Sentiment and emotions cannot come in the way while determining the 
best interests of the child according to the court. 

In K Venkat Reddy v Chinnapareddy Vishvanadha 4 ' however, where the mother had 
committed suicide due to extremely humiliating conduct of the husband when the child 
was two-and-a-half years old, and soon remarried, and there was a tussle for the child's 
custody between the father and the grandparents, court gave custody to the father. 
According to the court, the mere fact that the maternal grandparents disliked the father 
was no ground to deny him custody in the absence of any evidence that he was unfit. 
The court was, further, impressed by the fact that the second wife agreed not to have a 
child and also had a tubectomy done. 

In Jaswinder Singh v Surjit Singh, 45 - both the parents of a minor girl were dead and the 
custody tussle was between maternal grandparents and paternal grandparents; the 


child was already under the custody of maternal grandparents. The court found that the 
paternal grandparents were old and in ill-health, whereas the maternal grandparents 
were comparatively younger, educated and well off; custody was therefore given to 
them. 

Tutoring of the child, in order to win him over in the custody battle is not unknown, 
though highly undesirable. A parent may lure the child or poison him/her against the 
other parent. In a recent case from Delhi, 46 the judge took a serious view of this and 
imposed a fine on the guilty party. The husband i.e., the father of the child, was given 
visitation rights under a court order, but the mother violated these orders, against which 
the father moved the court. During the course of the proceedings, the child created a 
scene by weeping loudly and saying that he did not wish to meet his father. When the 
reason for this was asked by the court, the child stated that he (the father) beats him 
and his mother during the meetings. The court observed that "it looked as if the 
weeping button had been switched on. The child could not give a single instance of 
beating and even the mother had not complained about the beating". 

On enquiry, it was found that the child had been poisoned and tutored against the 
father. This was a case of contempt of court but the Judge decided to impose a fine of 
Rs 25,000 on the mother rather than sending her to jail, since that would have caused 
further trauma to the child. 

This judgment will be an eye-opener for those who use the child as a pawn and poison 
him/her for selfish interest, not realising its impact on the child's mind. 

A petitioner taking the plea of the other party's mental or physical ailment is not 
unknown in a custody proceeding. 

In Rajesh K Gupta v Ram Gopai Agarwala , 4 the dispute was over the custody of a minor 
daughter. The appellant father was an Advocate-on-record in the Supreme Court. He 
alleged that the child was abducted by his wife's parents, and further that his wife, i.e., 
mother of the child, was suffering from a mental disorder of paranoid schizophrenia, 
and hence unfit to take care of the child. He further stated that his mother would stay 
with him to look after the child. On the basis of medical records and other 
circumstances, the court found that the child's mother was not suffering from any 
serious ailment; that the father of the child (the appellant) was a busy lawyer, and 
would not have enough time for the child; and the maternal grandparents were 
educated and financially sound, and could look after the needs of their daughter and 
the child. Considering all these facts, the court ruled that the mother should continue 
with the child's custody. 

In Mohan Kumar Rayana v Komal Mehra Rayana , 48 - a father seeking custody of his 
daughter, alleged that the mother suffered from a personality disorder and wants to 
alienate the child. The court however, found these allegations to be not true, and 
keeping in mind the wishes of the child and the fact that being a girl, she would require 
mother's company more, upheld the order of the family court and the High Court which 
awarded custody to the mother. An HIV positive mother cannot be deprived custody of 
her child, according to a Delhi High Court order; 49 the in-laws of the widowed mother 
were directed to handover the two-year-old son to her. "There is no law which can 
deprive a mother of her child because of AIDS", the court said. "You are only 
grandparents while she is the mother. She is already suffering, why do you want to 
make her suffer more by depriving custody of her child", remarked the court. 

A plea that the mother suffered from diabetes and was in the habit of smoking and 
drinking was not accepted by the court as sufficient evidence to transfer custody of the 
child from the mother to the father. According to the court, diabetes was an ailment 
which could afflict anybody and unless it is so serious so as to incapacitate a person to 


discharge his/her duties and obligation, it cannot be treated as a bar to having custody 
of the child. Likewise, smoking and drinking in the modern society cannot disqualify the 
mother from being the custodial parent, the court remarked. 50 

The legal rights of the contesting, and the contending parties, as well as the principle of 
comity of nations are subservient to considerations of what is in the best interest of the 
child. In Sarita Sharma v Sushil Sharma , 51 a couple having two children and living in 
America, had problems in their marriage, and the husband filed a petition for 
dissolution of the marriage in a district court in Texas (USA). By an interim order, 
custody of the children was given to the father with visitation rights to the mother. The 
mother, however, picked up the children from the father's custody and brought them to 
India, without any order from the American court. The American Court passed the 
divorce decree and also gave custody rights to the father with not even visitation rights 
to the mother. With this order, the father approached the Delhi High Court and custody 
was granted to him. The mother, thereupon, filed a special leave petition in the Supreme 
Court. The court held that the welfare of the minor children should be the paramount 
consideration, and the court should not be guided entirely by the fact that the mother 
had taken out the children from the father's custody, despite the order of the American 
court. The American court decree "cannot override the consideration of the welfare of 
the minor children," the court observed. The factors which weighed with the court in 
awarding custody to the mother were: the children's desire to be with the mother; there 
was no one in the father's house except his 80-year-old mother to look after the 
children; the father was in the habit of heavy drinking; one of the children was a female 
child aged about five and ordinarily a female child should be allowed to remain with the 
mother; and further, that it would not be desirable to separate the siblings. 

In Padi Trigunsen Reddy v Jyothi Reddy, 52 children who were having American 
citizenship were living in India with their mother and maternal grandparents. Their 
father obtained a decree for their custody from a court in USA. Refusing the 
enforcement of the decree, the court observed that the concept of comity cannot be 
overlooked in toto and due regard to such judgment have to be accorded by another 
country, but certainly not at the cost of welfare of the children. It held: 53 

For the sake of enforcement of the judgment passed by competent court in a foreign 
country, the welfare of the child or children, as the case may be, cannot be subjected to 
sacrifice. The reason is very simple. Children are not parties to the differences of their 
parents. It is not the children who ignited such differences which ultimately led to the 
estrangement of their parents nor they are parties to the lis before any court of law. The 
children in our considered view, are distinct class by itself, who have all rights without any 
obligations. The obligations are on the parents. 

And further: 

Any deviation or disturbance from the comfort that children have been enjoying would only 
amount to disturbing or interfering, sometimes may be violently, with the welfare and 
comfort of the children. Flowever, since it was not totally desirable to ignore the passion, 
emotion, love and affection of the father to the children for all time to come, the father was 
held entitled to access to his children. 

In Gurmeet Kaur v State of Punjab, 54 - also a custody order given by a foreign court came 
up for execution in India. A Canadian woman married to an Indian in India and later 
sponsoring her husband and his parents to come to Canada, entrusted her minor son 
to the mother-in-law, who brought the child to India with a permission known as "travel 
permission". Later, she filed a petition in the Canadian court for custody on the ground 
that the child was permitted to be taken to India only for a visit but not for being raised 
there by the mother-in-law. Canadian court granted the decree. The husband's appeal 
against it was dismissed and the grandmother filed a suit in India for being appointed 
as guardian. The same was dismissed. When the grandmother refused to obey the 
Canadian court order, the wife sought release of the child by filing a writ of habeas 


corpus. The grandmother was ordered to produce the child in court and handover the 
custody to the mother. 

Dr V Ravi Chandran v UOI 55 - was yet another case, where an order for joint custody to 
parents, with directions that the child should not be unilaterally dislocated, was made 
by an American Court. The child was an American citizen by birth. The mother brought 
the child to India and disappeared, and it took two years to trace them in Chennai with 
the help of CBI. The child was brought to Delhi. The court held that even though the 
child was an American citizen, the courts in India are competent to decide 
independently as to what was in its best interests. The court observed that the child 
was being constantly shifted from place to place, thereby making it difficult for him to 
develop roots anywhere. In exercise of summary jurisdiction, in the interest of the child, 
custody was ordered to the father who could take him back to America. 

In Shilpa Aggarwal v Aviral Mittal , 56 - custody of a minor child, who was a citizen of UK 
but staying in India with the mother, was granted to the father by a court in UK. This 
was an ex parte order, and the wife filed a writ petition against it before a High Court in 
India. The court, however, ordered that the child be returned to the jurisdiction of the 
English Court. The mother challenged this before the Apex Court, which upheld the 
High Court order. The Supreme Court however passed an order making detailed 
arrangement for the travel and stay of the mother and child in UK to attend and contest 
the court proceedings. As pointed out by the apex court in Surya Vadanan v State of 
Tamil Nadu, b the "most intimate contact" doctrine and the "closest concern" doctrine 
cannot be ignored while deciding the issue of custody. It is not appropriate that a 
domestic court, having much less intimate contact with a child and having much less 
close concern with a child, and his or her parents (as against a foreign court in a given 
case) should take upon itself the onerous task of determining the best interests and 
welfare of the child. A foreign court, having the most intimate contact and the closest 
concern with the child would be better equipped, and perhaps best suited to appreciate 
the social and cultural milieu in which the child has been brought up rather than a 
domestic Court. This is a factor that must be kept in mind. (See Lawyers update vol 
XXI, Pt 4 April 2015 at p 50) However, welfare of the child is of paramount importance 
and would even override the principle of comity of courts and the doctrines of intimate 
contact and closest concern." 8 - In this case, which was a custody battle between 
mother and father of a five-year-old son, the child born and staying in US was barely 2V 2 
years old when he was brought to India by his father and since then, had been staying 
with father. On wife's petition, the child was ordered by the Delhi High Court to be 
returned to the mother in US. On appeal against this by the father, the apex court 
reversed the order. It held: 

a child of tender year with malleable and impressionable mind and delicate and vulnerable 
physique would suffer serious set-back if subjected to frequent and unnecessary 
translocation in its formative years. 

The court found no convincing reason to restore the custody of the child to the mother 
as being indispensable for the child's mental and physical welfare and hence directed 
that the child ought to continue in the custody, charge and care of the father, until he 
attains majority. 

Superior financial position of a party is no consideration for awarding custody of a 
minor to that party, nor the fact that the mother is not earning, disentitle her to custody. 
In Surabhai Ravi Kumar v State of Gujarat , 59 where the plea of father's superior financial 
position was taken for obtaining child's custody, the court remarked: "No amount of 
wealth and "mother-like-love" can take the place of mother's care and love for the child." 

The fact that the mother was not earning, was held to be no reason to deny her custody 
of child where welfare of the child otherwise demands that the child should be with the 
mother. 60 - 


As far as possible, the endeavour of the court should be to ensure that siblings are not 
separated in the custody battle between their parents. 61 - Thus, in Shaleen Kabra v 
Shiwani Kabra, 62 while the High Court granted custody of the elder son to the father 
and the minor son to the mother, the Supreme Court, on appeal by both the parents 
held that siblings were very much attached to each other and it would not be in their 
interest to separate them. Accordingly, custody was awarded to the father with 
adequate visitation rights and arrangements thereof, for the mother. However, at times, 
circumstances may warrant separation of the siblings. For example, in Bhagyalakshmi v 
K Narayana Rao, 6c the father was given custody of an 11-year-old son and it was 
observed that custody cannot be given to the mother only on the ground that his sister 
is with the mother. 

Remarriage in no way disentitles a mother (or father) to have custody and guardianship 
over the child. 

In this context, a significant judgment has been delivered by the Supreme Court in 
Lekha v Anil Kumar. 64 The father sought custody of his 11-year-old son. His main 
contention was that the mother had remarried. The trial court held that for the welfare 
of the child, custody should be given to the mother. The Kerala High Court, however, 
reversed the judgment on the ground of remarriage of the mother, and directed that the 
child's custody be handed over to the father, without interviewing the child. Against this 
order the wife filed an appeal. The High Court order was set aside, and that of the trial 
court restored. The court held that even though under the Hindu Law, the father is the 
natural guardian of the child after the age of five, the predominant consideration is the 
welfare of the child. It remarked: 65 

The fact that the mother had married again after the divorce of her first husband is no 
ground for depriving the mother of her parental right of custody. In cases like the present 
one, the mother may have shortcomings but that does not imply that she is not deserving of 
the solace and custody of her child. If the court forms the impression that the mother is a 
normal and independent young woman and shows no indication of imbalance of mind in 
her, then ... the custody of the minor child should not be refused to her or else we would be 
really assenting to the proposition that a second marriage involving a mother per se will 
operate adversely to a claim of a mother for the custody of her minor child. 

In this case, the child was bright and intelligent, and wished to stay with his mother. He 
also stated that his mother treated him and the new-born baby with same love and 
affection, and that his stepfather also loved him. Custody was, accordingly, granted to 
the mother with arrangements for father's visitation. 

Likewise, father's remarriage also does not affect his right to child's custody. Thus, in T 
Kochappi v RS Pillai , 66 - where after the death of the mother, children were with the 
father who remarried, the maternal grandfather's application for custody of children on 
ground of father's remarriage was dismissed. The grandfather, however, was given 
visitation rights. 

Religion of the applicant would not come in the way of deciding the best interests of 
the child. 

Thus, a mother who marries a man belonging to different religion is not debarred from 
claiming custody of her child. 67 - Nor is conversion of a guardian to another religion 
disqualification for custody, so long as the guardian is able to take care of the child's 
welfare. 68 - 

Rajan Chawla v Lisbon John Miranda, 69 - is an excellent judgment on the point, where the 
contest was between the paternal aunt and the maternal grandparents, in regard to 
guardianship of a three-and-a-half-year-old female child. The father was in jail, being 
accused of murder of the child's mother; he was a Roman Catholic and the mother was 
a Hindu. Ever since death of the mother, the child was with the maternal grandparents. 


Religion was one of the issues raised in the Court. It was argued that since the father is 
a Roman Catholic the child should be brought up as a Roman Catholic and hence 
guardianship should be given to her viz, paternal aunt. Various aspects were discussed 
and considered by the Court, which indicated that the grandfather had a better claim to 
be the guardian of the child. Religion was an important issue raised and discussed. The 
Court held [at p 33] 

The concept of religion in section 17(2) of the Guardians and Wards Act...does not 
contemplate...that in our patriarchal society only the religion of the husband must prevail. 

That argument and interpretation is directly contrary to the freedom of religion under the 
Constitution of India and will be gender discriminatory....There is no greater religion 
amongst the great religions....It would be in the interest of the child that the child be kept 
away from any religious dogmas to which she has not been exposed in her infancy so as to 
leave her childhood carefree and stress free. 

And further, the Court observed: 

The child would not get the idealism of Christianity from a father who has been imprisoned 
during her minority having been charged with murder of her mother and cruelty towards her. 

Quite often plea of continuity by not disturbing the custody of the child is taken in 
custody suits. While this is a logical plea yet there could be cases where custody is 
obtained or retained forcibly by one party to defeat the claim of the other. Thus, in 
Gaurav Nagpal v Sumedha Nagpal , 70 the husband snatched the two years old infant 
from wife's custody in 1999. Since then, she had been doing rounds of courts, including 
writ of habeas corpus in the Delhi High Court etc., but the husband was successful in 
evading, manipulating and denying her custody and even visitation rights. It is 
significant to note that a civil judge had denied custody to the mother on the ground 
that disturbing the child by changing custody would traumatise him and disturb his 
mental balance. The District Court however granted custody to the mother against 
which the husband unsuccessfully went in appeal, hence his appeal before the 
Supreme Court. The Supreme Court dealt with the issue in great length and also 
lamented on the increasing number of break ups in marriage which affect children 
most. It remarked that, in suits for custody, the court has not only to look at the issue 
on legalistic basis but from human angles; emphasis is not on what parties say but on 
what is in the best interest of the minor. 

Dismissing the husband's appeal the court made the following significant remarks: 

The trump card in the appellant's argument is that the child is living since long with the 
father. The argument is attractive. But the same overlooks a very significant factor. By 
flouting various orders, leading even to initiation of contempt proceedings, the appellant has 
managed to keep custody of the child. He cannot be a beneficiary of his own wrongs. 

Similarly, in Vivek Singh v Romani Singh, 7 the husband threw the wife out of the house 
after beating her and snatched their 21-month-old baby girl from the mother's hand. 
The mother ran from pillar to post to claim the custody of the child but the father 
somehow kept manipulating and kept the child with him till she was eight years and 
three months old. The family court had allowed the child's custody to remain with the 
father. The mother then filed an appeal before the High Court which was allowed and 
the custody was granted to the mother as the child was below the age of five years at 
that time and at that age requires her mother more than the father. The father, instead 
of complying with the order, went in appeal to the Supreme Court and argued that since 
birth the child was with him, was being taken good care of and that continuity of 
residence and environment including custodial continuity of the parent should not be 
disturbed as that may adversely affect the interests of the child. The court however 
observed that the father managed to keep custody of the child by flouting various 
orders and therefore cannot be beneficiary of his own wrong. The Supreme Court 
granted custody to the mother. 


In Vishnu v Jaya 7, however where children were living with the father for over seven 
years and also expressed desire to live with him, the court reversed the order of the 
Bombay High Court giving custody to the mother. It held that forcibly putting children in 
the custody of the mother would traumatise children and do no good to anybody. 

In Mausami Motra Ganguli vJayanti Ganguli, 73 - a mother alleged that she was forced to 
leave the matrimonial home leaving behind the infant child with the father, nonetheless 
she was not given the custody of the 10-year-old. The family court had decreed custody 
in her favour which was reversed by the High Court on the grounds inter alia, that the 
father was financially sound, that the child will not be able to reconcile to being 
uprooted and also that the child himself wants to continue in the same school. The 
mother's appeal against this order was dismissed. The Apex Court reiterated that 
uprooting the child under these circumstances would not be to his advantage. 

A custody order can also be passed in favour of a parent who is living outside the 
jurisdiction of the court, if the welfare of the child so demands. In Margaret v Chac/co, 74 - 
an Indian married a German lady domiciled and residing in Germany. Soon differences 
arose, and the marriage was dissolved by a German court. They had two children. The 
husband returned to India and secretly brought the children with him. When the mother 
came to know of this, she came to India and filed a writ of Habeas Corpus for the 
recovery of children, and for an order that custody of children, who were of tender age, 
be handed over to her. The court held that if, as parens patriae, it feels that it is 
necessary in the paramount interest of a child that custody and care of the child be 
entrusted to one of the parents who is residing out of its jurisdiction, it has full powers 
to pass such order. Accordingly, custody was given to the mother after having a bond 
from her that she would return the child, if and whenever required by the court; it also 
took an undertaking from the German Consulate Authority in Madras that they would 
render all possible assistance if need be in future. 

The court, in this case, relied on Re, Karnot 75 where under similar circumstances an 
English Court passed an order in favour of an Indian mother. 

When both parents are alive and none of them is under any disability, the intervention of 
any third party in the matter is barred. In Akash v State of Andhra Pradesh, 76 in 
proceedings for divorce before the family court, custody of a minor male child was 
awarded to the mother with directions that the mother would take the child to the 
father during holidays, vacations and some festivals. The maternal grandfather filed a 
writ petition in the High Court praying that the child was not comfortable with the 
father, and that he was of an age where his wishes should be given due weight, and so 
he should not be forced to go to meet the father; he also contended that the distance 
between the place of residence of the father and mother was about 1400 kilometres 
and it was very inconvenient for the mother to take the child to the father. The court 
held that the father had no locus standi to file the petition since both the parents were 
alive and they alone can raise objections, if any. In this case, the mother had never 
raised the question of inconvenience in the court, and had rather given an undertaking 
to the court that she would comply with the court's directions/orders. 

An order pertaining to custody and visitation rights is interlocutory and can be modified 
as per the circumstances and needs of the child. 

Even under section 26 of the Hindu Marriage Act, 1955, interim custody orders can be 
made from time to time as it might deem just and proper keeping in view the welfare of 
the children and also consistently with their wishes, wherever possible. Thus, it would 
all depend on the circumstances of the case from time to time. 

In Vikram Vohra v Shalini Bhalla, 77 custody of the child was with the mother with 
visitation rights for the father. The mother subsequently got a job in Australia and so 


sought modification of father's visitation rights. This was opposed by the father on the 
ground that the earlier decision of the court cannot be changed. Rejecting the plea, the 
court held: 78 - 

[the argument] is far too hyper technical an objection to be considered seriously in a 
custody proceeding. A child is not a chattel nor he/she an article of personal property to be 
shared in equal halves. 

Visitation rights were accordingly modified to suit the changed circumstances. So also, 
in Gayatri Bajaj v Jiten Bhalla , 79 - where a mother was given some visitation rights but 
the same were later withdrawn on father's application for modification because the 
earlier visitation order was not conducive to the welfare of the daughters. 

When modification or variation of a custody order is sought, the proper course is to 
move an application before the same court and not initiate fresh proceedings. In 
Sangeeta Sarin v Kamlendra Maliah , 80 - a custody Order was already made by the 
matrimonial court; the father's petition before the Guardians and Wards Court initiating 
fresh proceedings which stood settled by the matrimonial court was therefore 
dismissed. 
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ADOPTION 


"Adoption comes from the heart but the adoption process comes from the law. You 
should follow your heart but be sure you also follow the law": Irina O' Rear, Member, 
International Bar Association, St. Petersburg, Russia. This section deals with the issue 
of adoption which so far as personal laws are concerned, is statutorily recognised only 
under the Hindu Law. 



CHAPTER 8 ADOPTION 


(A) Personal Laws 

8.2 Hindu Law 


In India, adoption has been recognised for centuries, but being a part of personal laws, 
there is no uniformity among the different communities. The variations range from 
treating an adopted child exactly like a natural born child, to not recognising the status 
of adoption at all. Hindu law is the only law which recognises adoption in the true 
sense of taking of a son as a substitute for a natural born one. The reason for this is 
partly due to the belief that a son is indispensable for spiritual as well as material 
welfare of the family, particularly that of the father. In Bal Gangadhar Tilak v Shrinivas 
Pandit, 2 the Privy Council observed that adoption among the Hindus is necessary not 
only for the continuation of the childless father's name, but also as a religious means to 
make those oblations and sacrifices which would permit the soul of the deceased 
(father) passing from Hades to Paradise. Similarly, in Amarendra Mansingh v Sanatan 
Singh, 3 the Privy Council observed: "The foundation of the Brahmanical doctrine of 
adoption is the duty which every Hindu owes to his ancestors to provide for the 
continuance of the line and the solemnisation of the necessary rites." 

It is significant to note, however, that only a son could fulfil the role of "deliverer" from 
hell. The adoption of a daughter was thus not legally recognised though it was 
permissible where custom allowed it. 

Adoptions made prior to the enactment of the Hindu Adoptions and Maintenance Act, 
1956 were governed by customs and the burden of proving the validity of an adoption 
was on the person claiming it. Prior to the Act, adoption of a female was not known. In 
Binapani Samanta v Sambhu Mondal , 4 the lady challenged probate of will on the ground 
that she was the adopted daughter of the deceased who died intestate and the probate 
was fraudulent. She, however, failed to discharge the burden of proof of the validity of 
adoption. It was held, therefore, that she could not challenge the probate. 

8.2.1 Hindu Adoptions and Maintenance Act, 1956 


The Hindu Law on adoption has undergone radical changes after the enactment of the 
Hindu Adoptions and Maintenance Act, 1956 (HAMA). The Act is prospective and not 
applicable to pre-Act adoptions. 5 

8.2.2 Salient features, analysis and cases 


Salient features and some pertinent issues and cases under the Act are as follows: 

Old law vis-a-vis new law.-Significant changes in the Act are as follows: 

(i) Females have been given a right to take and give in adoption. 

(ii) A female whose husband is living can adopt with his consent. 

(iii) A widow can adopt to herself unlike earlier law where she could adopt only to 
her deceased husband. 

(iv) A married male Hindu who wants to adopt has to take consent of the 
wife/wives. 





(v) A female may also be adopted which was not permissible under pre-Act law. 

(vi) Only a major can adopt; prior to the Act even a minor who had reached the age 
of discretion could adopt. 6 - 

8.2.2 .7 Capacity to Adopt 


Any adult male Hindu of sound mind may adopt a child. If he is a married man, he 
needs to take his wife's consent. Such consent, however, is not required if his wife is of 
unsound mind, or has renounced the world or has ceased to be a Hindu by conversion. 
If a person has more than one wife at the time of adoption, the consent of all of them is 
necessary, unless they are suffering from any of the disabilities mentioned above. 7 

Prior to the Personal Laws (Amendment) Act, 2010, a female adult Hindu of sound 
mind could adopt a child under the following situations, viz, she is: 

(i) unmarried; 

(ii) divorced; 

(iii) widowed; or 

(iv) her husband suffers from certain disabilities viz, he has: 

(a) ceased to be a Hindu; 

(b) has renounced the world; or 

(c) has been declared to be of unsound mind by a court. 

After the above mentioned Amendment Act, however, a female's right to adopt has 
been brought at par with the male's right. 

8.2.2.2 Capacity to give in Adoption 


As regards the capacity of persons who could give in adoption, the Act prior to 2010 
provided 9 that if the father was alive, then he alone could give in adoption, though the 
mother's consent was required. Such consent was not required if the mother was of 
unsound mind, or had renounced the world, or had ceased to be a Hindu. However, if 
the father was not alive or suffered from any of these legal disabilities, then the mother 
had a right to give the child in adoption. Where both the parents are dead, or are legally 
incompetent to give in adoption, then in that case, the guardian 1 of the child may give 
the child in adoption with the previous permission of the court, to any person, including 
the guardian himself. Before granting such permission to a guardian, the court has to 
satisfy itself that: (i) the adoption is for the welfare of the child; (ii) the child's wishes 
have been ascertained and (iii) there is no financial consideration in the transaction. 

8.2.2.3 Who can be adopted 


The Act also provides that a person who is to be adopted should be a Hindu and 
normally below the age of 15 and unmarried, unless there is a custom or usage 
applicable to the parties which permits adoption of those who have completed the age 
of 15 or those who are married 11 also, the child to be adopted should not have been 
already adopted. 

A person, who has a Hindu son, son's son, or son's son's son, either by blood or by 
adoption, cannot adopt a son. Likewise, a person who has a Hindu daughter or son's 





daughter cannot, adopt a daughter. In case the adopter and adoptee belong to opposite 
gender, the Act requires an age difference of 21 years. Thus, if a male wants to adopt a 
female, he must be at least 21 years older than the child to be adopted. Similarly, a 
female wishing to adopt a male child must be 21 years older than the child to be 
adopted. 12 In Hanmant Laxman Salunke v Shrirang Narayan Kanse, 13 while a custom 
permitting adoption of a child over 15 years was established but the age difference 
between the adoptive mother and the adopted son was less than 21 years. This 
condition being mandatory its breach was held to be fatal to the adoption. 

The Act does not require the performance of any formal ceremonies, like dutta homam. 
The only requirement is the actual giving and taking of the child with the intention to 
transfer the child from the family of its birth to the family who adopts; nor is there any 
condition in law that the child to be adopted has to be from within the family or outside 
the family. The fact that in a particular case, four adoptions took place over a period of 
375 years and they happened to be from within the family is no proof of custom that 
adoption has to be from within the family. "Custom cannot be proved by logic or 
analogy," the court held, in Laxmibai v Bhagwantbuva , 14 - 

8.2.2.4 Effect of Adoption 


Upon adoption, the adoptive child severs all his connections with the natural family and 
becomes part and parcel of the adoptive family with effect from the date of adoption. 
All rights and obligations of a natural born child of the family fall on him. However, 
there are three exceptions to this, viz: 

(i) The child cannot marry any person whom he or she could not have married had 
he/she not been taken in adoption. 

(ii) Any property vesting in the adopted child before adoption continues to vest in 
him subject to the obligation, if any, attaching with the ownership of the property, 
including the obligations to maintain relations of his or her birth. 

(iii) The adoptive child cannot divest any person of any estate which vested in him 
or her before adoption. : 

While it is true that the adopted child gets property rights in his new family, an adoption 
does not deprive the adoptive father or mother of the power to dispose of his or her 
property by transfer inter vivos or by will, unless there is an agreement imposing such 
restriction. 6 

The wife of a Hindu male, who adopts, is deemed to be the adoptive mother; where an 
adoption is made with the consent of more than one wife, the senior most in marriage 
is deemed to be adoptive mother and others as stepmother. In the case of adoption by 
a widower or bachelor, any woman whom he subsequently marries is the stepmother of 
the child. Similarly, in case of adoption by a widow or an unmarried woman, any man 
whom she marries is deemed to be the step-father of the child. 17 - In this context an 
issue that came up before the Supreme Court, 18 was whether, in case of an adoption 
by a widow, would the adopted child be deemed to be the child of the deceased 
husband as well, so as to be his heir? The case involved succession to the properties of 
the widow's husband-the widow, too, had died within two months after adoption. The 
dispute was between the adopted son and the reversioner of the deceased husband. 
For the reversioner, it was argued that the adopted son could not succeed to the 
properties of widow's husband, since he (the adopted son) was not the son of the 
deceased husband. The Hindu Adoptions and Maintenance Act, 1956, having conferred 
an independent right of adoption on a female Hindu, if a widow adopts a son he 
becomes the son of the widow only, and cannot be deemed to be the son of the 



deceased husband as the doctrine of relation back has been abrogated by the Act. The 
courts did not accept this argument. It was held, that the words used in section 5(1) are 
adoption "by or to a Hindu". Adoption to a Hindu was intended, according to the court, 
to cover cases where an adoption is made by one person while the adopted child 
becomes the child of another person also. So, if a widow adopts a son, the actual 
adoption is by the female, but the adoption would not only be to herself, but also to her 
deceased husband. Referring to section 12 of the Act, the court pointed out that from 
the date of the adoption all ties of the child in the family of birth are severed and new 
ties created in the adoptive family; it is well recognised that a married female belonged 
to the family of her husband and accordingly, the adopted child must also belong to the 
same family, the court said. It is pertinent to note that section 14 of the Hindu 
Adoptions and Maintenance Act, 1956 deals with four situations in which a child 
adopted by one person becomes the adopted or stepchild of another. There is, 
however, no mention as to whether a child adopted by a widow would also become the 
child of the deceased husband, and conversely, if the court's interpretation were to be 
accepted, would on widower's adopting a child, the child become the child of the 
deceased mother as well? Suppose a widow, after adopting a child, remarries. Would 
the child have one adoptive father (the deceased husband of the widow) and one step¬ 
father (husband she marries)? This needs to be clarified to avoid anomalous 
interpretations. 

Adoption once made cannot be cancelled by the parents, nor can the adopted child 
renounce his/her status and return to the family of his/her birth. 

8.2.2.5 Gender Bias 


While the Act had considerably improved and enlarged the rights of females in regard 
to giving and taking in adoption, yet there was a bias against females in some respects. 
For instance, a married female Hindu could not adopt a child, not even with the consent 
of her husband. Thus whereas, a husband, after the wife's consent could adopt, a wife, 
even after husband's consent could not adopt. 20 A married woman could adopt only if 
her marriage had been dissolved, or she was a widow, or if the husband has ceased to 
be a Hindu, or has renounced the world or has been declared by a competent court to 
be of unsound mind. Thus, an unmarried woman, a divorcee or a widow had more 
freedom in the matter than a married woman. 

Similarly, in the matter of giving a child in adoption also, the father had a better right. If 
he is alive, he alone could give away the child, though with his wife's permission. The 
mother could not do so. Her right to give in adoption was restricted, and she could 
exercise the same only when the father was dead, or had completely renounced the 
world, or had been declared by a court of competent jurisdiction to be of unsound 
mind. Thus, where a mother had given her son in adoption while the father was alive 
and the female who adopted the son was only 19 years older than the adopted child, 
the adoption was held to be invalid on both these counts. 21 - In the context of gender 
bias as it existed prior to 2010 Malti Roy Chowdhury v Sudhindranath Majumdar/ is a 
significant and disappointing judgment, which had judicially reiterated and endorsed 
the legislative gender discrimination against a married female's right to adopt. The 
deceased female had adopted a female child while she (the deceased) was in a 
married state. The physical handing over of the child and the ceremony of adoption 
was performed in the presence of the deceased's husband, without his raising any 
objection whatsoever, and yet, the court held that the adoption was not valid. The court 
remarked: 23 - "Adoption has to be taken factually or legally by the male in case of 
marriage, and not by the wife. In other words, the wife has no capacity to adopt even 
with the consent of the husband..." 



While one was hoping that the Apex Court would, over-rule this and adopt a more 
pragmatic and humane approach, Brijendra Singh v State of MP , 24 - came as a 
disappointment. A crippled disabled lady was married because under the village 
custom it was imperative for a virgin girl to get married; the husband left her 
immediately after the marriage which was not even consummated; she adopted a son 
(the appellant) after 22 years of the so-called marriage so that she has someone by her 
side to look after her, and which he did. In view of some disputes under the agricultural 
land ceiling law, she sought a declaration that the appellant was her adopted son. The 
suit was decreed by the trial court and affirmed by the first appellate court. On second 
appeal to the High Court (Madhya Pradesh) it was held that in view of the provisions of 
section 8(c) of the Hindu Adoptions and Maintenance Act, 1956, the adoption was not 
valid. The argument that she was leading life like a divorced woman was not accepted. 
"... there was a great deal of difference between a female Hindu who is divorced and 
one who is leading life like a divorced woman", the court observed. Hence the present 
appeal. Dismissing the appeal, the court made the following opening observations in 
its order: 

The present appeal involves a very simple issue but when the background facts are 

considered, it projects some highly emotional and sensitive aspects of human life. 

Nonetheless, no relief was given. 1 

While law has taken note of the gender discrimination in the Act and hence passed the 
Personal Laws (Amendment) Act, 2010, giving right to married females to adopt with 
husband's consent but that is not likely to change the fate of married females placed in 
the position of the disabled, deserted, "divorced-like" lady in Brijendra Singh's case. 

8.2.2.6 Factum and Proof of Adoption 


Though the law does not prescribe too many formalities for adoption, yet, some 
ceremony of giving and taking of the child needs to be established in support of a valid 
adoption. In this context, the Supreme Court judgment in Ram Das v Gandiabai , 26 - is 
significant. The petitioner filed a suit for partition against the deceased father's brother. 
The latter alleged that the petitioner had no right over the properties, as he was no 
longer a member of the family, because he had been given away in adoption to a man 
whom his mother later married and who maintained him. 

The court did not accept this plea. It held that simply because the step-father spent 
money on his maintenance does not by itself imply that he had been adopted by the 
step-father. It was accordingly held that even though he was brought up by the step¬ 
father, he continued to be the member of his deceased father's family, with all the rights 
of a son of that family. 

In Nilima Mukherjee v Kanta Bhushan Ghosh, 2 ' where plea of adoption was taken on 
the basis of a joint account with the alleged adoptive father, the court held that mere 
fact of having a joint account is no proof of adoption. 

Similarly, in Dhanno v Tuhi Ram, 28 which was a property dispute based on some claims 
by virtue of adoption, the court refused to accept that there was a valid adoption. The 
son claimed to be the adoptee, but treated his biological father, rather than the alleged 
adoptive mother, as his parent. Besides, there was no other evidence on record to show 
any ceremony regarding adoption. In these circumstances, a mere placing of a 
registered adoption deed on record, without proving the factum of adoption, was held 
to be not enough evidence of adoption. The court observed: 29 - "Evidence in support of 
adoption must be sufficient to satisfy the heavy burden that rests upon any person who 
seeks to displace the natural succession by alleging the adoption." Validity of an 
adoption deed was successfully challenged in Ram Chandra v Banwari Lai, 30 where the 



alleged adoption deed did not bear the signature/thumb impression of the natural 
father of the adoptee or any of his guardians nor was there any indication of presence 
of parents or guardians of the adoptee at the time of execution or registration of the 
adoption deed. 

In Prafulla Bala Mukherjee v Satish Chandra Mukherjee , 31 the "adoptive" mother sought 
a decree for declaration of absolute right, title and interest in respect of the property 
built by the adopted son, and also a decree for perpetual injunction restraining his 
relatives, the defendants, from interfering with occupation and possession of the 
property. According to the court the mere fact that, an allegedly adopted son permitted 
his "adoptive" mother, and her family to live in his house, was no proof of adoption. On 
the contrary, there were several facts to disprove the adoption like the adopted son 
treating his natural mother as his mother till his own death; appointing her as his 
nominee in the insurance policy, provident fund etc.; performing the shradha ceremony 
of his natural father, and on his own death, his shradha ceremony being performed by 
his brother. 

The plea of adoption was rejected in Suma Bewa v KB Nayak 32 - also, as there was no 
sufficient proof. There was no document executed by the parties in support of the 
alleged adoption, no contemporaneous document recording name of adopted son as 
son of adoptive father, nor any document to show that the name of the adoptive father 
was recorded in the service book of the adopted son. On the contrary, the voter's list 
indicated the name of the natural father. Besides, oral evidence was found to be 
suspicious; no independent witnesses were examined to prove adoption ceremony nor 
a single neighbour examined to testify that adoptive father and adopted son were living 
together and addressing each other as such. 

In Oriental Insurance Co Ltd v Lalita Sharma, 33 the mere fact that the child was living 
with his father and the step-mother, who claimed to be the adoptive mother, in the 
same house was held not enough to prove adoption. 

In Sahodora v Satya Prakash, 34 a document purported to be a will but in fact an 
adoption deed was fraudulently got signed. The plaintiff (appellant in this case) filed a 
suit to get the document declared null and void. There was no evidence of ceremony of 
adoption, the adopted son continued to be associated with the natural parents and not 
with adoptive parents, the alleged adopted child was above the age of 15 at time of 
adoption but no custom permitting such adoption was proved; in view of all the above, 
the court refused to accept the adoption and the deed was declared null and void. 

However, if there is sufficient evidence of adoption, the same cannot be easily 
displaced. Thus, in Chandan Bilasini v Aftabuddin Khan, 35 - where there was enough 
evidence of adoption, the mere fact that the adoptive mother, who was an old lady of 
86, and some other persons who were present at the adoption ceremony, could not be 
produced in the court for giving evidence, was held not to be enough to assail the 
validity of the adoption. Also, where all rituals of adoption as per Hindu Law were 
followed the adoption deed was registered and photographs and negatives of 
photographs which had been taken at the time of adoption were produced, the 
adoption cannot be challenged. 36 - 

It is significant to note that registration of an adoption deed is not mandatory and there 
is no presumption in law against the validity of an unregistered adoption. 7 - However, 
when the same is registered, there is a strong presumption under section 16 of the Act 
that the adoption has been made in compliance with the provisions of the Act unless 
and until it is disproved. 38 Such presumption, however, is not irrebuttable and the court 
may refuse to accept an alleged adoption as legal despite it being registered if there is 
evidence of circumstances indicating that there was no valid adoption. 39 


Such presumption, cannot however, be rebutted by minor discrepancies in the 
evidence. 40 - 

Validity of an adoption can be challenged within reasonable time. Normally, however, 
the question of validity comes up long after the adoption when issues connected with 
property rights crop up. In Siddalingaiah v HK Kariappa , 41 where the challenge to an 
adoption was raised 40 years after the adoption, the court held that the moment the 
adoption deed was registered, parties to the adoption would have constructive notice 
of the same and challenging it after such a long gap would be barred by limitation. The 
court further clarified that even if bar of limitation is not set up as a defence it is the 
duty of the court to take note of this and dismiss the suit. 

8.2.2.7 Age Requirement 


Under the provision of the Act, 12 a child to be adopted must not, ordinarily be above 
the age of 15. There is, however, an exception to this rule, if parties are able to establish 
that under the customs and usages governing them, adoption of a child above 15 years 
is permissible. In Uma Prasad v Padmavati, 43 the claim of an adopted son to properties 
was sought to be challenged on grounds, inter alia, that the boy was above the age of 
15 when he was adopted, and so the adoption was not valid. The parties, who were 
Agrawals by caste, however, succeeded in proving that they were governed by an 
ancient and well-established custom and usage, which permitted adoption of boys over 
the age of 15. The adoption was, consequently, held to be valid. Similarly, in Khagenbam 
Sadhu v Khagembam Ibotial Singh, 44 where the fact of adoption was proved, the 
challenge that the child was above 15 years, and Manipuri custom did not allow such 
adoption, was held to be not sustainable as the alleged Manipuri custom against such 
adoption was not proved. Adoption was therefore held to be valid. 

However, in a case where the plaintiff who was married and above the age of 30, could 
not prove any such custom or usage being observed openly, continuously and 
uniformly thereby gaining the force of law in his Digambara Jain Community, the court 
refused to recognise the validity of an alleged adoption. 45 So also in Amit Chandubhai 
Chauhan v Ahmedabad Municipal Corporation 46 where an alleged adopted son sought 
compassionate appointment after the death of his mother, his case was rejected as he 
was aged 23 at the time of the alleged adoption and he could not prove cogent 
evidence of existence of a custom permitting adoption of child over 15 years. In Harnek 
Singh v Pritam Singh, 47 the plea of adoption in respect of a person over 23 years and 
married at the time of alleged adoption was dismissed by the Punjab and Haryana High 
Court as well as the apex court, on appeal. Similarly, in Parvathamma v Shivakumar, 48 - 
where child over the age of 15 was allegedly adopted and it was not established that 
there was a judicially recognised custom amongst the Lingayats of Karnataka 
permitting such adoption, the same was held to be void under section 5(1) being in 
violation of section 10(iv) of the Act. In Atluri Brahmananda (dead) through LR v AS 
Bapuji, 49 however, where the petitioner succeeded in proving the custom in the 
"Kamma" community to which he belonged, recognising adoption of a boy over the age 
of 15 and this custom and fact of adoption was also recorded in the registered 
adoption deed which was not disproved, the adoption was held to be valid. In Patel 
Mukeshkumar v Regional Passport Authority, 5 ' the petitioner's application before the 
passport authorities for inclusion of his adoptive father's name in his passport was 
rejected on the ground that the appellant was aged 34 at the time of adoption and 
hence the adoption was not valid. On appeal against this rejection, it was held that the 
passport authority has no power to render a finding regarding legality or otherwise of 
the adoption as such finding could be given only by a competent court. Further, the 
adoption was affected by a registered deed and vide section 16 of the Act, there is a 
legal presumption that the same has been made in compliance with the statutory 



requirements unless it is proved otherwise. In this case, it was not the case of the 
respondent passport authority that the adoption has been disproved, hence the 
presumption of validity of the adoption would apply, the court held. 

8.2.2.8 Adopted child to be Hindu 


As is obvious from the title of the Act, that, all parties, in the context of adoption, must 
be Hindus. In Kumar Sursen v State of Bihar, 51 the issue of adoption of a Muslim child 
came up before the court. The child was admittedly brought up by Hindu parents since 
his very tender age and they also treated him like their son. The court however, declined 
to give him the status of an adopted child in view of the specific provision of section 
10(i) of the Act. 

8.2.2.9 Consent of Wife 


Under the provisions of the Act, a Hindu male adopting a child needs his wife's consent, 
and if he has more than one wife, the consent of all the wives is required. It is no 
excuse for the male adopter to say that his other wife was living separately from him, 
and so the consent was not obtained. Thus, an adoption made with the consent of one 
wife only was held to be invalid in Bhooloram v Ramlal. 52 - Similarly, in Siddaramappa v 
Gouravva, 53 the court invalidated an alleged adoption by a male without seeking his 
wife's consent. The plea that the relations between the husband and wife were strained, 
and therefore her consent could not be taken was not accepted, as there was 
documentary evidence to establish that they were living together at the time of the 
alleged adoption. There was nothing to indicate that it was impossible to have wife's 
consent. Apart from that, when conditions under which such consent may be 
dispensed with are specified in the Act, taking any other plea would be adding words to 
the statute. Moreover, the words in the proviso "he shall not adopt except with the 
consent of his wife" are emphatic and render the provision mandatory. The logic behind 
this provision, according to the court is: 54 - 

Adoption is admission of a stranger by birth to privileges of a child born to adoptive parents. 

With the adoption, the child acquires interest in property belonging to adoptive parents. 

Thus, the adoption affects the right of a Hindu wife in the property of her husband... 
Therefore, having regard to the object sought to be achieved by the Act and the underlining 
principle of equality sought to be achieved... any other interpretation would be contrary to 
the letter and spirit of the enactment. 

The consent of the other parent/spouse as provided in sections 7 and 8 of the Act has 
to be real and explicit and not by surmises. Ghisalal v Dhapubai, 55 - is a significant 
judgment of Supreme Court. It was a property dispute where the issue of validity of an 
adoption by a male, even though by a registered deed, was raised. The focal point was, 
inter alia, the consent of the wife in the adoption. While the petitioner claimed that he 
being the adopted son was entitled to the properties of the adoptive father, the latter 
denied the very factum of adoption and also absence of wife's consent. The trial court, 
the lower appellate court and the Madhya Pradesh High Court were all of the opinion 
that the adoption was valid and the consent of the wife of the adoptive male can be 
inferred from the circumstances of the case, viz, that she was present in the 
ceremonies of adoption and did not question the adoption till the stage of filing the 
written statement in the suit filed by the petitioner. On appeal however, the Supreme 
Court analysed the facts and circumstances of the case in detail and set aside the 
judgment of the courts below; the adoption was held to be invalid. 

It remarked: 56 - 

Unfortunately all courts completely ignored that the presence of D [the wife opposite party] 
was only as a mute spectator and not as an active participant... All of [the witnesses] made 
a parrot like statement that D was sitting with other women below the platform [Chabutra], 




By no stretch of imagination this could be equated with her active participation in the 
adoption ceremonies so as to enable the court to draw an inference that she had given 
consent for the adoption. 

Thus, a wife's mere presence as a spectator in the assembly of people gathered at the 
place where ceremonies were performed was held to be of no proof of her consent. An 
adoption allegedly made 51 years back was consequently invalidated. This 
undoubtedly is bound to hugely impact property transactions made during this long 
period but the point has been made explicit enough, not leaving any scope for 
interpretation. The mother's consent is equally mandatory in giving and taking of a 
child in adoption. Thus, an adoption, even though registered, where child was given in 
adoption by the natural father but without consent of the mother, was held to be invalid 
in Deen Dayal v Sanjeev Kumar. 57 - 

8.2.2.10 Consent of the Father 


Consent of the father is equally necessary when the mother wants to give or take a 
child in adoption unless he suffers from the statutory disabilities mentioned in sections 
8 and 9 of the Act. Teesta Chattoraj vUOl 58 is an important case in this context though 
not a very happy one. The parents had a divorce by mutual consent and as per the 
settlement the father gave up all claims and duties qua their daughter. Two years later, 
the mother remarried and by a registered adoption deed gave the daughter to the 
second husband without seeking consent of the biological father. When the child 
applied for passport with step-father's name as the father, the application was turned 
down on the ground that the adoption was invalid. Hence, the child's petition through 
her mother under Article 226 of the Constitution. Her plea that the natural father had, in 
a way ''finally renounced 1 ' the petitioner's world since, at the time of obtaining divorce by 
mutual consent, he gave up all his rights, responsibilities and claims over the child, was 
not accepted. On the other hand, a Government Circular of 2009 by the Ministry of 
External Affairs which provides that relationship of the child with his biological parents 
subsists even after divorce and the name of the step parent cannot be written in the 
passport of the children from the previous marriage was relied upon. While there is 
logic to this provision, too technical an interpretation may go against the interest of the 
child. A recalcitrant parent may have abdicated himself/herself of all responsibilities 
towards the child yet out of sheer vindictiveness may hold requisite consent which 
could cause psychological, emotional, social and practical problems as also 
embarrassment to the child. Each case needs to be assessed on its own merits and 
facts. 

8.2.2.11 Consent of Co-widow 


There is, however, no such requirement or restriction on a widow's right to take in 
adoption with the consent of her co-widows. In Vijaylakshmamma v BT Shankar, 59 - a 
senior widow took a male child in adoption without consulting the junior widow. The 
adoption was challenged as being invalid. It was contended that the stipulation in the 
proviso to section 7 with the explanation, requiring consent of all wives, should be read 
into section 8 as well, which refers to the capacity of female Hindu to take in adoption. 
The court, however, did not accept this plea and held that the deliberate omission as 
regards requirement of consent from a co-widow was an indication of the Parliament's 
intention to give independent authority to a female in this matter. This is in keeping with 
the changed social set-up, recognising equal rights and status for women. 

8.2.2.12 Widow's Rights 


Prior to 1956, a Hindu widow required consent of the sapindas, or permission of the 
deceased husband—if he had given such permission before death-to adopt a child; 





this restriction has been done away with and the Act specifically entitles a widow to 
adopt a child. 60 After the 2010 amendment however, there is no distinction between a 
mother's right to give in adoption and the father's right. Both have equal right. It is 
unfortunate, however, that despite this, there have been anomalous judicial 
pronouncements on a widow's right to adopt. In Ashabai Kate v Vithal Bhika Nade, 61 a 
father and son died in quick succession, both leaving behind their widows. The 
widowed daughter-in-law delivered a posthumous female child and remarried. The 
widowed mother-in-law adopted a son soon after the remarriage of the daughter-in-law, 
but the same was held not to be valid. According to the court, in the presence of the 
daughter-in-law, the widowed mother-in-law had no right to adopt and this right did not 
revive even on the daughter-in-law's remarriage. 

In Ningaappa v Shivappa, 62 also, the same view was held. This was a property dispute 
where the validity of an adoption was a crucial issue in determining the rights of the 
parties. The issue involved was whether a widow, whose widowed daughter-in-law was 
alive, was competent to adopt. Relying on the Supreme Court judgment in Gurunath v 
Kamlabai , 63 - and on some other High Court cases, the court came to the conclusion 
that the widow has no right to adopt when the daughter-in-law is alive. The following 
dictum of the Supreme Court in Gurunath was relied upon: "The interposition of a 
grandson or the son's widow, competent to continue the line by adoption brings the 
mother's power of adoption to an end." 

It is significant to note that in Gurunath, reference was made to several cases in 
support of and against the petitioner, including the significant judgment in Amarendra 
Mansingh v Sanatan Singh. 64 In this case, a widow whose unmarried son died at the 
age of 20 years and six months made an adoption soon after his death. The same was 
held to be valid. The court reviewed earlier decisions on the point and made the 
following observation:' 

Having regard to this well established doctrine as to the religious efficacy of sonship their 
Lordships feel that great caution should be observed in shutting the door upon any 
authorized adoption by the widow of a sonless man... The Hindu law itself sets no limit to 
the exercise of the power during the life-time of the widow... but there must be some limit to 
its exercise, or, at all events some conditions in which it would be either contrary to the spirit 
of the Hindu doctrine to admit its continuance or inequitable in the face of other rights to 
allow it to take effect... 

Referring to the limits or conditions, the court observed: 

The interposition of a grandson or the son's widow, brings the mother's power of adoption to 
an end... But if the son dies himself sonless and unmarried, the duty will still be upon the 
mother and the power in her favour which was necessarily suspended during the son's 
lifetime will revive . 66 

The Supreme Court in Gurunath, however, found these arguments in Amarendra 
Mansingh as "not well founded," and held that "where a duty of providing for the 
continuance of the line for spiritual purposes which was upon the father and was laid 
by him, conditionally upon the mother, has been assumed by the son and by him 
passed on to the grandson or to the son's widow, the mother's power is gone." The 
same cannot be revived, according to the court. 

It is pertinent to note that the Gurunath case was decided before the Hindu Adoptions 
and Maintenance Act was passed in 1956, when the female's right of adoption was 
very limited. The position has changed since and under the Act, females, including a 
widow, have been given a right to adopt. Under section 8 of the Act "any female who is 
of sound mind, and who is not a minor and who is not married or if married, whose 
marriage has been dissolved or whose husband is dead ... has the capacity to take a 
son or daughter in adoption and this has been further liberalised by the Personal Law 
(Amendment) Act, 2010 whereunder, vide the amended section 8 "any female Hindu 
who is of sound mind and is not a minor has the capacity to take a son or daughter in 


adoption. 1 ' The Act, nowhere and in no way, restricts the right of a widow who has a 
widowed daughter-in-law, to adopt. In fact, the judgment in Ningappa went further still, 
and held that the mother-in-law has no right even if the daughter-in-law remarries (there 
was no evidence to this effect though, in this case). 

Ashabai Kate and Ningappa are both inconsistent with the statutory provision. Section 8 
of the Hindu Adoptions and Maintenance Act, 1956, gives a "widow" a right to adopt. 
The widow could be the mother-in-law or the daughter-in-law. Both may adopt in their 
own right. And to hold that even if the daughter-in-law remarries and goes into another 
family, the widowed mother-in-law would still not have the right to adopt is very unfair 
on the latter. The judgment needs reconsideration. The interposition of a widowed 
daughter-in-law should not come in the way of the widowed mother-in-law's right to 
adopt. If the daughter-in-law adopts before remarriage, the legal position would be that 
the widowed mother-in-law would be debarred under section 11 of the Act because of 
the existence of her son's child. If, however, the daughter-in-law remarries before 
adopting, then there can be no reason to deny the widowed mother-in-law the right to 
adopt, as she is not left with any child or grandchild. 

As regards a widow's right to give away the child in adoption, the Act clearly provides 
that a widow has that authority, and there is no requirement of consent from anybody. 
The Supreme Court order in Jai Prakash Khadria v Shyam Sunder Agarwala, 67 however, 
seeks to dilute the authority. This was a battle by grandfathers on both sides over the 
custody of a one-year-old male child, who had lost his father and was with the maternal 
grandfather. The paternal grandfather filed an application for being appointed as 
guardian and custodian of the child, and also sought an ex parte injunction against the 
mother, restraining her from giving the child in adoption to her father. A day after the 
petition, the mother, gave the child in adoption to her father. The court, however, 
granted guardianship and custody right to the paternal grandfather. It is pertinent to 
note that under the law, the adoptive father becomes the natural guardian of the child, 
and he can be displaced from this position only if he is judicially disqualified, in which 
case the court may appoint someone else. In this case, there was nothing to indicate 
that the natural guardian, i.e., the maternal grandfather as the adoptive father, was unfit 
to be a natural guardian. By appointing the paternal grandfather as the guardian of a 
child, who was given in adoption by the widowed mother to her father, the court has 
only weakened the mother's authority of giving in adoption. 

8.2.2.13 Adopted child of unmarried person: barred from compassionate 
appointment 


It is significant to note that the Act allows adoption even by an unmarried man or 
woman. However, in this context, the judgment of the Supreme Court in State Bank of 
India v Shweta Sahu , 68 - appears to be anomalous. The respondent was the legally 
adopted daughter of an employee who was not married and died in harness. After his 
death, the respondent claimed compassionate appointment which was refused on the 
ground that under the scheme of compassionate appointments, in case of death of an 
unmarried employee his dependents would be his brothers and sisters; hence an 
adopted child of an unmarried employee cannot be said to be a dependent under the 
scheme and so not eligible for compassionate appointment. 

It is time that rules and schemes such as these, be made in conformity with the law. 
The adoption laws consider an adopted child to be a natural child for almost all (few 
exceptions apart) purposes. The adoption by an unmarried man or woman is perfectly 
legal under the law so there is no reason to deny to that child a legal status of the 
employee's child for purposes of compassionate appointment as well. 


8.2.2.14 No Divestiture 




An adopted child is deemed to be the child of his adoptive parents for all purposes, 
with effect from the date of adoption. All the rights and liabilities accrue to this child 
only from that date and not prior to that. In Kisan Baburao Memane v Suresh Sadu 
Memane , 69 an adopted son sought to divest suit properties vested in defendants prior 
to the adoption. The facts, in brief, were as follows: The original property owner died in 
1919, and his widow gifted some properties to the defendants in 1948. Several years 
after this gift, in 1973, the plaintiff was adopted by the widow. The plaintiff filed a suit 
for possession of these properties, on the ground that the rights to these properties 
vested in him since his adoption in 1973 dated back to 1919, when the original owner 
died. The trial court did not accept this argument, but the lower appellate court 
reversed the findings and directed the appellants to handover the suit properties to the 
plaintiff; hence the appeal. The Bombay High Court held that under section 12, an 
adopted child takes the position of a child of the family only with effect from the date 
of the adoption, and sub-section (c) thereof clearly provides that an adopted child shall 
not divest any person of any estate which vested in him or her prior to the adoption. 
Under the pre-Act law, a widow adopted to her deceased husband, and so the adoption 
dated back to the time when the husband died, but the 1956 Act now permits a widow 
to adopt in her own right, so the adoption takes effect only when the child is adopted. It 
was thus held that the adopted son cannot divest suit property vested in the 
defendants before adoption. 

Properties already vested in relatives or anyone prior to the adoption cannot be claimed 
by the adopted child, the Karnataka High Court held recently, where a child claimed 
succession rights retrospectively in the property of the deceased adoptive father. 70 - 

In this context, Heeralal v Board of Revenue 1 was an anomalous judgment, where the 
doctrine of relation back seems to have been resurrected. The case concerned the 
rights of a son adopted by a widow in the coparcenaries in which the deceased father 
was one of the coparceners. The father died in 1910, and the other surviving 
coparceners got the property mutated in their name. The widow adopted a son in 1959, 
i.e., after the coming into force of the Hindu Adoptions and Maintenance Act, 1956. The 
son sought his share in the joint family property on the ground that by a fiction of law 
which relates back the adoption to the date of father's death, he stepped into the shoes 
of his father on the latter's death. Though it was argued against this, that the property 
already vested in the surviving coparceners in 1910 and they could not be divested by 
the son who was adopted in 1959 in view of the provision of section 12, but the court 
did not accept it. It held that the adoption by the widow would divest the other 
coparceners and their legal representatives of the interest of her husband in the joint 
family property, notwithstanding the partition amongst the surviving coparceners after 
the death of her husband. Thus, the adopted son was held to be entitled to the share of 
his deceased father in the joint family property. 

A child given in adoption is not divested of the rights which had already vested in him 
prior to adoption. Thus, a child given in adoption after the death of his father does not 
lose the right and title in the coparcenary property, which devolves on him immediately 
on the death of the father. In Har Chand v RanjitJ 1 the natural father of the adopted son 
had died before he was given in adoption, and thereby he succeeded to the property. 
Thereafter, he was given in adoption. Since the natural father's property vested in him 
on his father's death, it was held that his natural brother (in this case), could not divest 
him of the property, which he inherited from his natural father. In Revti v Board of 
Revenue, Ajmer,' the father died in 1918, and the son was given in adoption in 1938. It 
was held that upon adoption, his right in his father's property would not be affected. 
Even his own statement to the effect that upon adoption he has lost right, title and 
interest in the properties would not affect the right already vested in him. "An 
admission made by (him), which is against the provision of law, will not take away his 
right, title and interest in the property which he is entitled to under the law", the court 
observed. 74 - 


However, an adoptee can take only that property to his adoptive family, which is already 
vested in him prior to adoption, by inheritance or by partition in the natural family, or as 
sole surviving coparcener as he becomes its absolute owner. Clause (b) of section 12 
cannot be attracted when the property has not been vested in him, and is still a 
fluctuating coparcenary property. 75 

Where a father gave away one of his sons to his brother in adoption, upon the death of 
the natural father the son who claimed a share in his property was held not to be 
entitled. The court held that once there is a valid adoption, the natural born son is 
deemed to be dead for the natural father and would be treated as reborn in the 
adoptive family. 76 

Likewise, in Kartar Singh v Gurdial Singh , 77 where the respondent who was adopted by 
his maternal grandfather claimed property rights in the family of his birth, the court 
said that upon adoption no rights remain in the family of birth. 

8.2.2.1 5 Adoption effective only from date of adoption 


As pointed out above, a child gets the status of adopted child in the family only from 
the date of adoption. In other words, the Doctrine of Relation Back has been abrogated. 
In this context, an interesting case came up before the Allahabad High Court in 
Abhishek Sharma v State of UP. 78 - The issue was in regard to adopted child's right to the 
family pension of his freedom fighter father who had died long before the adoption. 
The freedom fighter died in 1952 and as per the Rules, the widow received family 
pension. She died in 1998, but little before her death she adopted the seven-year-old 
son of her daughter through registered adoption deed. After the widow's ( i.e. adoptive 
mother's) death, this child applied for grant of the family pension. The court rightly 
rejected his claim on the ground that the child was born 45 years after the death of the 
freedom fighter and the legal fiction of doctrine of relation back is not applicable. The 
court also observed how this case was a glaring example of an effort to defeat the very 
object of the freedom fighter's family pension Rules. 

8.2.2.16 Adoptive Parents Rights to Dispose of Property not Effected 


Adoption does not ipso facto take away the adoptive parent's right to will away their 
property, and this has been reinforced by the Supreme Court in Chiranjilal Srilal Goenka 
v Jasjit Singh. 79 - The deceased, who had adopted his elder daughter's son, made a will 
in favour of the younger daughter. The will was challenged by the adopted son on the 
ground that there was an oral agreement by the adoptive father to the effect that after 
the death of the father and his wife, the adopted son alone will have full right over the 
property. There was nothing in the alleged unsigned letter restraining the father to 
execute a will or to dispose of any property during lifetime. The matter was referred to 
an arbitrator, who interpreted the letter as an adoption agreement between the natural 
father and the adoptive father, and held that there was an implied prohibition against 
the adoptive parents to transfer any part of the property. The court, however, held that 
even assuming that the alleged letter was an adoption agreement, it could, at the most, 
state that the son would be entitled to succeed as an heir whatever property is left after 
transfer during lifetime or bequest by the father. Similarly, in Ugre Gowda v 
Nagegowda, 80 - a widow adopted a son. She transferred some of her properties, which 
vested in her by succession on the death of her husband, in favour of the plaintiff, by 
way of gift. The son challenged the gift. The court held that the transfer of title, by way 
of gift, in favour of the plaintiff had no relevance with adoption, as mere adoption does 
not deprive the mother of her right to dispose of her own property. The gift made by the 
mother was held to be valid. 


8.2.2.17 Multiple Adoption of Same Gender 




As has been pointed out above, under the provisions of the Act, adoption of more than 
one child of the same gender is not permissible. In fact, even when one has a biological 
child of that gender, adoption is not legal. 31 - In this context, the Bombay High Court 
ruling in Sandhya v UOI 82 is significant. The petitioners, who had already adopted a 
daughter, were prevented from taking another female child in adoption, in view of the 
provision of section 11 (i) and (ii). The validity of this section was challenged on the 
ground that it violated Articles 14 and 21 of the Constitution of India, since it 
discriminated: (i) between parents with unlimited number of children and parents 
without children; (ii) between a child adopted and a child to be adopted and (iii) 
between parents with any number of children of same sex and parents prevented from 
taking any child of same sex in adoption. The court, however, dismissed this argument 
and observed that "the classification as carved out has not been created by the 
impugned provisions". 83 As to the challenge under Article 21, it was argued that the 
right to have a family size according to one's choice, is a component of the concept of 
human dignity and the courts having recognised the right to live with human dignity as 
a fundamental right, there should be no restriction as to the number of children one can 
adopt. The court conceded that while the right to life does have many facets and 
numerous dimensions have been added by judicial interpretation during the last few 
years that could not be stretched to accommodate every personal desire, howsoever, 
laudable. According to the court, doing so would be "seriously wrong and totally 
inappropriate". It observed: 84 - 

Article 21, even by stretching it to its farthest end, cannot embrace such right of having size 
of family according to one's own choice. A person could have any number of biological 
children, by Grace of God. That does not certainly render support to claim to have any 
number of children by adoption. 

The court consequently held: 85 

The Act with its mythological and secular mission has stood the test of time for around four 
decades and has conveniently withstood the assaults as attempted from time to time. We, 
therefore, refrain from examining the validity of the impugned provisions on the touchstone 
of Arts. 14 and 21. 

8.2.2.18 Same gender multiple adoption vis-a-vis Juvenile Justice Act 


In this context, a recent judgement of the Bombay High Court is extremely 
significant. 6 The issue involved was the interpretation of the provisions of the Hindu 
Adoptions and Maintenance Act, 1956 and the Juvenile Justice (Care and Protection of 
Children) Act, 2000 as amended in 2006 in the context of adoption of abandoned 
children. The Juvenile Justice (Care and Protection of Children) Act, 2000 was enacted 
to provide for rehabilitation of orphaned, abandoned and surrendered children and 
adoption is one of the ways recognised by the Parliament to facilitate the object of 
rehabilitation. In this case, the petitioners already had a daughter; they obtained 
guardianship rights in respect of a surrendered female baby about five months old, 
after complying with all the requirements. The child remained with them for four years 
and thereafter, the petitioners filed an application to legally adopt that child. The court 
referred to various provisions in the Constitution, the Hindu Adoptions and 
Maintenance Act, 1956, the Juvenile Justice (Care and Protection of Children) Act, 
2000 and the Convention on the Rights of Child, which was ratified by India in 1992, and 
analysed them in great detail. 

It observed, inter alia, that adoption is a facet of the right to life under Article 21 of the 
Constitution. It may be recalled that this argument was invoked a few years back in the 
context of adoption by a Christian couple 87 whose personal law has no provision for 
adoption and the Court accepted it. 




It held: 


The right to adopt... is a constitutional right guaranteed under Article 21. The right to life 
includes those things which make life meaningful... 

In Payal @ Sharinee Vinay Pathak case, the court held that the right to life that is 
asserted is, on one hand the right of parents and individuals, men and women, who 
seek to adopt to give meaning to their lives. Equally significant in the context of 
Juvenile Justice (Care and Protection of Children) Act, 2000 the right to life that is 
specially protected is the right of children who are in need of special care and 
protection. As to the embargo that is imposed on adoption of same sex child by the 
Hindu Adoptions and Maintenance Act, 1956—the court held that this must give way to 
the statutory provisions in the Juvenile Justice (Care and Protection of Children) Act, 
2000. If the two pieces of legislation, both of which are enacted by Parliament are 
harmoniously construed, there is no conflict of interpretation, the court observed; and 
alternatively, even if there is a conflict, it is the later Act which will prevail (the Hindu 
Adoptions and Maintenance Act, 1956 came in 1956 and the Juvenile Justice (Care 
and Protection of Children) Act, 2000.. This is on the well-settled principle that where 
there are two Special Acts dealing with same subject matter, legislation which is 
enacted subsequently will prevail. The court also clarified that general prohibition of the 
earlier Act-/.e., same gender adoption-will remain in force; the latter Act (Juvenile 
Justice (Care and Protection of Children) Act, 2000) simply creates an exception in the 
case of abandoned children. The parents in this case who already have a daughter and 
have obtained guardianship of the child in question who fits the description of a child in 
need of care and protection under section 2(d)(v) of the Juvenile Justice (Care and 
Protection of Children) Act, 2000 and of surrendered child under section 41(2), is 
eligible for adoption. Petitioners were accordingly declared adoptive parents of 
Sharinee (Payal) with all rights and consequences under law. 

In Secretary Subhandra Mahatab Seva Sadan Kolathia v State of Orissa, 88 - also, adoption 
of two minor girls who were siblings, was allowed. They were abandoned children 
rescued by the Adoption Placement Agency under section 41 (4) of the Juvenile Justice 
(Care and Protection of Children) Act, 2002 (JJA); they were declared by the Child 
Welfare Committee to be fit and free for adoption. The petitioner, after executing a 
foster care agreement was rearing the siblings and thus capable and competent under 
the law to adopt. The District Court however, dismissed the application on the ground 
that in view of the bar in section 16 of the HAMA, two girl children could not be 
adopted. Hence the appeal. The High Court took a realistic and positive view and held 
that even though the petition was nomenclatured to be one under the provisions of the 
HAMA (section 9(4)) but in substance, it was filed under the JJA. All the requirements 
for grant of permission for such adoption under the JJA had been satisfied. The trial 
court order declaring petitioner ineligible to adopt two girls under section 11 of the 
HAMA was held to be not proper. The girls could not be separated and given in 
adoption to two different families. The trial court, ought to have kept in mind the spirit 
of the provisions of the JJA in section 41 thereof and allowed the application for 
rehabilitation and reintegration of both the girls in the family of the petitioner lady, the 
appellate court held. Section 11 of the HAMA was consequently held, to be no bar in 
allowing the adoption. 

8.2.2.19 Adoption by Proxy 


The issue of adoption by proxy and the effect of remarriage of a divorced Hindu woman 
on her right to adopt were raised in Narinderjit Kaur v UOI. 89 A divorced Hindu woman 
adopted a female child through her attorney and brother-in-law, in whose favour she 
had executed a special power of attorney. All the formalities of physically handing over 
by the natural parents and taking of the child by the mother's attorney for being handed 
over to her, and ceremonies were performed. A registered deed of adoption was also 



executed. The passport officer (defendant), however, refused to issue a new passport 
to the child with the adoptive mother's name, on the ground that an adoption by proxy 
was not valid in Indian law. Later on, however, in the written statement, the defendant 
agreed that the Law Ministry had clarified that the child could be given and/or taken in 
adoption by parents or guardian, "under their authority". 90 - However, they raised a fresh 
objection that the adoptive mother having remarried, she had no authority to adopt, and 
so passport for the child with the adoptive mother's name could not be issued. Against 
this, the mother came to the court. After going through the facts, the court came to the 
conclusion that the respondent's plea was untenable, as the adoptive mother had 
remarried in 1994, whereas the adoption took place in 1990. Thus, on the date of the 
adoption, she had the capacity to take the child in adoption, and her subsequent 
marriage cannot invalidate the adoption. The adopted daughter was consequently held 
to be entitled to a new passport with the name of the adoptive mother inserted in it. 

8.2.3 Prohibition of Consideration in respect of Adoption 


In order to check trafficking of children, the Act prohibits taking or giving of any 
payments or rewards in consideration of adoption. 91 This issue came up for 
consideration before the Supreme Court in JV Vijaya Bhastiar v J Kesava Rao 92 - The 
validity of an ante-adoption agreement between the plaintiff, i.e., adopted son and the 
adoptive parents, was sought to be challenged. Linder the terms of the agreement, it 
was provided that the adopted son will not set up any claim with regard to certain 
properties belonging to the adoptive family. Prior to adoption, the son had no right 
whatsoever in these properties. In fact, the plaintiff was being fostered by the adoptive 
father and his wife for five years prior to the adoption. The wife of the adoptive father 
had transferred various properties in favour of the adopted son about five years prior to 
adoption. By an agreement prior to adoption, the plaintiff agreed not to claim any 
interest in some properties of his adoptive father. Subsequently, the plaintiff filed a suit 
for partition in respect of these properties also, which were mentioned in the ante- 
adoption agreement. The plaintiff being a major at the time of adoption, the 
genuineness of the agreement was not challenged—the challenge was, as to the 
validity of the agreement, on the ground that it was hit by section 17 of the Hindu 
Adoptions and Maintenance Act, 1956. It was argued, that giving up of a right in 
property to which the plaintiff would have otherwise been entitled to after adoption, 
would amount to payment or reward, or plaintiff agreeing to make the payment or 
reward to his prospective adoptive father. This argument was, however, rejected by the 
court. It was held, that the plaintiff had no right in those properties at the time of the 
agreement, so there was no question of any payment or agreement to make payment 
by the plaintiff to his would-be adoptive father. Such question would have arisen only if 
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CHAPTER 8 ADOPTION 


(A) Personal Laws 

8.3 Parsi Law 


As pointed out at the very outset, the only personal law which permits adoption under 
statute is the Hindu Adoptions and Maintenance Act, 1956, analysed above. There are 
no other laws governing people belonging to other religions or communities. The 
Parsis, who are governed in their personal law by the Parsi Marriage and Divorce Act, 
1936, and Pt III of the Indian Succession Act, 1925, have no provision for adoption. 
There is, however, a customary form of adoption prevalent amongst the Parsis, known 
as palak. Under this custom, the widow of a childless Parsi can adopt a child on the 
fourth day of her husband's death, simply for the purpose of performing certain annual 
religious ceremonies. This child acquires no property rights. 



CHAPTER 8 ADOPTION 


(A) Personal Laws 

8.4 Muslim Law 


Amongst the Muslims, there is no specific law of adoption. The Muslim Personal Law 
(Shariat) Application Act, 1937, which regulates the scope and jurisdiction of Islamic 
law in India, provides two different lists of subjects-one specifying matters in regard to 
which all Muslims of India will be governed by the law of Islam, any contrary custom 
notwithstanding, 93 and the other list referring to those subjects in regard to which a 
Muslim can opt for the law of Islam by means of a declaration, the declaration being 
binding on the makers' minor children and their subsequent descendants. Under this 
list, adoption is one of the three matters mentioned. 94 There is, however, no statute to 
which a Muslim seeking adoption may resort to, though he may adopt if he can prove 
the existence of a custom permitting adoption. 

In this context, a recent judgment of the Supreme Court delivered on activist Shabnam 
Hashmi's petition requesting Court to declare the right to adopt and to be adopted as a 
fundamental right, is significant. While the Court headed by then Chief Justice, Justice 
P Sathasivam, did not accept this plea, it clarified that the Juvenile Justice Act allowed 
people belonging to any religion, to adopt a child. The JJA would continue to allow 
adoption to any person submitting to the provisions of the optional legislation, until a 
uniform civil code was achieved, the Court ruled. 95 - 

93. Shariat Application Act, 1937, section 2. 

94. ibid, section 3. 

95. "SC bats for uniform code, says religion no bar in adoption", Hindustan Times, 20 February 
2014. 



CHAPTER 8 ADOPTION 


(A) Personal Laws 

8.5 Christian Law 


As regards the Christians and their right to adoption, the Christian Marriage Act, 1872, 
the Indian Divorce Act, 1869 (as amended in 2001), and the Indian Succession Act, 
1925, which deal with Christian family law, make no mention of adoption. If a custom 
can be proved, there should be no bar to adoption. In this context, Philips Alfred Malvin 
v VJ Gonsalves, 96 - however, is a queer judgment where, in spite of absence of any law 
or alleged existence of any custom enabling Christians to adopt a child, the court 
legally recognised the validity of an "adoption 11 . In this case, a couple "adopted" a child 
with the help of the Church. The "adopted" child filed a suit for partition and his share in 
the property left by the deceased, who died intestate. It was alleged that the petitioner 
was adopted by the deceased and brought up as his son. The petition was resisted by 
the natural born children of the deceased, on the ground that there could be no 
adoption under the Christian law, and that the petitioner had no right to claim the 
property of their father. The issues before the court were: whether there could be an 
adoption under the Christian law, and if so, what are the rights of the child over the 
property of the deceased? It is interesting to note that the court upheld the adoption. It 
held that the Christian law recognises adoption, and the adopted child has the same 
rights as a natural born child. The petitioner was thus held to be entitled to the property 
of the deceased adoptive parents. According to the court, the right to adopt is inherent 
in the right to life guaranteed under Article 21. It remarked: 97 

The right of a couple to adopt a son is a constitutional right guaranteed under Art. 21. The 
right to life includes those things, which make life meaningful. The Hindu Law, 
Mohammedan Law and Canon Law recognize adoption. 

And further: 98 - 

Simply because there is no separate statute providing for adoption, it cannot be said that 
the adoption made by the Correa couple is invalid. Since the adopted son gets all the rights 
of a natural born child, he is entitled to inherit the assets of George Correa couple. 

96. Philips Alfred Malvin v VJ Gonsalves, AIR 1999 Ker 187. 

97. Ibid, p 189. 

98. Ibid. 
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(A) Personal Laws 

8.6 Conclusion 


The only statute governing adoption in India is the Hindu Adoptions and Maintenance 
Act, 1956 (The Juvenile Justice Care and Protection of Children) Act, 2000 have some 
provisions for adoption but these are in a different context). Though it (Hindu 
Adoptions and Maintenance Act, 2000) has liberalised the law in several aspects, it has 
numerous loopholes. It has a clear religious bias, as only a Hindu can be adopted; and 
only a Hindu can give and take in adoption. A convert loses all rights, and a spouse who 
converts need not even be consulted." Besides, the Act has little regard for the 
interest and welfare of the child, since there is no provision to investigate and look into 
the suitability and antecedents of the family seeking to adopt; nor any follow-up to 
ascertain how the child is being treated. Besides, a foreigner who wishes to adopt 
cannot do so under this Act. He has to apply under the Guardians and Wards Act, 1890, 
for being appointed guardian of such child, and has to seek court permission to take 
the child out of India. 100 - Moreover, under this Act, the rights which children get are very 
limited. They have no inheritance rights. Similarly, those who adopt are only guardians 
and not parents. 

There is, therefore, a need for a uniform law on adoption. Thousands of abandoned, 
orphaned and neglected children need families and innumerable couples wish to adopt, 
but in the absence of satisfactory legal provisions, the children remain homeless and 
people desiring to adopt, cannot do so. All attempts to enact such law have however, 
so far been futile. 

99. Hindu Adoptions and Maintenance Act, 1956, section 8. 

100. See, in this context Lakshmi Kant v UOI, AIR 1984 SC 469 : (1984) 2 SCC 244; Lakshmi Kant 
v UOI, AIR 1986 SC 272 : 1985 Supp SCC 701; Lakshmi Kant v UOI, AIR 1987 SC 232 : (1987) 1 
SCC 66 laying down normative and procedural safeguards in regard to foreign adoptions. 



CHAPTER 8 ADOPTION 


(B) Inter-Country Adoption 

The Hindu Adoptions and Maintenance Act, 1956 applies only to the Hindus. There is 
no law governing adoption by Christian, Parsis or Muslims, nor is there any statutory 
provision providing for adoption of a child by foreigners living abroad. The inadequacy 
of the law of adoption to address the issue of inter-country adoption was highlighted by 
the Gujarat High Court in Re, Rasiklal Chaganlal Mehta. 101 It is common knowledge that 
such adoptions are on the increase. While it is a welcome trend that poor and needy 
children get an opportunity to get affluent family and homes, it cannot be denied that 
such adoptions have also opened opportunities for unscrupulous agencies to 
commercialise the practice, and abuse and exploitation of children is not unknown. In 
Rasiklal, a German couple wished to adopt a girl from an orphanage at Rajkot, and take 
her to Germany with them. In the absence of any statutory provision under which a 
foreigner could adopt an Indian child, the applicants tried to explore the provision under 
the section 9(4) of the Hindu Adoptions and Maintenance Act, 1956. 102 In order to 
overcome the hurdle, which requires that the adopter under the Act has to be a Hindu, 
they even adopted Hinduism. They had to shuttle between the passport office and the 
courts and ultimately had to file another application under the Guardians and Wards 
Act, 1890. After detailed considerations of all aspects of such adoption, the Division 
Bench of the High Court came out with various guidelines, i.e., in any case involving 
inter-country adoption, a notice should be compulsorily issued to the concerned 
welfare agency; there should be a provision in the adoption order providing for 
periodical report pertaining to the maintenance and well-being of the child in the hands 
of the adoptive parents, the court must ensure that the adoption is legally valid under 
the laws of both the countries and that the child should be able to immigrate to that 
country and also obtain the nationality of the parents. 

In Lakshmi Kant v L/O/, 103 the Supreme Court laid down the normative and procedural 
safeguards in regard to foreign/inter-country adoptions. This case arose out of a letter 
written by a lawyer to the Supreme Court, which was treated as a petition. The letter 
was based on a report published by The Mail (from London), which revealed that 
hundreds of unwanted babies were being transported from the slums of Calcutta to the 
USA. Amongst the various guidelines laid down by the court are: 

(i) Only government recognised agencies should be entrusted with the task of 
scrutinising applications by foreign parents wishing to adopt Indian children. 

(ii) The antecedent of the applicants should be verified, i.e., their family background, 
financial status health, etc. 

(iii) Preferably, the child should be given for adoption before he/she completes the 
age of three, though the court felt that no hard and fast rule could be laid down 
in this respect. 

(iv) A progress report of the child along with a recent photograph-quarterly during 
the first two years, and half-yearly, for the next three years should be provided. 

(v) The parents should either deposit or enter into a bond for a certain amount, to 
enable the child to be repatriated if such need arises. 

(vi) The entire proceedings on the application should be confidential and as soon as 
the order is made on the applications, the papers and documents should be 
sealed. 


However, difficulties were faced by some agencies in implementing these measures. 
Consequently, the Supreme Court again made certain clarifications and alterations, 
which, inter alia, are as follows: 104 - 

(i) The scrutinising agency appointed by the court is to be an expert body having 
experience in the area of child welfare. It should not in any manner be involved in 
the placement of children in adoption. 

(ii) The agency engaged in placement of children for adoption should not readily 
assume that children, including cradle babies, who are found abandoned are 
legally free for adoption. Such children must be produced before the juvenile 
court, so that further inquiries can be made. In states where there are no 
Children Acts in force, such children should be referred to the social welfare 
department for making further inquiries and tracing their parents or guardians. 
This procedure should be completed at the latest within three months. Until the 
report of the juvenile court or the social welfare department declaring such 
children as destitute or abandoned, these children cannot be given in adoption. 

(iii) No court in a state shall entertain an application for the appointment of a 
foreigner as a guardian of a child who has been brought from another state, if 
there is a social or child welfare agency in that other state which has been 
recognised for inter-country adoption by the Government of India. 

(iv) Representatives of foreign social welfare agencies should be: 

(a) Indian citizens with a degree or diploma in social work, coupled with 
experience in child welfare; 

(b) should be acting only for one social or child welfare agency, and 
desirably, the geographical area of operation should be limited so that he 
is able to attend to his functions diligently; 

(c) should have a general power of attorney to act in India on behalf of the 
social or child welfare agency, and should also have the authority to 
operate bank accounts in the name of the foreign agency with the 
permission of the Reserve Bank of India; 

(d) should not be permitted to receive children directly from the parents; 

(e) only should be a person recognised as such by the Central Government. 
Such recognition should be given by the government only on the 
condition that the various requirements laid down are a complied with; 

(v) Where the child is a handicapped one, the court dealing with an application for 
appointment of foreign parents as guardians should not insist on foreign 
parents or even one of them coming down to India for approving the child. 

(vi) Every effort must be made to give a child in adoption to Indian parents before 
considering the possibility of placing it in adoption with foreign parents. 

The implementation of these amended guidelines also was not without problems and 
difficulties. Accordingly, the Supreme Court again, in Laxmi Kant v I/O/, 105 issued some 
new directions in the matter of the procedure to be followed for the adoption of 
children by foreign and Indian parents. These directions, to some extent, modified the 
earlier ones. These are, inter alia\ 

(i) payment of some amount to the scrutinising agencies for their services; 

(ii) formulation of some procedure for prevention of illegal trade of babies; 


(iii) maintenance of a consolidated list of prospective Indian parents wishing to 
adopt; 

(iv) no notice to be published in regard to any adoption application- whether 
foreign adoption or adoption under the Hindu Adoptions and Maintenance Act, 
1956; 

(v) the time required for processing of the adoption application to be reduced; 

(vi) the limit of reimbursement of expenses incurred by recognised placed agencies 
to be raised to Rs. 6,000, and so on. 

The guidelines formulated by the government in the light of directives issued by the 
Supreme Court in Lakshmi Kant Pandey, however, do not apply to adoption of children 
living with their biological parents. In such case, according to the Supreme Court in 
Anokha v State of Rajasthan , 10t the court has to deal with the application for adoption 
under section 7 of the Guardians and Wards Act, 1890, and dispose of the same after 
being satisfied that the child is being given in adoption voluntarily and would be legally 
adopted without any inducement or consideration. The court would also have to satisfy 
itself on the basis of evidence and documents submitted by the foreign adopter, that all 
arrangements would be made in the best interests of the child. In this case, an 
application by the Italian couple was allowed, and they were appointed guardians with 
liberty to take the child to Italy for being adopted under their laws. The child was given 
in adoption by the widowed mother of the child. The court, however, required the couple 
to comply with certain conditions before they removed the child out of the countryi.e., 
affidavits and undertakings to adopt the child within two years, deposits, etc, just to 
ensure the interests of the child until it is legally adopted. 

Despite all elaborate guidelines of the Supreme Court, inter-country adoptions are still 
not easy. There are long procedural delays and expenses at every level, which could 
dissuade and discourage even very genuine and keen couples who wish to adopt 
abandoned, destitute Indian children. In a recent application filed by the 
Missionaries of charity, a society established by the Late Mother Teresa, the various 
difficulties being faced by adoptive parents have been pointed out. It has been 
highlighted that many Indian Courts were not accepting documents executed and 
authenticated abroad as a result of which adoption of children by foreign parents are 
being delayed. A plea has been made to simplify the procedure to prevent unnecessary 
delay, expenditure and harassment to foreign couples who wish to adopt. Allowing the 
appeal, the Supreme Court has directed the courts dealing with adoption/guardianship 
cases to accept documents authenticated by officers competent to issue certification 
by 'Apostille" in the country of their execution as provided in the Hague Apostille 
Convention. A direction has also been given to dispose of these cases within the time 
frame. It is pertinent to note that Ministry of Women and Child Development is planning 
to bring in new set of guidelines that propose to cut down on the waiting period as also 
streamline the process by making it less stringent and cumbersome for those Indian 
and Foreigners who wish to adopt. 118 

In the context of adoption by foreigners, Stephanie Joan Becker v State, 10 is a recent 
and positive judgment which would go a long way in not only facilitating adoption by 
genuine and well-meaning foreigners but also be in the interest of innumerable children 
in India who are in need of families who can give them the comfort and security which 
every child needs and is entitled to. In this case, a five-year-old female child was found 
abandoned by the police and handed over to the care and custody of a designated 
society. All efforts were made to find her parents but no one came forward to either 
claim her, or even take her in adoption. The child was consequently cleared by the 
appropriate authorities for foreign adoption. The applicant, who was a doctor in the 
United States, desired to be appointed her guardian and later adopt her under the 
American law and procedure. She was duly sponsored by the American Adoption 


Services as a fit and well-meaning person for the adoption; further, she gave all 
undertakings to ensure the welfare and safety of the child. However, in spite of all this, 
her application was turned down by the District Court as also by the Delhi Court 0 on 
appeal, on the basis of mere technicalities invoking some Ministry of Women and Child 
Welfare Guidelines under section 41(3) of the Juvenile Justice (Care and Protection of 
Children) Act, 2000. Against this, the petitioner filed the present appeal before the apex 
court which was allowed. The court analysed in great detail, the development of the 
law in respect of foreign adoption, various guidelines pursuant to the Supreme Court 
judgment in, inter alia, Lakshmi Kant Pande v DO/, 111 the Provisions and Rules made 
under the Juvenile Justice Act, as also, the circumstances of the present case and 
came to the conclusion that every norm of the adoption process spelt out in the 
Guidelines (which were invoked) had been adhered to and there was no justification in 
denying her application. It observed [at p 3501]: 

If the foreign adoptive parent is otherwise suitable and willing and consent of the child has 
also been taken (as in this case) and the expert bodies engaged in the field are of the 
view....that the adoption process would end in a successful blending of the child in the 
family of the appellant in U.S.A., we do not see how the appellant could be understood to be 
disqualified or disentitled to the relief's sought by her in the proceedings in question. It is our 
considered view that having regard to the totality of the facts of the case, the proposed 
adoption would be beneficial to the child apart from being consistent with the legal 
entitlement of the foreign adoptive parent. 

It is important that the welfare of the child should be the only consideration in such like 
cases. In this case, the child was abandoned, and there was no one to claim her, there 
was no Indian family to adopt her; under these circumstances the child could only have 
been condemned to spend her childhood within the four walls of an institution with 
extremely high risk of abuse and exploitation. The courts ought to weigh the pros and 
cons according to the fact situation and not cling to technicalities. 

Too much of legalese has the potential of defeating the cause of justice, as would have 
been in this case, if the applicant had not gone in appeal to the apex court. 
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SELECTED TOPICS ON MUSLIM LAW 


This section briefly discusses selected topics in Muslim law like nikah, muta marriage, 
restitution of conjugal rights, talaq, iddat, acknowledgement of paternity and mahr. 
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(A) Nikah (Marriage) 

9.1 Introduction 


Marriage or nikah, according to Muslim law, is "defined to be a contract which has for 
its object the procreation and legalising of children." 2 Thus, a Muslim marriage is a 
contract and its object is (a) procreation and (b) legalising children. Ameer Ali cites an 
ancient text defining its objects as follows: 3 - "Marriage is an institution ordained for the 
protection of society, and in order that human beings may guard themselves from 
foulness and unchastity." 

There is no formality nor any religious ceremony required for a marriage. Since 
marriage in Islam is a contract, the usual conditions necessary to constitute a valid 
contract are to be fulfilled. Thus, the essential requirements for a valid Muslim 
marriage are capacity to contract marriage, proposal and acceptance, and absence of 
any impediment to the marriage. 

1. Please see chapters on Marriage, Matrimonial reliefs, grounds for Matrimonial reliefs. 

2. Mulla, Principles of Mohammedan Law, 1972, p 255, para 250. 

3. Ameer Ali, students' Seventh Edn, p 97 quoted in Fyzee, Outlines of Muhammadan Law, 1974, 
p 90. 
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(A) Nikah (Marriage) 

9.2 Conditions for Valid Marriage 
9.2.1 Capacity for Marriage 


Every Muslim who is of sound mind and who has attained puberty has the capacity to 
marry. Marriage of such person without his/her consent is void. Persons who are not of 
sound mind or have not attained puberty can be contracted in marriage by their 
guardians. 

Further, a Muslim woman cannot marry any man who is not a Muslim. As to a Muslim 
man marrying a non-Muslim woman, while a Sunni Mohammedan may marry a non- 
Mohammedan if she is a Kitabia 4 but a Shia Mohammedan cannot marry even a 
Kitabia. If the parties have become Muslim by conversion before the marriage, then 
there is no bar. 

In a recent judgment of the Allahabad High Court it was held that a Muslim man's 
marriage to a woman of another religion shall be void and against the tenets of Islam if 
he fails to get her converted before marriage. The judges (JUSTICES VINOD PRASAD 
and RAJESH CHANDRA) also ruled that even though Islam permits more than one wife 
but remarriage of a Muslim man shall be held void if he abandons his first wife without 
divorcing her and fails to treat children of the marriage in a fair manner. 5 

9.2.2 Proposal and Acceptance 


There should be a proposal ijab, and an acceptance qubul of the proposal. The proposal 
and acceptance have to be made either by or on behalf of the parties. This has to be 
done in the presence and hearing of two male, or one male and two female, witnesses 
who must be sane and adult Mohammedans. 6 - Simply vague allegations, that there 
were two witnesses of the nikah, without giving their names, and whose statements 
were vague and incomplete is no proof of a valid nikah. The petitioner's petition for 
restitution of conjugal rights against the defendant alleged wife was consequently 
dismissed. 7 It is significant to note that the proposal and acceptance must both be 
expressed at one meeting; a proposal at one meeting and its acceptance at another, 
does not constitute a valid marriage. The usual form of proposal is, "I have married 
myself to you", and that of acceptance is "I have consented." Thus, the words must 
indicate with certainty that a marriage has been contracted. There should neither be 
any ambiguity, nor words indicating only an intention or a promise to marry at a future 
time. Assurance to marry cannot be equated with "acceptance" to marry so as to confer 
status of legal marriage. In Rasida Khatun v SK Islam , 8 - the petitioner filed an 
application under section 7(1 )(b) of the Family Courts Act, 1984, for declaration of 
status of legally married wife and status of legitimacy for the child born to them. She 
contended that the respondent was her cousin and on assurance of marriage by him 
she cohabited with him, and got a child. The court held that there was no acceptance 
of any proposal for marriage, but simply an assurance to marry in future; cohabitation 
after such assurance does not constitute factum of marriage; the child, however, was 
born to them and the respondent was held to be the father. 

9.2.3 Impediments to a valid marriage 






The following are the prohibitions or impediments to a valid Muslim marriage, viz. 

(i) A married woman cannot contract another marriage while her husband is alive 
and the marriage is subsisting. Such marriage is void. 

(ii) The bar of consanguinity renders a marriage void. The following are the 
prohibited relationships of consanguinity, viz, a man cannot marry his: 

(a) ascendants, i.e., mother or grandmother, how highsoever; 

(b) descendants, i.e., daughter or grand-daughter, how lowsoever; 

(c) his sister, whether full, consanguine or uterine; 

(d) his niece or great niece, how lowsoever; 

(e) his aunt or great aunt, how highsoever, whether paternal or maternal. 

Such marriage, if contracted, is void. 

(iii) Marriage is also prohibited on ground of affinity. Thus, a man cannot marry: 

(a) his wife's mother or grandmother, how highsoever; 

(b) his wife's daughter or grand-daughter, how lowsoever, if his marriage 
with his wife is consummated; 

(c) his father's wife or any other ascendant's wife; and 

(d) his sons or any other lineal descendant's wife. 

Such marriage if contracted would be void. 

(iv) Fosterage is another impediment to a valid Muslim marriage. 

While the above-mentioned bars would render a marriage void, certain prohibitions are 
only relative in nature, and would render a marriage only as irregular. These are, 
marriage with a fifth wife, marriage without proper witnesses, marriage when there is a 
difference of religion, unlawful conjunction, or marriage with a woman undergoing 
iddat. 

These marriages are not void, and are only irregular because the impediments can be 
removed or rectified. Pregnancy of a wife at the time of marriage does not render the 
marriage invalid. In Amina v Hassan Koya, 9 a wife filed a suit for maintenance for 
herself and for the child. The trial court, granted the same for the wife but not for the 
child on the ground that the non-applicant was not the child's father. On revision, the 
maintenance order in favour of the wife was reversed on the ground that the fact of 
pregnancy was concealed by her, and the husband was unaware of it. The High Court, 
affirmed the reversal on the ground that the marriage was invalid since the wife had 
concealed the fact that she was pregnant at the time of marriage by a person other 
than the non-applicant. Hence, her appeal to the Supreme Court. The Supreme Court 
found a "basic fallacy" in the husband's plea that he was unaware of the pregnancy. 
There were enough and more facts to indicate that the husband was aware of the fact, 
i.e. the wife was five months pregnant at the time of marriage, and it is improbable that 
he could not see it; he was present at time of delivery; he gave his name to the child; he 
continued with the marriage and brought up the child for four years. The court referred 
to Kulsumbai KA Kadir v AK Walad Saikh Ahmad, 10 in support of legal precedent that 
concealment of pregnancy at the time of marriage does not render the marriage 
invalid. The husband, in this case, turned out his wife when he came to know about her 
pre-marriage pregnancy. Consummation was also disputed, and the husband denied 


the validity of marriage. The marriage was held not to be invalid and the husband was 
held liable to pay dower to the wife. 

1. Please see chapters on Marriage, Matrimonial reliefs, grounds for Matrimonial reliefs. 

4. Kitabi religion means a revealed religion in which there is a Divine Book. 

5. "Muslim Man's marriage void if wife doesn't convert to Islam" Mail Today, 12 May 2010. 

6. Under the Shiite law, witnesses are not necessary. 

7. Ghulam Kubra Bibi v Md Shafi Mohammad Din, AIR 1940 Pesh 2. 

8. Rasida Khatun v SK Islam, AIR 2005 Ori 56. 

9. Amina v Hassan Koya, AIR 2004 SC 1227 : (2003) 6 SCC 93. 

10. Kulsumbai KA Kadir v AK Walad Saikh Ahmad, AIR 1921 Bom 205 : (1921) ILR 45 Bom 157. 
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(A) Nikah (Marriage) 

9.3 Effects of Legal Marriage 


Briefly stated, the following are the legal effects of a valid marriage. 11 

(i) Sexual intercourse becomes lawful and the children born of the union are 
legitimate. 

(ii) The wife becomes entitled to her dower ( mahr ). 

(iii) The wife becomes entitled to maintenance. 

(iv) Mutual rights of inheritance are established. 

(v) The prohibitions regarding marriage due to the rules of affinity come into 
operation. 

(vi) The wife is not entitled to remarry after the death of her husband, or after the 
dissolution of marriage, without observing iddat. 

(vii) Where there is an agreement between the parties, entered into either at the time 
of the marriage or subsequent to it, its stipulations will be enforced, insofar as 
they are not inconsistent with the provisions or the policy of the law. 

(viii) A woman does not change her status on marriage. She remains subject to her 
own pre-marital school of law. Neither the husband nor the wife acquires any 
interest in the property of the other by reason of marriage. 

I. Please see chapters on Marriage, Matrimonial reliefs, grounds for Matrimonial reliefs. 

II. Fyzee, Outlines of Mohammedan Law, 1974, pp 116-17. 



CHAPTER 9 SELECTED TOPICS ON MUSLIM LAW * 1 * * * * * * * * * * 


(A) Nikah (Marriage) 
9.4 Muta Marriage 


The word "muta" literally means "enjoyment, use". 12 It is a "marriage for pleasure" for a 
fixed period of time, also known as temporary marriage. 

The institution of muta, which was fairly common in Arabia before and at the time of 
the prophet, is now not recognised by any school of Muslim law in India, except the 
Ithna Ashari Shiite or Shia school. In practice, however, the institution of muta marriage 
is almost obsolete in India. 

9.4.1 Essentials of Muta 


There are four essentials of muta, viz 

(i) form, i.e., proper contract which means declaration and acceptance; 

(ii) subject, i.e., a man may contract a muta with a woman professing the 
Mohammedan, Christian or Jewish religion or even with a fire-worship-per, but 
not with a woman following any other religion. A Shia woman, however, cannot 
contract a muta with a non-Muslim. Relations prohibited by affinity are also 
unlawful in such marriage; 

(iii) term, which means that the period of cohabitation should be fixed, which may 
be a day, a month, a year or a term of years and 

(iv) dower. 

When the term and the dower are fixed, the contract is valid. If, however, the term is 
fixed but the dower is not specified, the contract is void. Further, if the dower is 
specified and the term is not fixed, the contract, though void as muta may operate as a 
"permanent" marriage. 

9.4.2 Legal Incidents of Muta 


The legal incidents of muta marriage are: 13 

(i) It does not create mutual rights of inheritance between the man and the woman. 

(ii) Children conceived of the relationship are legitimate, and can inherit from both 

parents. 

(iii) Where the cohabitation commences in a muta, but there is no evidence as to 

the term and the cohabitation continues, the proper inference would, in default 

of evidence to the contrary, be that the muta continued during the whole period 

of cohabitation. Children conceived during that period are legitimate and 

capable of inheritance. 

(iv) Where there is evidence of the term, but cohabitation continues after the expiry 

of the term, the inference is that the term was extended and the children 

conceived during the extended term are legitimate. 





(v) A muta marriage is dissolved ipso facto by the expiry of the term. 

(vi) No right of divorce is recognised in muta, but the husband may, at his will, put an 
end to the contract by "making a gift of the term" ( hiba-i-muddat ) to the wife, 
even before the term ends. The wife's consent is not required for such 
termination. 

(vii) Dower is a necessary condition of muta. Where the marriage is consummated, 
the wife is entitled to the whole amount, even if the husband ends the contract 
before the term expires. If the marriage is not consummated, the wife is entitled 
to half the dower. If she leaves before the expiry of the term, the husband is 
entitled to deduct a proportionate part of the dower. 

(viii) A muta wife is not entitled to maintenance under Shia law. She was, however, 
held to be entitled to maintenance as a wife under the provisions of section 
488, Code of Criminal Procedure, 1882 (present section 125 of the Code of 
Criminal Procedure, 1973) in Luddun v Mirza Kumar. 14 - This decision is of 
doubtful authority according to Mulla, because, as stated in Sharaya-ul-lslam 
"the name of a wife does not in reality apply to a woman contracted in 
muta." 15 - 

(ix) A man may contract muta with any number of women. 

As pointed out above, apart from the Shias, muta marriage is not recognised by any 

other school of law and even amongst the Shias, the practice is almost obsolete in 

India. 

1. Please see chapters on Marriage, Matrimonial reliefs, grounds for Matrimonial reliefs. 

12. Ibid, p 117. 

13. Mulla, Principles of Mohammedan Law, 1972, p 265, para 269(4). 

14. Luddun v Mirza Kumar, (1882) 8 Cal 736. 

15. Fyzee, Outlines of Muhammadan Law, 1974, p 121; Mulla, Principles of Mohammedan Law, 

1972, p 266, para 269 (4)(f), and footnote 7. 
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(B) Restitution of Conjugal Rights 

The Muslim law does not specifically statutorily provide for the matrimonial relief of 
restitution of conjugal rights. However, "where a wife, without lawful cause ceases to 
cohabit with her husband, the husband may sue the wife for restitution of conjugal 
rights," 16 - and similarly "the wife has the right to demand the fulfilment by the husband 
of his marital duties." 17 Generally, however, it is the husband who brings the suit for 
restitution because of the dominant position of the husband, especially in regard to 
divorce. His right is not absolute and the wife has her defences where a husband files a 
suit for restitution. Cruelty is a very strong defence. In Moonshee Buzloor Ruheem v 
Shumsoonnissa Begum , 1: the court held that a suit for restitution of conjugal rights 
would lie in a civil court by a Muslim husband to enforce his marital rights; but if there 
were cruelty to a degree rendering it unsafe for her to return to his dominion, or if there 
were a gross failure on his part to perform the obligations imposed on him by the 
marriage contract, the court would be justified in refusing such relief. 

In Anis Begum v Muhammad Istafa , 19 it was laid down by SULAIMAN CJ, that the 
courts in this country have a large discretion when a suit is brought for restitution of 
conjugal rights. In this case, the husband was keeping a mistress in the house along 
with his wife and whenever there were quarrels, his behaviour with his wife used to be 
cruel. The court decreed restitution in favour of the husband but imposed conditions on 
him w'z: (i) he would not keep any mistress in the house; (ii) a separate house would be 
provided for the wife and (iii) he would provide two servants of her choice for her 
personal safety. 

Similarly in Itwari v Asghari, 20 the court held that in a suit for restitution of conjugal 
rights, the circumstances in which a Mohammedan takes a second wife are relevant 
and material in deciding whether his conduct in taking a second wife was in itself an 
act of cruelty to the first; and that the onus is on the husband who takes a second wife, 
to explain his action and prove that his taking a second wife involved no insult or 
cruelty to the first. In the absence of cogent explanation by the husband, "the court will 
presume, under modern conditions, that the action of the husband in taking a second 
wife involved cruelty to the first, and it would be inequitable for the court to compel her 
against her wishes to live with such a husband," the court observed. 21 ■ 

In Raj Mohd v Saeeda Amina Begum, 2 ~ ■ where the petitioner husband took a second 
wife during the proceedings for restitution of conjugal rights filed by him, the court held 
that the husband's suit was not bona fide, and he was not entitled to the relief. 

Thus, changed social conditions and judicial pronouncements make it clear that 
second marriage of the husband would per se, amount to cruelty, notwithstanding the 
personal law which permits polygamy. Even under section 125 of the Code of Criminal 
Procedure, 1973, a wife whose husband has contracted marriage with another woman 
or keeps a mistress can refuse to live with him, and she is entitled to stay separate and 
claim maintenance from her husband. 23 - 

Also, the husband would not be entitled to a restitution decree if the marriage, though 
consummated, was an irregular marriage performed during the period of iddat. 24 - So is 
the case, if the marriage took place during the minority of the wife and has been validly 
repudiated. 25 - Non-payment of prompt dower is a wife's defence to the husband's suit 
for restitution. 26 - 


A false charge of adultery by a husband against his wife is a good ground for refusing 
decree of restitution. However, if the charge is true and it was made at a time when the 
wife was actually living in adultery, then it is no ground for refusing the decree on the 
husband's petition. 7 - Expulsion of husband from caste is another valid defence for the 
wife to resist husband's suit for restitution. A wife is not bound to live with him in such 
case. 28 - In Nazrul Islam v Mustt Sajeda Begum, 2 ' the wife was refused restitution. The 
parties were living separately since 1996, the wife filed maintenance claim under 
section 125 of the Code of Criminal Procedure, 1973, which was granted and the 
husband was directed to pay Rs 500 per month to each of the daughters residing with 
the wife. In the year 1998 the husband sent her a talaqnama divorcing her as per 
Muslim law. The wife even accepted the same. Thereafter, she filed an application for 
setting aside the talaqnama, and for a decree of restitution of conjugal rights which 
was granted by family court. On appeal against this by the husband, it was held that the 
facts and circumstances of the case clearly indicated that the marriage is practically 
dead, and so it was better to end it. The lower court order dislodging the talaqnama and 
granting restitution was set aside. 

1. Please see chapters on Marriage, Matrimonial reliefs, grounds for Matrimonial reliefs. 

16. Mulla, Principles of Mohammedan Law, 1972, p 274, para 281. 

17. Fyzee, Outlines of Muhammadan Law, 1974, p 121. 

18. Moonshee Buzloor Ruheem v Shumsoonnissa Begum, (1867) 11 MIA 551. 

19. Anis Begum v Muhammad Istafa, AIR 1993 All 634 : (1933) 55 All 743; Fyzee, Outlines of 
Mohammedan Law, pi 22. 

20 . Itwari vAsghari, AIR 1960 All 684. 

21 . Ibid, p 687. 

22. Raj Mohd v Saeeda Amina Begum, AIR 1976 Kant 200. 

23. Code of Criminal Procedure, 1973, section 125 (3), explanation. 

24 . Bakh Bibi v Quaim Din, AIR 1934 Lah 907. 

25. Bhawan v Gaman, AIR 1934 Lah 77; Abdul Karim v Amina Bai, AIR 1935 Bom 308. 

26. Mulla, Principles of Mohammedan Law, p 282, para 293. 

27. Mulla, Principles of Mohammedan Law, p 276, para 281 (5). 

28. Ibid, p 276, para 281 (6); Fyzee, Outlines of Mohammedan Law, p 130. 
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(C) Talaq (Divorce) 

A contract of marriage under the Muslim law may be dissolved: 

(i) by the husband at his will, i.e., talaq ; 

(ii) by the wife under a power delegated to her, i.e., talaq-e-tafweez] 

(iii) by mutual consent of the husband and wife, i.e., khula and mubara'at ; and 

(iv) by judicial decree under the Dissolution of Muslim Marriages Act, 1939. 

1. Please see chapters on Marriage, Matrimonial reliefs, grounds for Matrimonial reliefs. 
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(C) Talaq (Divorce) 

9.5 Talaq 


Talaq in its original sense means repudiation, or rejection, but under Muslim law, it 
means a release from the marriage tie. It is a generic name for all kinds of divorce, but 
is particularly applied to the repudiation by or on behalf of the husband. Any 
Mohammedan of sound mind, who has attained puberty, may divorce his wife 
whenever he desires, without assigning any cause. 30 A talaq pronounced under 
compulsion or intoxication or fraud is also effective under Sunni law 31 - but void under 
Shia law. 32 

9.5.1 Oral or in Writing 


A talaq may be effected either orally, by spoken words, or by a written document called 
talaqnama. 

9.5.1.1 Oral Talaq 


No particular form of words is prescribed for effecting a talaq. If the words are express 
(.saheeh ) and understood as implying divorce, no proof of intention is required. If, 
however, the words are ambiguous ( klnayat ), then intention has to be proved. Thus, 
where a husband merely pronounced the word "talaq" before a family council, it was 
held to be invalid, as the wife was not named. 33 However, talaq, even though 
pronounced in the wife's absence, is valid if the wife is named. 34 - 

9.5.7.2 Talaq in Writing (Talaqnama) 


A talaq may be in writing and no particular form is necessary; it may only be the record 
of fact of an oral talaq, or it may be the deed by which the divorce is effected. Under the 
Sunni law, where the husband properly executes a deed mentioning the lady whom he 
has divorced and the name of the writer, it constitutes a valid divorce, without any 
regard to intention. The deed, in such case, is said to be in customary form, and is 
called "manifest". If the deed is not properly super scribed and addressed and the 
contents are not clear, intention to divorce must be proved. 35 Thus, a deed of divorce, 
not written in the usual or customary form showing the name of the writer and the 
person addressed to, does not constitute a valid pronouncement of divorce. 36 Where a 
husband sends a letter to the wife declaring talaq without making a proclamation of 
talaq thrice, the talaq was held to be not valid. 37 The wife's presence is not necessary; 
it may be signed in the presence of the Qazi or the wife's father or any other person. 38 - 
Where a husband went to the Qazi and pronounced the divorce in the absence of the 
wife and the talaqnama was prepared and duly executed, it was held that it was a valid 
divorce and took effect from the date of the document even though not communicated 
to her. 39 - 

A talaq, whether oral or in writing, may be made without witnesses. Such talaq is valid 
under Sunni Law. Under the Shia law, a talaq must be pronounced orally in the presence 
of two competent witnesses. A talaq communicated in writing is not valid, unless the 
husband is physically incapable of pronouncing it orally. 






9.5.2 Forms of Talaq 


9.5.2.1 Talaq-ul-sunnat 


This means talaq as sanctioned by the sunnat or according to the traditions laid down 
by the prophet. These can be of two types: 

Talaq-ahsan 


The word ahsan is an Arabic word which means "best", or as Wilson puts it, "very 
proper". Thus, a talaq pronounced in the ahsan from is the best kind of talaq. The 
requirements of this form are: 


(a) The husband must make a single pronouncement of divorce. 

(b) This pronouncement must be made during a tuhr (period between 
menstruation). 

(c) The husband must abstain from sexual intercourse for the period of iddat. 

When the marriage is not consummated, a talaq in the ahsan form may be pronounced, 
even if the wife is in her menstruation. Where the wife is beyond the age of 
menstruation, the requirement of a declaration during a tuhr is not applicable. Also, this 
requirement (of declaration during tuhr) applies to an oral divorce, and not to a divorce 
in writing. 

A pronouncement made in the ahsan form is revocable during iddat. Such revocation 
may be either in express words or implied. Cohabitation is an implied revocation. After 
the expiration of iddat, the divorce becomes irrevocable. 

Talaq Hasan 


Hasan in Arabic means good. Wilson translated it as "proper". The requirements of this 
talaq are: 

(a) There are three pronouncements of talaq made during successive tuhrs. 

(b) There must be abstinence from sexual intercourse until the third 
pronouncement. 

9.5.2.2 Talaq-ul-biddat 


Talaq-ul-biddat or talaq-i-badai is one of the disapproved forms of talaq. The essential 
feature of this talaq is its irrevocability. It is of two kinds: 40 - 

(i) Three pronouncements within one tuhr. These pronouncements may be made 
either in one sentence or in separate sentences. The triple repetition is not a 
necessary condition of talaq-ul-biddat, and the intention to render talaq 
irrevocable may be expressed even by a single declaration. Thus, if a man says "I 
have divorced you by a talaq-ul-bain (irrevocable) divorce", the talaq is talaq-ul- 
biddat or talaq-i-badai, and it will take effect immediately. 

(ii) A talaq-ul-biddat effected by a triple pronouncement is valid even if it is 
pronounced when the wife is in her menstruation. Shia law does not recognise 
the validity of this form of talaq. 







The difference between talaq-ul-sunnat and talaq-ul-biddat is that while the former is 
according to the rules laid down in the sunnah, i.e., traditions of the Prophet, the latter is 
irregular talaq and is bad in theology though good in law. Secondly, talaq-ul-sunnat is 
revocable, whereas talaq-ul-biddat is irrevocable. 

As a general rule, the effect of an irrevocable divorce is that the mutual rights of 
inheritance between the husband and wife immediately cease. But where an 
irrevocable divorce is given during the husband's death-illness and he dies before the 
expiry of iddat, the wife is entitled to inherit from his him, even if she dies before the 
expiry of iddat. 

9.5.2.3 lla 


lla or vow of abstinence is another form of divorce. It is a species of constructive 
divorce, which is effected by abstinence from sexual intercourse for a period of not 
less than four months pursuant to a vow. According to Shafei law, the fulfilment of such 
a vow does not perse operate as a divorce; it gives the wife the right to seek a judicial 
divorce. 41 

lla may be cancelled by the husband by resuming intercourse with his wife within the 
period to which it refers, provided he has not already completed four months of 
abstinence. This form of divorce is more or less obsolete now. 

9.5.2A Zihar 


Zihar is a form of inchoate divorce. If the husband compares his wife to any of his 
female relations within such prohibited degrees as renders marriage with such person 
as unlawful, the wife has a right to withdraw from him until he has performed penance. 
If the husband does not expiate, the wife has a right to apply for a judicial divorce. 
Thus, a zihar disentitles the husband who makes unlawful comparison, to sexual 
intercourse with the wife; the husband can retrace by doing penance, and if he does not 
do that, then the wife can seek a divorce. 

1. Please see chapters on Marriage, Matrimonial reliefs, grounds for Matrimonial reliefs. 

30. Mulla, Principles of Mohammedan Law, 1972, p 239, para 308; Ahmad Kasim v Khatun Bibi, 
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32. Bailie, II, 108. 
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34. Rashid Ahmad v Anisa Khatun, 59 IA 21. 

35. Ma Mi v Kallandar Ammai, 54 IA 61. 

36. Rasul Baksh v Mt Bhelan, AIR 1932 Lah 498. 
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38. Raju Saheb, (1920) 44 Bom 44. 

39. Saieha v Sheikh, AIR 1973 MP 207. 

40. Mulla, Principles of Mohammedan Law, 1972, pp 297-98, para 311. 

41. Mulla, Principles of Mohammedan Law, 1972, p 303, para 317. 
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(C) Talaq (Divorce) 

9.6 Talaq-e-tafwid (Delegated Divorce) 


A husband, under the Mohammedan law, has the power to delegate his own right of 
pronouncing divorce to some third person or to the wife herself. This power could be 
delegated either absolutely or conditionally, for a particular period, or permanently. A 
temporary delegation of the power is irrevocable, but a permanent delegation may be 
revoked. 42 - 

An agreement made either before or after the marriage, that under certain conditions, 
the wife can pronounce divorce upon herself, is valid, provided the conditions are 
reasonable and not opposed to the policy of Mohammedan law. When such an 
agreement is made, the wife may, at any time after the happening of the contingencies, 
repudiate herself in the exercise of her power, and it will have the same effect as if a 
talaq has been pronounced by the husband. Fyzee 43 - mentions the interesting case of 
Salma bint Amir al-Najjari, who never married until the husband promised her the right 
to divorce herself. 

An agreement between husband and wife, by which the husband authorises the wife to 
divorce herself, from him in the event of his marrying a second wife without her 
consent, has been held to be valid. 44 

An illustration of talaq by tafweez, referred to by Mulla, 45 - may be quoted. A enters into 
an agreement before his marriage with B, by which it is provided that A should pay 6 Rs 
400 for her dower on demand, that he should not beat or ill-treat her, that he should 
allow 6 to be taken to her father's house four times a year, and if he committed a 
breach of any of the conditions, 6 should have the power of divorcing herself from A. 
Sometime after the marriage, 6 divorces herself from A, alleging cruelty and non¬ 
payment of dower. A then sues B for restitution of conjugal rights. Here the conditions 
are all of a reasonable nature and they are not opposed to the policy of the 
Mohammedan law. The divorce is therefore valid, and A is not entitled to restitution of 
conjugal rights. 

Such a divorce, though it is in form, the divorce of the husband by the wife, operates in 
law as a talaq of the wife by the husband. 

An agreement made before the marriage in a kabinnama, whereunder a husband agrees 
to pay separate maintenance to his wife in case of disagreement and that the wife 
should have the power to divorce herself in case of failure to pay maintenance for a 
certain period, is not opposed to public policy and is enforceable under Mohammedan 
law. The wife however has to establish that the conditions entitling her to exercise the 
power to divorce are fulfilled. Also, mere happening of the event under which the wife 
would be entitled to exercise the right would not ipso facto dissolve the marriage. She 
has to actually exercise the power. 46 - 

1. Please see chapters on Marriage, Matrimonial reliefs, grounds for Matrimonial reliefs. 

42. Ibid, p 299, para 314. 

43. Asaf AS Fyzee, Outlines of Mohammedan Law, 1974, p 159. 

44. Maharam Ali v Ayesa Khatun, (1915) 19 Cal WN 1226. 



45. Hamidoola v Faizunnissa, (1882) 8 Cal 327 quoted in Mulla, Principles of Mohammedan Law, 
p 301. 

46. Buffatan Bibi v Sk Abdul Salim, AIR 1950 Cal 304 quoted by Fyzee, Outlines of Mohammedan 
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(C) Talaq (Divorce) 

9.7 Khula and Mubara'at 


A marriage may also be dissolved by agreement between the husband and wife. 
Dissolution of the marriage by agreement may take the form of khula or mubara'at. 

9.7.1 Khula 


Khula or khoola is a divorce with the consent and at the instance of the wife. Khula or 
redemption literally means, "to lay down". In law it means laying down by a husband of 
his right and authority over his wife. Khula has been defined as follows: 47 

A divorce by khoola is a divorce with the consent, and at the instance of the wife, in which 
she gives or agrees to give a consideration to the husband for her release from the marriage 
tie. In such a case the terms of the bargain are matters of arrangement between the 
husband and wife, and the wife may, as the consideration, release her dyn-mahr (dower) and 
other rights, or make any agreement for the benefit of the husband. 

It is significant to note that there was no khula in pre-lslamic legislation. It was, for the 
first time, introduced by Muslim law. 

The essential features of khula are: 

(i) there is an offer from the wife; 

(ii) the offer is accompanied by some consideration or compensation by the wife to 
the husband in lieu of her release from the marital bond; 

(iii) the offer must be accepted by the husband. 

In fact, khula has been described as a transaction in which the wife may divorce her 
husband, whether he agrees to it or not. It is analogous to the man's right of talaq. 48 

Once the offer is accepted, it operates as a single irrevocable divorce ( talaq-e-bain ). The 
wife is bound to observe iddat after khula. Failure on the part of the wife to pay the 
consideration for the divorce does not invalidate the divorce. 49 The husband, however, 
may sue the wife and claim the consideration. 

The Supreme Court of Pakistan has held that under Mohammedan law, the wife is 
entitled to khula as of right if she satisfies the court that it would otherwise mean 
forcing her into a hateful union. 

9.7.2 Mubara'at/Mubaarah 


Like khula, mubara'at is also a form of divorce where marriage is dissolved by 
agreement between the parties. The difference between the two is that in khula, the 
aversion is on the side of the wife and she desires a separation, whereas in mubara'at 
the aversions is mutual and both the parties desire a separation. This form of divorce is 
considered to be much more progressive and liberal than its parallels under the modern 
Indian statutes. It takes place in the form of bilateral agreement between the husband 
and wife without the intervention of the court. Unlike khula, which does not depend on 
the husband's will, and talaq for which the wife's consent is not required, mubara'at is a 





divorce which both the parties may look for. To misunderstand it with khula is, 
according to some jurists, the height of absurdity. 51 Apart from that, unlike as in khula, 
in mubara'at, the wife is not required to pay any compensation. 

The offer in a mubara'at divorce may proceed from the wife or it may proceed from the 
husband, but once accepted, the dissolution is complete and it operates as a talaq-e- 
bain as in the case of khula. The wife has to observe iddat after this divorce. 

1. Please see chapters on Marriage, Matrimonial reliefs, grounds for Matrimonial reliefs. 
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(C) Talaq (Divorce) 

9.8 Wan (False Charge of Adultery) 


Adultery is a very grave offence under Islamic law. It therefore takes a serious view of 
an imputation of unchastity against a married woman. If a Muslim husband charges his 
wife with cruelty and the charge is false, the wife has a right to seek divorce on that 
ground. She has to file a regular suit for dissolution of marriage and a mere application 
to the court is not enough. 52 The marriage continues until the decree is passed. 

Retraction of the charge by the husband at or before the commencement of the hearing 
disentitles the wife to a decree, but retraction cannot be made after the close of 
evidence or of trial. 53 - Even after the enactment of the Dissolution of Muslim Marriages 
Act of 1939 the husband's retraction non-suits the aggrieved wife. 54 

The retraction must be honest and straightforward. A statement in the following terms: 
"The petitioner withdraws the charge made by him against his wife in proceedings 
under section 498, Indian Penal Code, 1860 under section 240 of Mulla's Mohammedan 
law", was held not amounting to an expression of withdrawal of the accusation of 
adultery, and to a vindication of the honour of the wife. 55 - 

The Bombay High Court, in Mahomedali Mohamed Ebrahim Qureshi v Hazrabai , 56 has 
laid down three conditions for a valid retraction, viz : 

(i) the husband must admit that he has made a charge of adultery against the wife; 

(ii) he must admit that the charge was false; and 

(iii) he must make the retraction before the end of the trial. 

In the context of talaq, the much debated and controversial judgment of HN TILHARI J 
of the Lucknow Bench of the Allahabad High Court is pertinent. The case concerned 
the effectiveness of "triple talaq" in a land-ceiling case, where talaq as such was not 
the issue either in fact or of law, since it had nothing to do with the conjugal rights of 
the parties. The case concerned a plot of land which was clubbed with the husband's 
land and was held as surplus by the Revenue Department under the Uttar Pradesh 
Imposition of Ceiling on Land Holding Act, 1960, as amended in 1972. Under the Ceiling 
Act, a married couple is regarded as a single unit and entitled to own only the legally 
stipulated measure of land. In the event of divorce, they become separate entities and 
can hold in their own distinct capacities. In 1974, a notice had been issued to Rahmat 
Ullah by the Revenue Department, against which he managed to obtain a stay order 
from the High Court a year later. The petition was finally dismissed. In 1979, the 
Revenue Department revised the case and issued a notice to him. Not only Rahmat 
Ullah, but his wife, Khatoon Nisa too, challenged the order of the land ceiling authority 
in the district court. Rahmat Ullah contended that the surplus land in question was 
owned not by him but by Khatoon Nisa, his former wife, whom he had divorced 
according to the Shariah, and that Khatoon Nisa was separate. According to him, the 
lekhpal of the revenue department had issued the order with mala fide motives. The 
District Judge however, dismissed his plea on the ground that the alleged divorce was 
not upheld by law. 



In 1982, Rahmat Ullah and Khatoon Nisa again pursued the case in the court of the civil 
judge, who remanded the matter to prescribed authority for a finding on the question 
whether the talaq was genuine or whether the plea was taken for evading the ceiling 
law. The prescribed authority held that there was no valid and legal divorce and that the 
plea was taken to save the land. On appeal to the additional commissioner, the order 
was upheld on the basis that: (i) the Parivar Register and Voter's Register showed that 
Khatoon Nisa lived in the same village and in the same house as Rahmat Ullah; and (ii) 
there was no proof that the wife had been divorced or separated by judicial process. 

Aggrieved by this, the petitioners filed separate writ petitions before the High Court. 
The pertinent issues raised were; inter alia: 58 - 

(i) Did the ceiling authorities exceed their brief or commit a legal fallacy in judging 
the couple's marital status? 

(ii) Did the phrase ''judicial separation 1 ' connote physical separation or lawful 
divorce? 

(iii) What is the legal mode of divorce permitted under the Muslim personal law 
when read in conjunction with Article 372 of the Constitution of India and 
section 2 of the Muslim Personal Law (Shariat) Application Act, 1937? 

(iv) Can a husband flippantly recite talaq, talaq, talaq as and when he chooses? 

(v) Is such an irresponsible way out of marriage rectified by the Shariah in the 
context of India, where the Constitution of India has enshrined the rights and 
interests of women? 

(vi) If the Shariah clashes with the provisions of the Constitution of India whose writ 
will be deemed to prevail over the case in dispute? 

The last question arose because the amicus curiae in this case contended that the 
Shariah is a "foreign law", in the sense that it is codified in Arabic. Thus none, except 
those fluent in Arabic, and most importantly, the followers of Islam, were authorised to 
arbitrate such matters. 

After detailed analysis of case law and other authorities, the court came to the 
conclusion that triple talaq or talaq-ul-biddat was invalid and could not be recognised as 
valid divorce. The points made out briefly, were: 59 

(i) The plea of a divorced woman that her holding should not be clubbed with that 
of her former husband should be examined to ascertain that it is not only 
consistent with personal law of marriage and divorce of the parties, but also with 
provisions of the Constitution of India relating to fundamental rights, directive 
principles of state policy, basic structure of the Constitution and fundamental 
duties. 

(ii) The High Courts in India being superior courts of record with original, appellate 
and supervisory jurisdiction, subject to the appellate jurisdiction of the Supreme 
Court, have unlimited jurisdiction to interpret as well as to determine 
authoritatively the law, codified law, uncodified law, of as well as to declare the 
law, and to apply the relevant law to the facts of the case. 

(iii) If a law or custom permits unilateral and exclusive right to divorce without 
rhyme or reason according to whims and caprice, causing havoc to the life of a 
woman and the children born to her, such law cannot be said to be in 
consonance with the preamble, which lays down the basic structure of the 
Constitution of India and fundamental duties laid down to renounce practices 


derogatory to the dignity of women and to develop scientific temper, humanism, 
spirit of inquiry and reform. 

(iv) It cannot be said that the provisions of the Muslim Personal Law (Shariat) 
Application Act, 1937 are protected under Article 25 of the Constitution of India, 
for Article 25 is subject to public order, morality and other provisions of the 
Constitution of India. Also, Article 25 is subject to existing or future laws 
mentioned in Article 25(2). 

(v) Talaq-ul-biddat was developed during the period of the Ommayede regime and 
therefore, cannot be said to be operative under section 2 of the Muslim Personal 
Law (Shariat) Application Act, 1973. 

(vi) Shias and Malikis do not recognise the validity of talaq-ul-biddat. 

The court, accordingly, came to the conclusion that triple talaq under the Muslim law 
was invalid. The divorce pronounced by Rahmat Ullah on his wife being inoperative, 
they continued to be husband and wife, and therefore their land was rightly clubbed by 
the land ceiling authority. The judgment provoked a lot of debate and criticism. On 
appeal against this, the Apex Court, by a five judge bench order has overruled the High 
Court judgment. 60 - 

It remarked: 61 - 

In the writ petition filed by the tenure holder and his wife, it was not necessary for the court 
to examine a larger issue on the question of constitutionality and validity of a divorce by a 
Muslim man by uttering "talaq" thrice in one sitting. We, therefore, do not intend to delve into 
that question and in our opinion the aforesaid conclusion of the High Court was not required 
to be gone into in the case in hand and the said conclusion would not operate as law of the 
land until and unless the same arises in appropriate case and decided accordingly. 

Fortunately, it did not take too long for the issue to arise in an "appropriate case". 
Shamim Ara v State of Uttar Pradesh 62 was a maintenance petition filed by wife in 1979 
under section 125 of the Code of Criminal Procedure, 1973. The same was rejected by 
the family court on the ground that she was already divorced as stated by the husband 
in a bald statement to that effect. According to the husband, he had divorced his wife 
on 11 July 1987 at 11 am by a triple talaq. No particulars of the divorce were pleaded. 
He, however, stated that he had not paid her anything by way of maintenance. The 
family court relied on some affidavit filed in 1988 in some civil suit, to which the wife 
was not even a party, wherein he stated that he had divorced his wife 15 months earlier, 
on 11 July 1987. The family court judge took this as a corroboration of his having 
divorced the wife. The wife filed a revision before the High Court. By a queer 
interpretation, it held that the alleged divorce was not given in the presence of the wife 
and the same was not communicated to her either, but it would be taken to have been 
communicated on 5 December 1990, which is the date of the filing of the written 
statement by the husband wherein he stated that he had divorced her. Thus, according 
to the court, the appellant wife would be entitled to claim maintenance from 1 January 
1988 to 5 December 1990 (date of filing of husband's written statement in reply to 
wife's application for maintenance under section 125 Code of Criminal Procedure, 
1973). After this date she would not be entitled to maintenance from her husband, 
according to the High Court. Against this, the wife filed an appeal before the Supreme 
Court. The single issue was whether the appellant can be said to have been divorced 
and the said divorce communicated to her so as to be effective from 5 December 1990 
—i.e., the date of filing of the written statement by the husband. The court referred to 
commentaries by Mulla and Tahir Mahmood, various cases cited by them, as also other 
cases on the issue of talaq and the validity of unilateral triple talaq without 
corroboration. It came to the conclusion that the talaq to be effective has to be 
"pronounced", which according to the Chambers Dictionary means, "to proclaim, to utter, 
to utter rhetorically, to declare, to utter, to articulate." In this case, according to the 


court, there is no proof of talaq having taken place on 11 July 1987. The court 
remarked: 63 - 

We are very clear in our mind that a mere plea taken in the written statement of a divorce 
having been pronounced sometime in the past cannot by itself be treated as effectuating 
talaq on the date of delivery of the copy of the written statement to the wife. The respondent 
No 2 [the husband] ought to have adduced evidence and proved the pronouncement of talaq 
on 11 July 1987 and if he failed in proving the plea raised in the written statement, the plea 
ought to have been treated as failed... A plea of previous divorce taken in the written 
statement cannot at all be treated as pronouncement of talaq by the husband on wife on the 
date of filing of the written statement in the court followed by delivery of a copy thereof to 
the wife. So also the affidavit dated 31 August 1988, filed in some previous judicial 
proceedings not inter parte, containing a self serving statement of respondent 2, could not 
have been read in evidence as relevant and of any value. 

Accordingly, it was held that there was no divorce and the husband would continue to 
be liable to maintain his wife until the obligation comes to an end in accordance with 
law. 

It is pertinent to point out that even though a Muslim husband is not obliged to give 
reasons for divorce but a unilateral pronouncement of talaq must be preceded by an 
attempt towards reconciliation by two arbiters. His mere arbitrary pronouncement of 
the talaq does not satisfy the procedural fairness injuncted by the Holy Quran to 
terminate a marriage. 64 

An issue that came up before the courts recently 65 was as regards the observance of 
"ha/a/a" 66 - by a wife who remarries the same husband after a divorce. The issue was 
analysed in great detail. The court discussed the different forms of divorce under the 
Muslim law and held that while observance of halala is mandatory if the wife is 
divorced by a triple talaq but, as in this case, if the divorce is under a divorce agreement 
which showed that it was a talaq "ahasan" consisting of a single pronouncement, then 
no halala is required and the remarriage between the parties is legal. 

1. Please see chapters on Marriage, Matrimonial reliefs, grounds for Matrimonial reliefs. 
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9.9 Judicial Divorce 

Unlike the husband, a wife has no absolute right to divorce her husband. She can, 
however, seek a divorce under certain conditions and grounds through a court. 

9.9.1 Prior to Shariat Act 

Prior to the Shariat Act, i.e., the Muslim Personal Law (Shariat) Application Act, 1937, 
the wife could sue the husband for divorce on the following grounds, viz: 

(i) Impotence: It had to be proved that: 

(a) the wife was a virgin at the date of filing the suit; 

(b) the husband was impotent at the time of marriage; 

(c) the wife had no knowledge of his impotency at the time of marriage; and 

(d) the husband was unable to consummate the marriage during the one year 
during which period the case was to be adjourned. 

(ii) Wart, i.e., false charge of adultery. 

9.9.2 After the Shariat Act 


After the Shariat Act of 1937, ila, i.e., vow of continence followed by actual abstinence 
for four months, and zihar were recognised by the strict Mohammedan law as good 
grounds for judicial divorce at the instance of the wife. The wife's right on these 
grounds was, however, not enforced by Indian courts. Ila and zihar are now grounds 
recognised under section 2 of the Shariat Act, 1937. 

9.9.3 Divorce under the Dissolution of Muslim Marriages Act, 1939 


The Dissolution of Muslim Marriages Act, 1939 was passed in order to consolidate and 
clarify the provisions of Muslim law and to remove doubts as to the effect of the 
renunciation of Islam by a married Muslim woman on her marriage tie. 

The following are the grounds on which a woman married under the Muslim law is 
entitled to obtain a decree of dissolution of her marriage: 67 

(i) The whereabouts of the husband have not been known for a period of four years. 
A decree passed on this ground, however, will not take effect for a period of six 
months from the date of such decree, and if the husband appears either in 
person or through an authorised agent within that period and satisfies the court 
that he is prepared to perform his conjugal duties, the court will then set aside 
the decree. In a suit for dissolution on this ground, the names and addresses of 
the persons who would have been the heirs of the husband under the Muslim law 
if he had died on the date of the filing of the plaint, shall be stated in the plaint; 
notice of the suit shall be served on such persons; and such persons shall have 
the right to be heard in the suit. 






(ii) Failure of the husband to provide for the maintenance of the wife for a period of 
two years. 

(iii) Sentence of imprisonment on the husband for a period of seven years. 

(iv) Failure without reasonable cause to perform marital obligations for a period of 
three years. 

(v) Impotence of the husband at the time of the marriage and continuing. Flowever, 
on an application by the husband, the court shall make an order requiring the 
husband to satisfy the court within one year from the date of such order, that he 
has ceased to be impotent; if the husband so satisfies the court within such 
period, a decree on this ground cannot be passed (for details, see chapter on 
"Impotency"). 

(vi) Insanity of the husband for two years, or that, he is suffering from leprosy or a 
virulent venereal disease. 

(vii) Repudiation of marriage by the wife. 

(viii) The husband treating the wife with cruelty; that is to say:— 

(a) habitually assaults her or makes her life miserable by cruelty of conduct 
even if such conduct does not amount to physical ill-treatment, or 

(b) associates with women of evil repute or infamous life, or 

(c) attempts to force her to lead an immoral life, or 

(d) disposes of her property or prevents her exercising her legal rights over 
it, or 

(e) obstructs her in the observance of her religious profession or practice, 
or 

(f) if he has more wives than one, does not treat her equitably in 
accordance with the injunctions of the Quran. 

(ix) Any other ground which is recognised as valid for the dissolution of marriage 
under Muslim law. 

It is pertinent to point out in this context that section 2 of the Muslim Personal Law 
(Shariat) Application Act, 1937, specifically provides that, 

Notwithstanding any custom or usage to the contrary, in all questions... regarding ... 
marriage, dissolution of marriage, including talaq, ila, zihar, li’an, khula and mubara'at... the 
rule of decision in cases where the parties are Muslims shall be the Muslim Personal Law 
(Shariat). 

In the context of clause (viii)(f) of section 2 of the Act, the mandate is not only for 
"equal treatment" of all wives but "equitable" treatment. Equitability is the crux and the 
treatment should be equitable treatment in accordance with the injunctions of the 
Quran. Contention that the husband treated the petitioner wife equally with other wife 
but not equitably was held to be no defence in a claim for wife's divorce under this 
clause. 68 - 

9.9.4 Failure to Maintain as a Ground for Divorce 


Whether the mere fact of the husband not maintaining the wife could be sufficient 
ground for the wife to seek dissolution for her marriage has been an issue on which 
judicial opinion has varied. While in some cases the courts have held that if the non¬ 
payment of maintenance by the husband is due to the wife's unreasonable withdrawal 



from his company, then he is under no legal obligation to maintain her and his failure to 
maintain her in that case would not afford her any ground; 6 ' there are others where the 
courts have held that the husband's duty is absolute. °- The omission of the words 
"without reasonable cause" in section 2(ii) is significant. While clause (iv) of section 2 
says that where a husband has failed to perform without reasonable cause his marital 
obligations for a period of three years a wife is entitled to dissolution of the marriage, 
the words "without reasonable cause" are conspicuous by their absence in clause (ii). 
Thus whatever the reason may be, the wife is entitled to a decree if the husband fails to 
maintain her for a period of two years. 

9.9.5 Irretrievable Breakdown 


A reference may be made of a recent decision of the Jharkhand High Court under 
clause (ix) of the Dissolution of Muslim Marriages Act, 1939. In Amma Khatoon v 
Kashim Ansari, 7 ' the court dissolved a marriage on the ground of irretrievable 
breakdown by invoking clause (ix). On the basis of the facts of the case, the court held: 

When an intolerable situation has been reached and the partners are living with hostility for 
a considerable number of years, it is legitimate to draw an inference that the marriage has 
broken down in reality and law should recognise it and try to end the relationship. Islam 
concedes the grounds of dissolution of marriage at the instance of the wife and the statute 
itself recognises it and preserves it as a saving provision under section (ix) of the Act when 
it enacted "any other ground which is recognised as valid for dissolution of marriage under 
the Muslim Law." 

As an incident, the court cited the case of Jameela, wife of Sabit Bin Kais, who hated 
her husband though he was very fond of her. It is said that Jameela requested the Holy 
Prophet to get her husband to divorce her, on her giving him her garden. Sabit was very 
ugly and Jameela is reported to have said, "if I had no fear of God, I should have struck 
him on the face whenever he approached me". Thereupon, the Prophet asked Sabit to 
take back the garden and divorce Jameela. This illustration shows the recognition by 
the Prophet of the rights of a Muslim wife to ask for divorce, when it was shown that 
the parties could not live within the limits of God. 

9.9.6 Effect of Apostasy/Conversion 


The renunciation of Islam by a married Muslim woman or her conversion to any other 
religion does not, by itself, operate to dissolve her marriage, but she may sue for 
dissolution on any of the grounds available to her under the Dissolution of Muslim 
Marriages Act, 1939. 

However, though apostasy of a Muslim woman is not by itself a ground for dissolution 
of her marriage, the conversion of a woman converted to Islam from some other faith 
to her original faith does, by itself, operate as an automatic dissolution of her marriage. 

In other words, section 4 of the Dissolution of Muslim Marriages Act, 1939 does not 
apply to a woman who is converted to Islam from some other faith, and re-embraces 
her former faith. Thus, if a Hindu girl becomes a convert to Islam and marries under 
Muslim law, and later renounces Islam and re-embraces Hinduism, the marriage would 
be automatically dissolved. 72 - If however, she does not re-embrace Hinduism, but 
becomes a convert to Christianity, then the marriage would not be dissolved 
automatically, because Christianity was not her former faith. 

In the case of the husband, after the Dissolution of Muslim Marriages Act, 1939, 
apostasy from Islam will operate as a complete and immediate dissolution of the 
marriage, since section 4 of the Act refers to a married Muslim woman and not a man. 
Thus, the position is that while apostasy of a married Muslim woman does not, by 




itself, dissolve her marriage, a husband's apostasy has the effect of immediate 
dissolution of the marriage. 

It may be pointed out here that prior to the Dissolution of Muslim Marriages Act, 1939, 
apostasy from Islam by one of the spouses operated as a complete and immediate 
dissolution of their marriage without requiring any court decree. 

1. Please see chapters on Marriage, Matrimonial reliefs, grounds for Matrimonial reliefs. 
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CHAPTER 9 SELECTED TOPICS ON MUSLIM LAW * 1 
(D) Iddat 
9.10 Meaning 


When a marriage is dissolved by death or divorce, the woman is prohibited from 
marrying within a specified time. This is known as iddat. It is a period of continence 
imposed on the woman. The purpose of iddat is to ascertain whether the woman is 
pregnant and avoid any confusion as to paternity. 1 

1. Please see chapters on Marriage, Matrimonial reliefs, grounds for Matrimonial reliefs. 
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(D) Iddat 
9.11 Duration 


A marriage could be dissolved either by death or divorce of the husband. The period of 
iddat in these two situations is as follows. 

9.11.1 Death 


(i) In the case of a woman who is pregnant at the time of husband's death, the 
period of iddat is four months and ten days, or until delivery, whichever period is 
longer. 

(ii) If the woman is not pregnant, the period is four months and ten days. 

9.11.2 Divorce 


(i) If a woman is subject to menstruation, the period of iddat upon divorce is three 
courses. 

(ii) If the woman is not subject to menstruation, it is three lunar months. 

(iii) If the woman is pregnant at the time of divorce, the iddat lasts until delivery 
whether it is less or more than three months. 

1. Please see chapters on Marriage, Matrimonial reliefs, grounds for Matrimonial reliefs. 
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(D) Iddat 

9.12 Commencement of Iddat 


If the marriage is dissolved by death, the period commences from the date of death; in 
case of divorce, it commences from the date of divorce. If the information of husband's 
death or divorce does not reach the wife until after the expiration of the period of iddat, 
then she is not bound to observe iddat. If the marriage is dissolved by death, 
observance of iddat by the wife is compulsory whether there has been consummation 
or not. However, in case of divorce, iddat is compulsory only when the marriage is 
consummated. A marriage with a woman undergoing iddat is irregular. 

1. Please see chapters on Marriage, Matrimonial reliefs, grounds for Matrimonial reliefs. 
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9.13 Rights and Duties during Iddat 


(i) The husband is bound to maintain the wife during the period of iddat. 

(ii) The wife cannot marry another person until completion of her iddat, and if the 
husband has four wives including the divorced one, he cannot marry a fifth wife 
until the completion of the divorced wife's iddat. 

(iii) The wife is entitled to deferred dower, and if the prompt dower has not been 
paid, it becomes immediately payable. 

(iv) In the event of death of either party before the expiration of the iddat period, the 
other is entitled to inherit from him or her in the capacity of wife or husband, as 
the case may be, if the divorce has not become irrevocable before the death of 
the deceased. 

(v) If the divorce is pronounced in death-illness, and the husband dies before the 
completion of wife's iddat, the wife is entitled to inherit from him, even if the 
divorce has become irrevocable prior to his death, unless the divorce has been 
effected without her consent. 

The Muslim Women (Protection of Rights on Divorce) Act, 1986, defines "iddat period " 

in case of divorce, as follows: 75 - 

(i) three menstrual courses after the date of divorce, if she is subject to 
menstruation; 

(ii) three lunar months after divorce, if she is not subject to menstruation; 

(iii) if she is enceinte at the time of her divorce, the period between the divorce and 
the delivery of her child or the termination of her pregnancy, whichever is earlier. 

The wife is entitled to a reasonable and fair provision and maintenance within the iddat 

period by her former husband. 76 

1. Please see chapters on Marriage, Matrimonial reliefs, grounds for Matrimonial reliefs. 

75. Muslim Women (Protection of Rights on Divorce) Act, 1986, section 2(b). 

76. See Section on "Maintenance for Muslim Wives" on the chapter "Maintenance." 
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(E) Acknowledgement of Paternity 

Under the Islamic Law, one of the ways to establish a child's paternity is by 
"acknowledgement", i.e., iqrar. Acknowledgement can be made where: (a) the paternity 
of a child is not known or not established beyond doubt; (b) it is not proved that the 
child is the offspring of zina, i.e., illicit intercourse and (c) the circumstances are such 
that they do not rebut the presumption of paternity. 

The doctrine of acknowledgement of paternity has been lucidly explained in 
Muhammad Allahadad v Mohommad Ismail: 77 ' 

Where the paternity of a child, that is, his legitimate descent from his father cannot be 
proved by establishing a marriage between his parents at the time of his conception or birth, 
the Muhammadan law recognises "acknowledgement" as a method whereby such marriage 
and legitimate descent can be established as a matter of substantive law for purposes of 
inheritance. 

The Muhammadan law of acknowledgement of parentage with its legitimating effect has no 
reference whatsoever to cases in which the illegitimacy of the child is proved and 
established, either by reason of a lawful union between the parents of the child being 
impossible (as in the case of an incestuous intercourse or an adulterous connection) or by 
reason of marriage necessary to render the child legitimate being disproved. The doctrine 
relates only to cases where either the fact of the marriage itself or the exact time of its 
occurrence with reference to the legitimacy of the acknowledged child is not proved in the 
sense of the law as distinguished from disproved. In other words, the doctrine applies only 
to cases of uncertainty as to legitimacy, and in such cases acknowledgement has its effect, 
but that effect always proceeds upon the assumption of a lawful union between the parents 
of the acknowledged child. 

To state the facts of the case briefly, A, claiming to be the eldest son of G, brought a 
suit against / and his three sisters for his rights in certain villages. / and his three 
sisters were born to Moti Begum after his marriage to G; but A was born to her at a time 
unknown. Nothing was known or proved as to who the father of A was, it being certain 
that the mother was Moti Begum. G, during his lifetime, had acknowledged A as his 
legitimate son. It was held: (i) that there was no proof of the paternity of A; (ii) that 
there was no legal impediment to the marriage of G with Moti Begum; and (iii) that it 
was not proved that A was the offspring of zina (illicit intercourse), or that he was the 
natural son of G born before his marriage with Moti Begum. Therefore, A had the status 
of an acknowledged son of G and as such had the right to inherit G's property with /, 
and his sisters. 78 - 

Thus, the conditions for a valid acknowledgement are: 


(1) The acknowledgement must be not merely of sonship, but must be made in 
such a way that it shows that the acknowledger meant to accept the other not 
only as his son but as his legitimate son. 

(2) The ages of the parties must be such as to admit of the acknowledger being the 
father of the person acknowledged. According to Bailie, the acknowledger must 
be at least twelve-and-a-half years older than the person acknowledged. 

(3) The person acknowledged must not be the offspring of zina, i.e., adultery, incest 
or fornication, i.e, where the mother was at that time the wife of another man, or 
had been divorced by the acknowledger and the legal bar to remarriage had not 
been removed, or was within the prohibited degrees of the acknowledger. If the 
marriage is disproved, the issue would be the issue of fornication. 


( 4 ) 


The person acknowledged must not be known to be the child of another man. 

(5) The acknowledgement must not have been repudiated by the person 
acknowledged. 

The acknowledged child may be a son or a daughter. Further, acknowledgement may 
be express or implied from circumstances such as a habitual or open treatment of a 
person as legitimate child of the father; a mere casual admission is not enough. A 
prolonged cohabitation in the nature of concubinage, inconsistent with the relation of 
husband and wife is not sufficient, nor can such presumption arise in case of a 
common prostitute. 

A valid acknowledgement gives right of inheritance to the children, the parents and the 
wife. An acknowledgement once made, cannot be revoked. 79 

1. Please see chapters on Marriage, Matrimonial reliefs, grounds for Matrimonial reliefs. 

77. (1888) ILR 10 All 289, pp 334-335, quoted by Mulla, Principles of Mohammedan Law, 1972, p 
324, para 342. 

78. Quoted by Fyzee, Outlines of Mohammedan Law, 1974, pp 192-93. 

79. Fyzee, Outlines of Mohammedan Law, 1974, p 196; Mulla, Principles of Mohammedan Law, p 
328, para 346. 
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(F) Mahr (Dower) 

9.14 Introduction 


"Mahr or dower is a sum of money or other property which the wife is entitled to receive 
from the husband in consideration of the marriage". 80 - Justice Mahmood defined 
dower as follows: 81 

Dower under the Muhammadan law, is a sum of money or other property promised by the 
husband to be paid or delivered to the wife in consideration of the marriage, and even where 
no dower is expressly fixed or mentioned at the marriage ceremony, the law confers the 
right of dower upon the wife. 

In pre-lslamic Arabia, sadaq was a gift to the wife, but mahr was paid to the wife's 
father as compensation for parting with the daughter upon her marriage. But when 
Islam was promulgated, the prophet directed that some money or property should be 
given by the husband to the wife herself and not to the guardian. "Thus Islam sought to 
make mahr into a real settlement in favour of the wife, a provision for a rainy day and, 
socially, it became a check on the capricious exercise by the husband of his almost 
unlimited power of divorce. A husband thinks twice before divorcing a wife when he 
knows that upon divorce the whole of the dower would be payable immediately." 82 - 

Dower has generally been defined as consideration for marriage contract. Under the 
Muslim law, marriage is a civil contract and dower is an essential part of it. The word 
"consideration," however, is not used in the sense in which the word is used in the 
Contract Act, 1872. Under Mohammedan law, dower is an obligation imposed upon the 
husband as a mark of respect to the wife. According to Justice MAHMOOD in Abdul 
Kadir, 83 - "mahr had been compared to the price in a contract of sale because marriage 
is a civil contract and sale is a typical contract to which Mohammedan jurists are 
accustomed to refer by way of analogy. If dower were the bride price, a post-nuptial 
agreement to pay dower would be void for want of consideration, but such an 
agreement is valid and enforceable." 

The following observations of LORD PARKER of Waddington in Hamira Bibi v Zubaid 
Bibi, 84 - are a complete elucidation of the entire concept and rationale of dower: 

Dower is an essential incident under the Mussulman law to the status of marriage, to such 
an extent this is so that when it is unspecified at the time the marriage is contracted the law 
declares that it must be adjudged on definite principles. Regarded as a consideration for the 
marriage, it is, in theory, payable before consummation; but the law allows its division into 
two parts, one of which is called "prompt", payable before the wife can be called upon to 
enter the conjugal domicile; the other "deferred” payable on the dissolution of the contract 
by the death of either of the parties or by divorce ... But the dower ranks as a debt, and the 
wife is entitled, alongwith the other creditors, to have it satisfied on the death of the 
husband out of his estate. Her right, however, is no greater than that of any other unsecured 
creditor, except that if she lawfully obtains possession of whole or part of his estate, to 
satisfy her claim with the rents and issues accruing therefrom, she is entitled to retain such 
possession until it is satisfied. This is called the widow's lien for dower, and this is the only 
creditor's lien of the Mussulman law which has received recognition in the British Indian 
Courts and at this Board. 

Thus, the following ingredients and principles emerge from the above analysis. 

1. Please see chapters on Marriage, Matrimonial reliefs, grounds for Matrimonial reliefs. 

80. Mulla, Principles of Mohammedan Law, 1972, p 277, para 285. 

81. Abdul Kadir v Salima, (1886) 8 All 149, p 157. 



82. Fyzee, Outlines of Mohammedan Law, 1974, p 133. 

83. (1886) 8 All 149. 

84. AIR 1916 PC 46 : 43 IA 294 quoted in Fyzee, Outlines of Mohammedan Law, 1974, p 134. 
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(F) Mahr (Dower) 

9.15 Kinds of Dower 


Dower is an essential component of marriage and is payable, whether a sum has been 
fixed or not. There can be no marriage without mahr. Dower may be either specified or 
unspecified. It may be fixed either before or at time of or after marriage. 

9.15.1 Specified Dower (Al-mahr al-musamma) 


A husband may settle any amount he likes by way of dower to his wife. Usually it is 
fixed at the time of marriage, and the qazi performing the nikah enters the amount in 
the register or there may be a regular contract called Kabin-nama with numerous 
conditions. Where the amount has been specified, the husband is obliged to pay the 
whole of it. 

In the case of a minor husband, his father has the power to make the contract of dower 
on behalf of the minor, and the contract is binding on the husband. On attaining the age 
of majority, he cannot take the plea that he was not a party to the contract. There is a 
difference between the Shia law and the Sunni law on this issue. Where the dower is 
fixed by father or other guardian on behalf of a minor husband, under Sunni law, he 
does not thereby render himself personally liable for its payment unless he stands a 
surety. In the case of Shia law, irrespective of whether he is a surety or not, the liability 
for dower rests on the father. Thus, in Syed Sabir Husain v Farzand Hasan, 85 - a Shiite 
father had made himself surety for the payment of the mahr of his minor son. After his 
death, it was held that his estate was liable for the payment of his son's mahr. 
Accordingly, each heir was made responsible for a portion of the wife's claim in 
proportion to the share received by the particular heir on distribution from the estate of 
the deceased. The heirs were, however, liable only to the extent of the assets received 
by them from the deceased, and not personally. 

Specified dower may be prompt or deferred. 

9.15.2 Prompt Dower 


Prompt dower is payable immediately after the marriage if demanded by the wife. She 
may demand the same at any time before or after consummation. So long as the 
prompt dower remains unpaid, the wife may refuse to live with the husband as a wife. 
Non-payment of prompt dower is also a complete defence in a suit for restitution of 
conjugal rights filed before consummation. If, however, the suit is filed after 
consummation, the court, while decreeing restitution would make it conditional on the 
payment of prompt dower. 

If the prompt dower is not paid the wife, and after her death her heirs, may sue for such 
dower within the limitation period which is three years. The period of limitation 
commences when the demand is made and refused or, when the marriage is dissolved 
by death or divorce. 

9.15.3 Deferred Dower 






Mahr which is payable on the dissolution of marriage by death or divorce or on the 
happenings of a specified event is known as deferred dower. Deferred dower does not 
become "prompt" merely because the wife demands it. 86 - 

Where it is not fixed at the time of marriage whether the dower is to be prompt or 
deferred, then, according to the Shia law, the rule is to regard the whole as prompt. 
According to the Sunni law, part is regarded as prompt and part as deferred. The 
proportion referable to each class is regulated by the status of the parties and on the 
amount of the dower settled. 

On the dissolution of the marriage, the wife is entitled to the immediate payment of the 
whole unpaid dower if the marriage was consummated; if the marriage was not 
consummated; then she is entitled to only half the specified dower. If the same is not 
paid, the wife, and after her death, her heirs, may file a suit within three years from the 
dissolution of the marriage. 

The wife's interest in the deferred dower is a vested interest, and is not contingent. 
Thus, it cannot be displaced by the happening of any event, and in case of her own 
death also, her heirs can claim the amount. 

9.15.4 Proper Dower (Mahr al-mithl) 


When the amount of the dower has not been settled or even when there is an express 
stipulation at the time of the marriage that the wife will not claim any dower, the wife is 
still entitled to proper or customary dower. The amount is fixed at the discretion of the 
court. The court is, however, guided by the following considerations: 

(i) the social position of the bride's father's family; 

(ii) her own personal qualifications. The Hedaya lays down the important rule that 
her "age, beauty, fortune, understanding and virtue" must be taken into 
consideration; 

(iii) the amount fixed upon her female paternal relations, i.e. sisters or paternal 
aunts, who are considered to be her equals; 

(iv) the social position of the husband and his means, are, however, of little account 
according to Fyzee. 87 

1. Please see chapters on Marriage, Matrimonial reliefs, grounds for Matrimonial reliefs. 

85. Syed Sabir Husain v Farzand Hasan, 65 IA 119. 

86. Manihar Bibi v Rakha Singh, AIR 1954 Manipur 1. 

87. Fyzee, Outlines of Mohammedan Law, pi 37. 
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9.16 Amount of Mahr 


The amount of mahr may be either fixed or not. If it is fixed, it cannot be less than the 
minimum laid down by the law, which is 10 dirhams in case of Hanafi law and three 
dirhams in case of Maliki law. Under the Shia law, no minimum amount is prescribed. 
Under the Shia law, the proper dower can never exceed 500 dirhams, the dower fixed for 
the Prophet's daughter Fatima. The prophet once allowed the marriage of an indigent 
person for a silver ring; and on another occasion, merely on the condition that the 
husband should teach the Koran to his wife. 88 - 

1. Please see chapters on Marriage, Matrimonial reliefs, grounds for Matrimonial reliefs. 

88. Fyzee, Outlines of Mohammedan Law, p 138. 
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(F) Mahr (Dower) 

9.17 Increase of Dower 

A husband may at any time after marriage increase the amount of dower. He cannot, 
however, decrease the same without the wife's consent. 

1. Please see chapters on Marriage, Matrimonial reliefs, grounds for Matrimonial reliefs. 
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(F) Mahr (Dower) 

9.18 Remission of Dower 


The wife may remit the dower wholly or partially. But the remission must have been 
made with free consent. Thus a remission made by a wife when she was in great 
mental distress owing to her husband's death was not held to be made with free 
consent. 59 A Muslim girl who has attained puberty is competent to relinquish her mahr, 
although she may not have attained the age of majority, viz 18 years, within the 
meaning of Indian Majority Act, 1875. The remission of mahr by a wife is called hibat al- 
mahr or hiba-e-mahr. Remission under some compulsion cannot be upheld. For 
instance, in Shah Bano v Iftekhar Muhammad , 9C it was held that if a wife feels that she 
can win over the affection of her husband only by giving up her claim for mahr and 
executes a document to that effect, she cannot be held to be a free agent, and it would 
be against the principles of justice and equity to hold that she is bound by the terms of 
the deed. 

1. Please see chapters on Marriage, Matrimonial reliefs, grounds for Matrimonial reliefs. 

89. Nurannessa v Khaje Mahomed, (1920) 47 Cal 537; Hansumiya Dadamiya v Halimunnissa 
Hafizuiia, (1942) 44 Bom LR 126. 

90. Shah Bano v Iftekhar Muhammad, PLD 1956 (WP) Karachi 363. 



CHAPTER 9 SELECTED TOPICS ON MUSLIM LAW 1 


(F) Mahr (Dower) 

9.19 Enforcement of Dower 


The claim of the wife or widow for the unpaid portion of dower is an unsecured debt 
due to her from her husband or his estate on his death. During her lifetime she can 
recover the debt herself from the estate of the deceased husband. If she predeceases 
the husband, her heirs become entitled to her dower. 91 

Dower ranks as a debt. However, the wife's right is no greater than that of any other 
unsecured creditor, except that if she obtains possession of the deceased husband's 
property lawfully and without force or fraud, she is entitled to hold it until her debt is 
satisfied. Her right is an actionable claim which is assignable and can thus be taken in 
execution by the widow's creditors. The heirs of the husband are not personally liable 
for payment of dower-debt. They are liable to the extent only of a share of the debt 
proportionate to his share of the estate. Therefore, where the widow is in possession of 
her husband's property under a claim for her dower, the other heirs of her husband are 
severally entitled to recover their respective shares upon payment of quota of the 
dower debt proportionate to those shares. 92 

It is significant to note that the right of retention of the husband's property comes into 
existence only after the husband's death or upon divorce. The wife can retain 
possession only where such possession was in her hands in lieu of her unpaid dower, 
and not if she is in possession for some other reason; her right of retention is simply 
the right to continue the possession. Thus, if the property was not in possession during 
the lifetime of the husband, she cannot obtain its possession after his death under this 
right. The right of retention gives no title to her; she cannot alienate the property by way 
of sale, mortgage, gift etc. The right does not constitute a charge; thus, if the property 
under her retention has been mortgaged by her deceased husband, the mortgagee can 
sell it and oust her from possession. In Maina Bibi v Choudhary Vakil Ahmad? 3 the 
nature of the widow's right of retention was discussed by the Privy Council. Upon the 
death of the husband Muinuddin in 1890, his widow, Maina Bibi, retained certain 
immovable properties of the deceased husband in lieu of her unpaid dower. The legal 
heirs of the husband did not pay her unpaid dower. The widow purported to make a gift 
of the entire property to certain persons. The plaintiffs challenged this gift and the Privy 
Council held that the widow had no power to make a gift of the properties. It was 
further held 9 that the possession of the property being once peaceably and lawfully 
acquired, the right of the widow to retain it till the dower debt is paid is conferred upon 
her by Mohammedan law. Further, they said, 95 it is not exactly a lien, nor a mortgage, 
usufructuary or other, and the widow, who holds possession of her husband's property 
until she has been paid her dower, has no estate or interest in the property, as has a 
mortgagee under an ordinary mortgage. 

A widow in possession of the husband's estate is bound to account to the other heirs 
of her husband for the rents and profits received by her out of the estate. She is entitled 
to compensation for forbearing to enforce her right to dower debt. She may give up her 
right to compensation. 0 

1. Please see chapters on Marriage, Matrimonial reliefs, grounds for Matrimonial reliefs. 

91. Ameer Ali, II, p 449 as quoted in Fyzee, Outlines of Mohammedan Law, p 140. 

92. Mulla, Principles of Mohammedan Law, p 283, para 294. 



93. Maina Bibi v Choudhary Vakil Ahmad, 52 IA145. 

94. Ibid, p 150. 

95. Ibid, p, 151. 

96. Mulla, Principles of Mohammedan Law, p 287, para 300. 


MISCELLANEOUS 


This section briefly discusses some important issues in the context of family law, like 
legitimation of children of void and voidable marriage, repudiation of marriage, different 
types of guardians, doctrine of factum valet, customary law, Foreign Marriage Act, 1969, 
and recognition of foreign divorce decrees. 



CHAPTER 10 MISCELLANEOUS 


(A) Legitimation of Children of Void and Voidable Marriage 
10.1 Introduction 


The conditions for a void or voidable marriage are laid down under all personal law 
statutes. While the breach of some conditions is considered very serious, and the 
marriage is rendered void, the non-compliance of others renders a marriage voidable 
only. The basic distinction between a void and voidable marriage is that while in the 
former there is no legal status conferred on the parties and the marriage is void ab 
initio, i.e., right from inception, in the latter, all rights and obligations of matrimony 
subsist until the marriage is annulled by the court. Besides, a void marriage may be 
declared a nullity at the instance of either party, but in case of voidable marriage, the 
decree of annulment can be made by the court at the instance of the aggrieved party. 



CHAPTER 10 MISCELLANEOUS 


(A) Legitimation of Children of Void and Voidable Marriage 
10.2 Hindu Law 


As regards the status of children, while children of voidable marriage were legitimate, 
those born out of void marriage were considered to be illegitimate under the Hindu 
Marriage Act, 1955, 1 (prior to 1976), unless the parties to such marriage obtain a 
decree of annulment in respect of the marriage. In other words, if any of the parties to 
the marriage do not choose to make a petition under section 11, the children of such 
marriage remain illegitimate, and if any of the parties to such marriage dies before any 
such decree is passed, the children would not be protected. Thus, in a suit by the 
second wife of a deceased and her minor daughter against the children by the first wife 
for partition of the estate of the deceased, it was held that the second marriage was 
void since it had taken place after the Hindu Marriage Act, 1955 came into force, and 
the first wife being alive, the deceased could not have taken the second wife; it was 
also held that the child by the second wife was illegitimate and could not be regarded 
as legitimate under section 16 of the Act since marriage was not got declared void on a 
petition under section 11. 2 

However, children of void and voidable marriage, which has been annulled by a decree, 
were deemed to be the legitimate children "for the purpose of inheriting their parent's 
property". 

Though the provision contained in section 16 aimed at protecting the rights of children 
whose parents' marriage suffered from a legal flaw, it did not serve this purpose as 
children could be legitimated only if the parents obtained a decree of nullity. If the 
parents failed to go to court for such decree, the children remained illegitimate. 

This provision was criticised in several judgments, 3 as it appeared to be inconsistent 
with the intention of the legislature, which obviously was not to render children of a 
void marriage illegitimate if a decree to that effect was not obtained. This issue was 
deliberated by the Law Commission 4 - and there were two proposals made, viz: 

(i) the condition of a decree of nullity should be done away with; and 

(ii) the section should apply only if at the time of intercourse resulting in birth (or at 
the time of celebration of the marriage where marriage takes place after 
intercourse) both or either of the parties reasonably believed that the marriage 
was valid. 

The latter proposal did not find favour. It was pointed out that in the context of the 
status of children born of a void marriage, four options could be possible: 

(i) such children should be regarded as filius nullius with no status; 

(ii) they should be deemed legitimate for purposes of succeeding to their parents, 
provided the marriage was contracted bona fide without knowledge of any 
impediment; 

(iii) they should be entitled to succeed to their parents in all cases; 

(iv) they should be entitled to succeed to other relations in all cases. 



The Law Commission found the third view as most acceptable, as it was fair to the 
innocent children and also in harmony with changing social opinion. While it did not 
give legitimacy to the marriage relationship as such, it sought to mitigate the hardship 
on children. The Commission therefore, recommended revision of section 16. In 1976, 
the section was amended. 1 2 3 * 5 - Consequent to the amendment, the position under the 
Hindu Marriage Act, 1955 and the Special Marriage Act, 1954 is that, notwithstanding 
that no decree of nullity has been obtained in the case of a void or voidable marriage, 
the children would be deemed to be legitimate as if the marriage was valid. 

Section 16 of the Hindu Marriage Act, 1955 reads as follows: 

[s 16] Legitimacy of children of void and voidable marriages.— 


(1) Notwithstanding that marriage is null and void under section 11, any child of such 
marriage who would have been legitimate if the marriage had been valid, shall be 
legitimate, whether such child is born before or after the commencement of the 
Marriage Laws (Amendment) Act, 1976 (68 of 1976), 6 * and whether or not a decree of 
nullity is granted in respect of that marriage under this Act and whether or not the 
marriage is held to be void otherwise than on a petition under this Act. 

(2) Where a decree of nullity is granted in respect of a voidable marriage under section 
12, any child begotten or conceived before the decree is made, who would have been 
the legitimate child of the parties to the marriage if at the date of the decree it had 
been dissolved instead of being annulled, shall be deemed to be their legitimate child 
notwithstanding the decree of nullity. 

(3) Nothing contained in sub-section (1) or sub-section (2) shall be construed as 
conferring upon any child of a marriage which is null and void or which is annulled by a 
decree of nullity under section 12, any rights in or to the property of any person, other 
than the parents, in any case where, but for the passing of this Act, such child would 

have been incapable of possessing or acquiring any such rights by reason of his not 

being the legitimate child of his parents. 

At the outset it may be mentioned that the constitutional validity of this section was 
challenged in PEK Kalliani Amma v K DeviJ wherein the Supreme Court held that 
section 16 is not ultra vires the Constitution. In view of the legal fiction contained in 
section 16, the illegitimate children, for all practical purposes, including succession to 
the property of their parents, have to be treated as legitimate; property rights, however, 
are limited to the properties of the parents. 

A mention may be made of a few cases on the point. In Rameshwari Devi v State of 
Bihar, 8 the Supreme Court acknowledged children born of a legally valid marriage and 
children born of a void marriage on an equal status. The case concerned payment of 
family pension and death-cum-retirement gratuity to two wives and their sons. The 
deceased had entered into a second marriage while his first marriage was subsisting. 

He had one son from the first marriage and four sons from the second bigamous 

marriage, and hence, void marriage. The High Court held that sons of both wives were 
equally entitled to a share in the family pension and death-cum-retirement gratuity, 
while the second wife would not be entitled to anything. In appeal to the Supreme Court 
against this order, the first wife argued that the second marriage being void and no 
marriage in the eyes of the law, the children born of the relationship had no rights. The 
court, however, held that though the second wife could not be termed as the widow of 
the deceased, the fact that she lived with him for 24 years as his wife and had four 
sons from him was established. While she would not be entitled to any share, her sons 
would get equal rights alongwith the first widow and her son, the court held. Likewise, 
in G Nirmalamma v G Seethapathi , 9 - where the marriage was void as it took place during 
the subsistence of the earlier marriage of the deceased with the mother of the son, it 



was held that the son has to be equated with the sons of the earlier marriage, as legal 
heirs under sections 8, 10 and the Schedule annexed to the Hindu Succession Act, 
1956. The son, according to the court, has to be treated as coparcener of property held 
by the father whether the property was originally joint family property or not. The only 
limitation being that during the lifetime of the father, son of a void marriage is not 
entitled to seek a partition. 

Kangavalli vSaroja , 11 - reiterated the position that while a wife of a void marriage has no 
right to the property of her deceased husband, the children have an equal right along 
with the legitimate children. In this case, the deceased married the appellant during the 
subsistence of his first marriage. After his death, the appellant (second wife) filed a suit 
for declaration that she and her four children, along with first wife and her child, and 
husband's mother are equally entitled to the deceased's terminal benefits. The trial 
court dismissed the claim of the appellant, but declared her four children as heirs. 
Against this, the first wife filed an appeal which was allowed; hence, the second wife's 
appeal. The court found enough and more evidence to establish that the deceased was 
the biological father of the four children of the second wife; accordingly, in view of 
section 16 of the Hindu Marriage Act, 1955, they were legitimate children and heirs of 
the deceased. The second wife, however, was held not to be entitled as heir because 
her marriage was void under section 11 of the Hindu Marriage Act, 1955. 

In Parvathi v K Sivalingam , 12 - presumption of marriage was drawn on the basis of long 
cohabitation between the deceased male (who had another two wives) and a female 
and their son were held to be entitled to claim a share in the self-acquired properties of 
the deceased, vide section 16. 

In Prem Devi v Director of DG Border , 13 the pensionary benefits of the deceased were 
divided between the first wife and the children of the second wife of the deceased. 

Bharatha Matha v R Vijaya Ranganathan , 14 - is a judgment on the issue of property rights 
of children born of a live-in-relationship. To state the facts: "R" the alleged wife in a live- 
in-relationship was already married to "A" and while that marriage was subsisting, she 
entered into a live-in-relationship with one "M". After the death of "M", property disputes 
ensued and it was argued that due to long live-in-relationship the marriage between "R" 
and "M" should be presumed and hence, children born of that relationship would be the 
legitimate children of "R" and "M" and therefore, entitled to coparcenary property of 
their father viz, "M". It was held that in this case no presumption of marriage on the 
basis of long cohabitation could be drawn as "R" was already in married state when she 
started living with "M". Hence, the children born to them would be illegitimate and the 
question of inheritance of coparcenary property by them could not arise. Fiction of 
legitimacy created by section 16 is limited only to the extent of rights in the property of 
the parents, the court held. 

The scope of this provision, however, is still very restrictive since children born of a 
marriage which is void under circumstance not mentioned in section 11 of the Act are 
not given the benefit of section 16. Thus, in Ramkali v Mahila Shyamwati , 1: the court 
held that the condition precedent for invoking the statutory fiction envisaged under 
section 16 is that there must be either a de jure or de facto marriage. In a case, where 
there was no proof of solemnisation of marriage, nor even a proof that there was a de 
jure or de facto marriage, then children born of such union cannot be conferred 
legitimacy under the provisions of section 16 of the Act. In Laxmi Sahoo v Chatarbhuj 
Sahoo} 6 - the wife along with minor daughter filed a suit for declaration that there was a 
valid marriage between her and the respondent and the female child born to them was 
out of that marriage. She alleged desertion and filed a petition for maintenance also, 
under section 125 of the Code of Criminal Procedure, 1973, which was rejected. In the 
proceedings before the family court, it was held that there was no marriage and much 
less that the daughter was born of him. Her appeal against the order was also 


dismissed as the court found that there was no proof of marriage and there were 
contradictory statements by the witnesses in this regard. According to the court, had 
the marriage between the appellant wife and respondent been proved, even though 
declared invalid, the child born through their union could have claimed rights under 
section 16 of Hindu Marriage Act, 1955 but in this case no marriage could be proved, 
"as she has given prevaricating statements with regard to such marriage." The 
legitimacy of the child was thus, held to be shrouded in mystery. Likewise, in Chodon P 
Shyamalavalli vKJisha,^ 7 where there was no solemnisation of marriage at all, children 
born of such alliance could not obtain benefits conferred under section 16 of the Act. 
Similarly, in Babulal v A/afh/Jba/, 18 where the mother and father of the child were just 
living together without any marriage, it was held that after the death of the father, the 
child could not file a suit for partition and claim the share of his father in the joint 
family property. There being no marriage but just a physical relationship between his 
mother and father, the child could not get the benefit of section 16 of the HMA, the 
Court ruled. 

Kuppan v Kuppusamy Gounder , 19 - was also a case of property claimed by plaintiffs/ 
appellants under section 16 of the Act. It was held that since the alleged marriage of 
their parents after a customary divorce of the earlier marriage was not proved, they 
were not entitled to the benefit. 

In Jinia Keotin v Kumar Sitaram Manjhi, 20 while reiterating that by a fiction of law 
children born of void or voidable marriage are deemed to be legitimate emphasised 
that their property rights are confined only to the parents. The argument that once 
status of legitimacy has been conferred they should be treated at par for purposes of 
inheritance with children born in wedlock was rejected. Any attempt to do so would 
amount to doing, not only violation of the provision specifically engrafted in sub-section 
(3) of section 16 of the Act, but also would attempt to re-legislate on the subject under 
the guise of interpretation against the will expressed in the enactment, the court held. 

Lamenting on this restrictive provision, the Kerala High Court in Krishna Kumari 
Thampuran v Palace Admn Board observed: 21 

For the indiscretion of the parents, the poor innocent children should not be made to suffer 
but at the same time by that legal fiction the right of others shall not be affected, and 
therefore, the rights of such children are confined to the property of parents who alone are 
responsible for the difficult position children are put in. 

Thus, in Shahaji Kisan Asme v Sitaram Konde Asme , 22 - also which was a case of 
inheritance, it was held that as per the provision of section 16(3) of the Hindu Marriage 
Act, 1955, illegitimate children are entitled to inherit property of their parents alone and 
parents does not include grandparents. 

Where, however, a father is the sole coparcener at the time of his death, the 
coparcenary property held by him is his separate and exclusive property to which such 
child would be entitled. 23 

In Pashupati Nath Singh v State of Bihar, 2 ' the issue of compassionate appointment of 
the son of second void marriage was involved; while the District Compassionate 
Appointment Authority rejected his claim, on appeal the court held that the policy 
decision for compassionate appointment refers only to a son and as son of second 
wife is also a legitimate son under section 16, his claim for compassionate 
appointment cannot be rejected. 

The provision under the Special Marriage Act, 1954 is the same as under the Hindu 
Marriage Act, 1955. 25 
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CHAPTER 10 MISCELLANEOUS 


(A) Legitimation of Children of Void and Voidable Marriage 
10.3 Parsi Law 


Under the Parsi Marriage and Divorce Act, 1936 26 as amended in 1988, 
"notwithstanding that a marriage is invalid under any of the provisions of sub-section 
(1) of section 3 any child of such marriage who would have been legitimate if the 
marriage had been valid, shall be legitimate." The conditions prescribed for a marriage 
under section 3(1) are that the parties should not be within the prohibited degrees of 
consanguinity or affinity as prescribed; it should be solemnised according to the Parsi 
form of ceremony called ashirvad and the parties should not be below the age of 21 in 
case of boy and 18 in case of girl. Thus, only children born of a marriage solemnised in 
contravention of any of these conditions would be deemed to be legitimate. 

26. Parsi Marriage and Divorce Act, 1936, section 3(2). 



CHAPTER 10 MISCELLANEOUS 


(A) Legitimation of Children of Void and Voidable Marriage 
10.4 Christian Law 


Under the Indian Divorce Act, 1869, children of marriages annulled on ground of bigamy 
contracted in good faith and with full belief of the parties that the former spouse was 
dead, or on the ground of insanity, are entitled to succeed in the same manner as 
legitimate children, to the estate of the parent who, at the time of the marriage was 
competent to contract. 27 - Thus, if a father is incompetent to enter into a marriage 
because of insanity or because his former wife was alive, then the children will succeed 
only to the mother and not to the father. This appears to be an unfair and illogical 
provision. It does not confer status of legitimacy, but only a concession under certain 
situations, to succeed to the estate of a parent who is competent to contract the 
marriage. 

It is pertinent to note that children born of a marriage which is void for reasons other 
than the two mentioned above, have no legal status at all. Thus, children born of a 
marriage within prohibited degrees of consanguinity or affinity, or of a marriage where 
the husband is impotent, are not covered by section 21 of the Indian Divorce Act, 1869 
and therefore do not enjoy status of even partial legitimacy like children of bigamous 
marriage or a marriage which is void for reasons of insanity. Even the amendment of 
the Act in 2001 has not made any change in the original provision. 

27. Indian Divorce Act, 1869, section 21. 

28. Kusum, "Rights and Status of Illegitimate Children", Journal of Indian Law Institute, vol 40, 
1998, pp 299-310; Kusum, "The Indian Divorce (Amendment) Act, 2001: A Critique," Journal of 
Indian Law Institute, 2001, vol 43, pp 550-558. 



CHAPTER 10 MISCELLANEOUS 


(A) Legitimation of Children of Void and Voidable Marriage 
10.5 Muslim Law 


Muslim law does not recognise legitimation, and a child who is clearly illegitimate 
under the law cannot be conferred a status of legitimacy. A child can, however, be 
acknowledged as legitimate in certain situations viz, where: 

(i) paternity of the child is either not known or is not established beyond doubt; 

(ii) it is not proved that the child is the offspring of illicit intercourse (zina); and 

(iii) the circumstances are such that marriage between the acknowledger and the 
mother is not an impossibility. 

This is known as the doctrine of acknowledgement of paternity. A valid 
acknowledgement is not revocable and gives rights of inheritance to the child. 

This doctrine of acknowledgement of paternity is, however, different from legitimation 
as provided under the other personal laws.- 9 

10.5.1 Need for review in view of Protection of Women from Domestic 
Violence Act, 2005 


It is significant to note that the Protection of Women from Domestic Violence Act, 
2005, recognises live-in relationships "in the nature of marriage" and protects the rights 
of women and children under that relationship. Section 16 of the Hindu Marriage Act, 
1955 needs to be reviewed in view of this. In fact, courts have already started 
recognising the status of children born in such relationship. 30 - 

29. Fyzee, Outlines of Mohammedan Law, 1974, p 196; Mulla, Principles of Mohammedan Law, 
1972, p 328. 

30. See e.g. Mohan Singh v Rajni Kant, Civil Appeal No 6466 of 2004, order dated 13 August 
2010 . 




CHAPTER 10 MISCELLANEOUS 


(B) Repudiation of Marriage or Option of Puberty 

Despite laws against child marriages, it is common knowledge that child marriages are 
quite rampant in our country. The Hindu Marriage Act of 1955 and the Dissolution of 
Muslim Marriages Act of 1939, give an option to a minor wife to repudiate such 
marriage. The Muslim law gives this option to a minor husband also. The right to avoid 
underage marriage has now been given to the husband also (section 3(1) prohibition of 
Child Marriage Act, 2006). 



CHAPTER 10 MISCELLANEOUS 


(B) Repudiation of Marriage or Option of Puberty 
10.6 Hindu Law 


Under section 13(2)(iv) of the Hindu Marriage Act, 1955, a wife may present a petition 
for dissolution of the marriage by a decree of divorce on the ground that her marriage 
(whether consummated or not) was solemnised before she attained the age of 15 
years and she has repudiated the marriage after attaining that age, but before attaining 
the age of 18 years. This provision was introduced in 1976. Thus, even though a 
marriage solemnised in violation of prescribed minimum age of marriage under section 
5(iii) of the Hindu Marriage Act, 1955 (which is 18 years for girls and 21 years for boys) 
is not invalid, 31 a wife has been given an option to repudiate such marriage. 

10.6.1 Ingredients 


The ingredients of this clause are: 

(i) The marriage was solemnised before she was 15. 

(ii) She has exercised her right of repudiation after attaining age of 15, but before 
completing age of 18. 

(iii) Consummation or non-consummation is immaterial. 

A girl married at the age of 15 or above cannot invoke this provision. She must have 
been married before she was 15. 3Z 

The right has to be exercised by the wife after attaining the age of 15 years, but before 
completing 18 years. 33 

The challenge to this provision as being gender discriminatory was rejected in Roop 
Narayan Verma v I/O/, 34 even while prior to this, in Ram Gopal Choudhary v Santosh @ 
Shanti , 35 - a husband's petition for repudiating the marriage performed while he was a 
minor was granted. However, in view of the enactment of the Prohibition of Child 
Marriage Act, 2006 it is now a settled position that the right to avoid child marriage has 
been given to both spouses. This option has to be exercised within a period of two 
years of attaining the legal age for marriage. 

It is submitted that the retention of provision in section 13(2)(iv) of the HMA does not 
go well with the anti-child marriage agenda. Further, there is an anomaly between this 
provision, and section 3(3) of the PCMA, 2006. While under the latter Act, a girl who is 
married below the age of 18, can seek annulment of her marriage until she reaches the 
age of 20, under the HMA, the option to repudiate the marriage performed while she 
was below 15 is available only till she reaches 18 years of age i.e., even before she 
reaches the legal age for marriage. 

31. V Mallikarjunaiah v HC Gowramma, AIR 1997 Kant 77; Gajjar Narain Bhura v KK Parbat, AIR 
1997 Guj 185; Harvinder Kaur v Gursewak Singh, 1998 AIHC 1013 (P&H). 

32. Laxmi Devi v Ajit Singh, (1996) 1 DMC 569 (P&H). 

33. Savitri Bai v Sitaram, (1985) 1 DMC 467 (MP). 

34. Roop Narayan Verma v UOI, AIR 2007 Chh 64. 




35. Ram Gopal Choudhary v Santosh @ Shanti, (2006) II DMC 427 (Raj—DB). 


CHAPTER 10 MISCELLANEOUS 


(B) Repudiation of Marriage or Option of Puberty 
10.7 Muslim Law 


Under the Muslim law, if a Muslim minor has been married during minority by a 
guardian, the minor has a right, on attaining majority, to repudiate such marriage. This 
is known as Khiyar al-bulugh , 36 - or option of puberty. Such a minor may be given in 
marriage either by the father or grandfather, or by any other guardian. Thus, unlike the 
Hindu law, this option has been given both to the husband and the wife. 

The Dissolution of Muslim Marriages Act, 1939 ; has made some changes in the older 
Muslim law. It gives to a woman married under the Muslim law, a right to seek 
dissolution of her marriage, on the ground, inter alia, that she having been given in 
marriage by her father or other guardian before she attained the age of 15 years, 
repudiated the marriage before attaining the age of 18, provided that the marriage has 
not been consummated. It is significant to note that prior to this Act, a marriage 
contracted by the father or grandfather could not be repudiated unless: (i) the father or 
grandfather acted negligently or wickedly, or (ii) the marriage was to the manifest 
disadvantage of the minor. The Dissolution of Muslim Marriages Act, 1939 has 
removed these conditions, and a minor Muslim girl whose marriage has been 
contracted by the father or grandfather can also exercise her option of repudiation if 
the following conditions are satisfied, viz. 

(i) the marriage took place before she was 15 years old; 

(ii) she repudiated the marriage before attaining the age of 18 years; 

(iii) the marriage has not been consummated. 38 

The girl would, however, not lose her right if the marriage is consummated before she 
attains the age of 15 years. 39 - In Shabnam v Mohd Shabir , 40 - the wife claimed that she 
was married in 1991 before attaining puberty and the marriage was not consummated. 
The fact that she was a minor at the time of marriage was established. The court held 
that even if she had stayed with her husband and the marriage was not consummated 
when she was a minor, this would not end her right to repudiate the marriage after 
attaining puberty. There was no evidence that the marriage was consummated after 
she had attained puberty; also, the husband had already married again and was not 
living with her. The marriage between the parties was, accordingly, dissolved under 
section 2(vii) of the Dissolution of Muslim Marriages Act, 1939. 

The repudiation by an adult of a marriage contracted during minority does not ipso 
facto dissolve it, but renders it the duty of a civil judge to decree its dissolution on 
proper application being made. In the meantime, the parties remain married, and if 
either of them dies, the other will inherit to him or her in the capacity of spouse; 41 and 
sexual intercourse between the parties is not unlawful, though the fact of the woman 
willingly permitting it will have the effect of cancelling a repudiation already declared 
and only awaiting confirmation." 13 

It is significant to note that in the case of the husband, there is no statutory period of 
time provided within which he can exercise his option. All that is required is that on his 
attaining majority, he may exercise his option. A husband who pays dower or cohabits 



after attaining majority would lose his right to opt out, because payment of dower or 
cohabitation implies ratification. 

36. Fyzee, Outlines of Mohammedan Law, 1974, p 94; Mulla, Principles of Mohammedan Law, 
1972, p 268. 

37. Dissolution of Muslim Marriages Act, 1939, section 2(vii). 

38. Ibid', see also Mulla, Principles of Mohammedan Law, pp 268-70; Ghulam Sakina v Faiak Sher, 
AIR 1950 Lah 45. 

39. Behram Khan v Akhtar Begum, 1957 PLD (WP) Lah 651. 

40. Shabnam v Mohd Shabir, AIR 2004 Raj 303. 

41. Mulla, Principles of Mohammedan Law, p 270; Fyzee, Outlines of Mohammedan Law, p 95; 
see also AN Saha, Marriage and Divorce, Sixth Edn, 2002, pp 675-76. 

42. AN Saha, Marriage and Divorce, Sixth Edn, 2002, pp 675-76; Roland Wilson, Anglo- 
Mohammedan Law, Sixth Edn, p 96, section 16. 


CHAPTER 10 MISCELLANEOUS 


(C) Kinds of Guardians 
10.8 Natural Guardian 


A natural guardian is one who gets this status by virtue of his natural relationship with 
the minor. He is a person who has the care of the person and property of the minor 
because of his relationship. Amongst the Hindus, the father is the natural guardian of 
his children during minority, and after him, it is the mother. Under section 6 of the Hindu 
Minority and Guardianship Act, 1956, the natural guardian of a boy or an unmarried girl 
is the father and after him, it is the mother, provided that the custody of a minor who 
has not completed the age of five years shall ordinarily be with the mother. 43 

In case of an illegitimate boy or illegitimate girl, the natural guardian is the mother and 
after her, the father. 

In the case of a minor married girl, the husband is the natural guardian. Thus, even 
though law prohibits child marriages both under the Hindu Marriage Act, 1955 and the 
Prohibition of Child Marriage Act, 2006, 44 - yet it is valid and upon such marriage the 
husband is the guardian. In Kakkula Suresh v State of UP, 45 ' a writ petition by a husband 
challenging the order of a magistrate where his minor bride was ordered to be sent to a 
State Home, the court held that he being the legally wedded husband was her legal 
guardian as per the law and hence, entitled to her physical custody. 

In the case of an adopted child who is a minor, the adoptive father and after him, the 
adoptive mother is the natural guardian. 0 In KM Rao v K Nagabhushnam, 47 an 
agreement for sale of property of an adopted minor was entered into by his natural 
father. There was no proof of his being appointed as a testamentary guardian. It was 
held that the agreement of sale deed was void ab initio as being entered into by the 
father who was a stranger, as upon adoption, the guardianship of the minor no longer 
remained with the natural father. 

No person shall be entitled to act as the natural guardian under the Hindu Minority and 
Guardianship Act, 1956 if: 

(i) he has ceased to be a Hindu; or 

(ii) he has completely and finally renounced the world by becoming an ascetic or 
hermit. 

10.8.1 Powers 


The natural guardian has powers to do all acts which are necessary, proper, or 
reasonable for the benefit of the minor's person or for the benefit or protection of his 
estate, but he can, in no case bind the minor by a personal covenant. He/she can do the 
following acts only after obtaining prior permission of the court: 48 - 

(i) mortgage or charge, or transfer by sale, gift, exchange or otherwise, any part of 
the immovable property of the minor; 

(ii) lease any part of such property for a term exceeding five years, or for a term 
extending more than one year beyond the date of the minor's attaining majority. 




The court shall grant permission to the natural guardian to exercise the above- 
mentioned powers only in these situations, viz: 

(i) necessity; 49 

(ii) evident advantage to the minor. 

An application for obtaining permission under section 8 of the Hindu Minority and 
Guardianship Act, 1956, can be made to the District Court, or to the civil court or to a 
court specially empowered under section 4-A of the Guardians and Wards Act, 1890, to 
hear such cases. The court having jurisdiction will be the court within whose 
jurisdiction the property in dispute is situated, and if the property is situated within the 
jurisdiction of more than one court, then all such courts will have jurisdiction. 

An alienation made with the permission of the court cannot be impeached by the minor 
or any other person, except in a case of fraud or underhand dealing. 

As in case of physical custody of a minor, in case of alienation of minor's properties 
too, the main concern of the court is the interests of the minor who at the time of the 
alienation was incompetent and incapable of making decisions. In Ram Krishan Gupta v 
Nootan Agarwal, 50 the mother, as guardian of property of minor sons, applied for sale 
of vacant plots belonging to minor sons. In fact she wanted to sell these plots and with 
the sale proceeds buy built flats in an established residential colony where most of her 
relatives also had flats. While the lower court denied permission, on appeal the court 
held that the sale of vacant land to buy flats in the names of the sons in a residential 
colony where most of their relatives also had flats, would be in their interest and hence, 
permission was granted. 

Any disposal of immovable property by a natural guardian, which is not necessary, 
reasonable, or not for the benefit of the estate of the minor, or which has not been 
sanctioned by the court, or is leased out for a period beyond the prescribed period 
without sanction, is voidable at the instance of the minor or any person claiming under 
him by a suit filed within three years from the date when a minor attains majority. 51 
Thus, in Divya Dip Singh v Ram Bachan Mishra , 52 - disposal of immovable property of a 
minor without previous permission of the court, was held to be voidable at the instance 
of the minor. The court held that the natural guardian has no power to create 
encumbrance or sell the property without court permission. 

Likewise, assignment of minor's property by the mother during the lifetime of the father 
was also set aside in KM Chander v CS Nair, 53 - as the mother could not legally execute 
the sale document, since she was not the natural guardian when the father was alive, 
and also no sanction was obtained from the court. In Vishwambhar v Laxmi 
Narayana , 54 - an alienation of minor's properties made by the mother without legal 
necessity and without prior court permission was held to be voidable. The minor 
plaintiffs, on attaining majority, however, could not recover the properties back as their 
suit had become time-barred. 

PV Madhavi v PV Balakrishnan 55 is a significant judgment in this context. The mother 
had sold certain properties belonging to the minor son without seeking court 
permission. On attaining majority, the son filed a suit within the limitation period for 
setting aside the alienation. He contended that the alienation by his mother was 
wrongful and injurious to him and also the consideration i.e. the sale price, was too 
meagre. While the court conceded that the plaintiff is competent to have the alienation 
set aside but clarified that equity requires that the minor should restore to the 
transferee any benefit he may have received under the transfer before he (minor) can 
take the benefit of any decree in his favour. It held: 56 - 


... the legal position is that whether the sale deed is void or voidable, the minor seeking to 
set it aside cannot claim interference of a court of law without making restitution. The law is 
clear that if a person sells or mortgages another's property having no legal or equitable right 
to do so and that other benefits by the transaction, the latter cannot have it set aside 
without making restitution to the person whose money has been applied for the benefit of 
the estate. The principle of restitution in such cases is based on the equitable maxim “he 
who seeks equity must do equity... 

In this case, since the minor refused to make restitution of benefits derived under the 
sale deed, the court refused to grant him relief. 

This restriction on the guardian's right to alienate minor's properties, however, applies 
only to a minor's separate property and not to his interest in the joint family property. 
The father has special powers of alienation of joint family property, including the son's 
share, provided such alienation is for legal necessity or for the benefit of the estate or 
for the discharge of antecedent debts which are not avyaharika, i.e., not tainted by 
illegality or immorality. Thus, where a sale was made for discharging debts incurred by 
father for meeting litigation expenses and for payment of decreed debts, the same was 
held to be valid. 57 

Likewise, where a mother acts not only as guardian but as an elder member of Hindu 
joint family and she sells the joint family property, including her own share and also the 
share of her minor sons, the fact that she had not taken court permission, was held not 
to invalidate the sale. 58 

Under section 6 of the Hindu Minority and Guardianship Act, 1956 there is no 
requirement of natural guardian for minor's undivided interest in the joint family 
property, and likewise, under section 12, where a minor has an undivided interest in the 
joint family property and the property is under the management of an adult member of 
the family, no guardian shall be appointed for the minor in respect of such undivided 
interest. This issue came up for consideration in Narayan Bal v Sridhar Sutar. 59 A karta 
of joint Hindu family, joined by the widows in their own capacities and also as 
guardians of their minor sons, executed a sale deed in respect of some joint family 
lands to first defendants, who sold them further to second defendants. The plaintiffs, 
who were members of the joint Hindu family, challenged the sale as being illegal and 
void on the ground of fraud, misrepresentation and taking of undue advantage of 
widows who were illiterate. For the defendants, it was argued that the karta was not 
illiterate, and the other widows joined him in the transaction in their personal 
capacities, as also in the capacity of guardians of the minor members. The trial court 
held the sale to be invalid. The first appellate court held that the sale was valid and for 
legal necessity. A second appeal to the High Court was dismissed in limine, as it was of 
the opinion that no question of law was involved. Hence, the appeal to the Apex Court 
challenging the competence of the karta of the joint Hindu family to sell the undivided 
interest of the minor without permission of the court as required under section 8 of the 
Act. The court held that the joint Hindu family, by itself being a legal entity is capable of 
acting through its karta and adult family members insofar as the management of the 
properties is concerned. In view of sections 6 and 12 of the Act, the court ruled that 
section 8 would not be attracted. The sale was consequently held to be valid. 

43. The expression "father" and "mother" do not include "step-father" and "step-mother". 

44. Marriage of minors is void under this Act in some situations. See sections 3 and 12 of the 
Prohibition of Child Marriage Act, 2006. 

45. Kakkuia Suresh v State of UP, AIR 2009 AP 52; see also Makemalla Sailoo v Suptd of Police 
Nalgonda, AIR 2007 (DOC) 135 : (2006) 2 Mad LJ (AP-DB). 

46. Hindu Minority and Guardianship Act, 1956, section 7. 

47. KM Rao v K Nagabhushnam, AIR 2001 AP 531. 


48. Hindu Minority and Guardianship Act, 1956, section 8; see also Guardian and Wards Act, 
1890, section 29. 

49. Under the old law, a natural guardian could exercise his power of alienation only in case of 
legal necessity or for benefit of minor's estate. 

50. Ram Krishan Gupta v Nootan Agarwal, AIR 2007 (NOC) 649 (All). 

51. Hindu Minority and Guardianship Act, 1956, section 8(3). 

52. Divya Dip Singh v Ram Bachan Mishra, AIR 1997 SC 1465 : (1997) 1 SCC 504. 

53. KM Chander v CS Nair, 1998 AIHC 1876 (Ker). 

54. Vishwambhar v Laxmi Narayana, AIR 2001 SC 2607 : (2001) 6 SCC 1 63. 

55. PV Madhavi v PV Balakrishnan, AIR 2010 Ker 114. 

56. Ibid, at p 144. 

57. VVVRamaraju v KM Rao, 1999 AIHC 2590 (AP). 

58. Sannamma v Shivanna, AIR 2007 (NOC) 2228 (Karn). 

59. Narayan Bai v Sridhar Sutar, AIR 1996 SC 2371 : (1996) 8 SCC 54. 


CHAPTER 10 MISCELLANEOUS 


(C) Kinds of Guardians 
10.9 De-facto Guardian 


A de facto guardian is a person who looks after the property or person of the minor, and 
generally acts in his interest for the time being. To be a de facto guardian, some 
continuous course of conduct is necessary on his part; an isolated or fugitive act of a 
person in regard to a minor's property does not make him a de facto guardian. A de 
facto guardian, thus, is a person who is not a legal guardian, who has no authority in 
law to act as such, but, nonetheless, who himself assumes the management of 
property of the child as though he were a guardian. According to Mulla, 60 "a person 
may neither be a legal guardian ... nor a guardian appointed by the court ... but may 
have voluntarily placed himself in charge of the person and property of a minor. Such a 
person is called de facto guardian. A de facto guardian is merely a custodian of the 
person and property of the minor." Tyabji 61 defines a de facto guardian as an 
"unauthorised person who, as a matter of fact, has custody and care of the person and 
or his property." 

The Madras High Court 2 defined the term as follows: 

A de facto guardian is one who is not a legal guardian in the sense that he is neither a 
natural guardian or a testamentary guardian or a court guardian. But, who being interested 
in the minor, though a stranger, takes charge of the management of the minor's property. 

Prior to the Hindu Minority and Guardianship Act, 1956, a de facto guardian had power 
to alienate the property of the minor for legal necessity or for benefit of the estate of 
the minor. 63 This was also the view of several High Courts. Under section 11 of the 
Act, "no person shall be entitled to dispose of, or deal with, the property of a Hindu 
minor merely on the ground of his or her being the de facto guardian of the minor." This 
provision, however, in the opinion of Paras Diwan, 64 - does not mean that de facto 
guardianship has been abolished. According to him, in cases where a minor's property 
is not much, or in cases where a person is not willing to take the pain and expenses of 
getting oneself appointed a guardian, yet he is willing to act in the interest of the minor 
in our peculiar social context, the de facto guardian fulfils a social need. 

While an alienation of minor's property not supported by benefit or necessity is valid 
unless set aside, such alienation by a de facto guardian is void and the minor can, on 
attaining majority, ignore it or ratify it. In Jadav Jethabhai v PK Jthabhai , 65 where an 
alienation of minor's property was made by a de facto guardian without authority or 
legal necessity and the minor challenged the same, the issues raised were whether the 
alienation of immovable property by the de facto guardian of a minor is always void and 
whether it is obligatory for the minor to get it quashed by legal process, and further, 
whether the minor is also obliged to resort to such legal process within the limitation 
period of three years upon attaining majority. The court held that the minor could 
simply ignore the transaction and need not have it set aside. However, if he files a suit 
for declaration, possession or mesne profit, the period of limitation is prescribed. 
Further, the court clarified, that a bona fide mortgage executed by the de facto guardian 
of a Hindu minor for the benefit of his estate and with due regard to his interest, cannot 
be challenged on the sole ground that he is merely a de facto guardian. Thus, an 
alienation affected for the marriage of minor's sister could not be impeached simply 
because the same had been done by the de facto guardian. However, when the same is 
done without authority or legal necessity, it could be challenged, but within the period 
of three years from the date of minor's attaining majority. If it is not done within the 



limitation period, then the right to challenge is extinguished, and the person in 
possession of property would get his possession or title perfected. 

60. Mulla, Principles of Mohammedan Law, 1972, p 340, para 361. 

61. Tyabji, Mohammedan Law, Third Edn, p 270. 

62. Palani v Vanjikkal, AIR 1956 Mad 476, p 477. 

63. Hanuman Pd v Babooee, (1856) 6 MIA 393. 

64. Paras Diwan, Law of Adoption, Minority, Guardianship and Custody, Third Edn, 2000, p 380. 

65. Jadav Jethabhai v PK Jthabhai, AIR 2001 Guj 1118. 
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(C) Kinds of Guardians 
10.10 Testamentary Guardian 


10.10.1 Appointment 


A guardian appointed by the will of the father or mother, who are the natural guardians 
of a minor, is a testamentary guardian. No one else has the power to appoint a 
guardian by his will. In the early law, it was only the father who had a right to appoint a 
guardian by will. The mother had no such power. 

In fact, the father, by appointing a testamentary guardian, could exclude the mother 
from her natural guardianship of the children after his death. However, now, under the 
Hindu Minority and Guardianship Act, 1956, testamentary power of appointing a 
guardian has been conferred on both parents. 66 - The father may appoint a 
testamentary guardian but if the mother survives him, his testamentary appointment 
will be ineffective and the mother will be the natural guardian. 67 If the mother appoints 
a testamentary guardian, her appointee will become the testamentary guardian and the 
father's appointment will become ineffective. If however, the mother does not appoint 
one, the father's appointee will become the testamentary guardian. A Hindu mother 
entitled to act as the natural guardian of her minor legitimate children by reason of the 
father's disability (/.e., if he has ceased to be a Hindu, or has renounced the world), may 
appoint a guardian in respect of minor's person or property. Where a father appoints his 
mother as guardian of his minor sons through a will, the step mother would not have 
any right to raise objection as to appointment of grandmother as guardian. 

It is significant to note that in respect of illegitimate children, a Hindu father cannot 
appoint a guardian by will. Section 9(4) of the Hindu Minority and Guardianship Act, 
1956 confers such power on the mother alone. 

The guardian of a minor girl will cease to be the guardian of her person on her 
marriage. 

10.10.2 Powers 


Under the Hindu Minority and Guardianship Act, 1956, the testamentary guardian's 
powers over the minor's property are equated with the powers of a natural guardian, 
subject to such restrictions as may be specified in the Act or in the will. 69 Under 
section 28 of the Guardians and Wards Act, 1890, the powers of such guardian to 
mortgage or charge, or transfer by sale, gift, exchange or otherwise, immovable 
property belonging to his ward, is subject to any restriction in the will, unless he has 
under the Act been declared guardian and the court which made the declaration 
permits him by an order in writing, notwithstanding the restriction, to dispose of any 
immovable property specified in the order in a manner permitted by the order. 

10.10.3 Removal 


A testamentary guardian can be removed by the court on the following grounds: 70 


(i) abuse of his trust; 






(ii) continued failure to perform duties; 

(iii) incapacity to perform duties; 

(iv) ill-treatment, or neglect to take proper care of his ward; 

(v) contumacious disregard of any provisions of the Act or of any order of the court; 

(vi) conviction of an offence implying, in the opinion of the court, a defect of 
character which unfits him to be the guardian; 

(vii) having an interest adverse to the faithful performance of his duties; 

(viii) ceasing to reside within the local limits of the jurisdiction of the court; 

(ix) in the case of guardian of property, bankruptcy or insolvency. 

Apart from these grounds, the Hindu Minority and Guardianship Act, 1956 also provides 
the following two disqualifications, viz: 

(i) if he has ceased to be a Hindu; or 

(ii) has completely and finally renounced the world by becoming a hermit or an 
ascetic. 71 

66. This power does not extend to appointment of guardians in respect of minor's undivided 
interest in joint family property. 

67. Hindu Minority and Guardianship Act, 1956, section 9. 

68. Vinod Kumari v Draupadi Devi, AIR 2010 (NOC) 982 (All). 

69. Ibid, section 9(5). 

70. Guardians and Wards Act, 1890, section 39. 

71. Hindu Minority and Guardianship Act, 1956, section 6. 
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(D) Factum Valet 

The Roman doctrine of factum valet means that what should not be done, yet, having 
being done, it shall be valid. It is equal to the Hindu law doctrine that "a fact cannot be 
altered by a hundred texts". The doctrine was, however, to be applied to texts of Hindu 
law, which were directory and not prohibitory or mandatory. In accordance with this 
interpretation of the doctrine in the context of marriage, a marriage is presumed to be 
valid where there is a marriage between the parties which is prima facie valid. 
"Marriage enjoys the laws' favour; consequently in case of doubt, the presumption is in 
favour of marriage until the contrary is proved". 72 - Thus, where parties live together and 
cohabit for a long period of time and have children and their relationship is so 
recognised, the same is presumed to be valid and in accordance with the law. A 
presumption that the parties were validly married arises under section 114 of the 
Indian Evidence Act, 1872, from long, continuous and exclusive cohabitation. Children 
born of such long cohabitation with a presumption of legal marriage are legitimate 
children. 7 

Mohan Singh v Rajni Kant 74 - was a dispute over the inheritance of the property of a 
freedom fighter. The dispute was between the children of the deceased born out of 
wedlock against those born out of his live-in relationship which the deceased had 
entered into after the death of his wife. The children born in wedlock argued that there 
was nothing on record to show that their father had been living with a woman after the 
death of their mother. The Supreme Court, however, ruled that it must be presumed that 
couples involved in long-term live-in relations are married. Such sustained association 
cannot be termed "walk in and walk out" relationships and it was for the party opposing 
the presumption of marriage to prove the contrary in such cases. The right of children 
born out of the live-in relationship to inherent the prosperity was consequently, upheld. 

This judgment will have far-reaching implications in favour of children born out of live- 
in relationships. 

There can, however, be no presumption of marriage drawn in case of long cohabitation 
between a live-in couple where the female was an already married person when she 
started living with the live-in male partner. 75 This presumption, however, is rebuttable 
and the onus lies on those who impeach the validity of the marriage. 

Thus, when man and woman live together for 50 years as husband and wife, and there 
is a child of this connection, there is a presumption that the marriage is valid and the 
child is legitimate. 76 - In Lakshmamma v Kamlamma, 77 ■ which was a suit for partition of 
father's property and the plaintiff claimed to be the daughter born through the first wife 
of the father, one of the issues was whether the plaintiff's mother was the legally 
wedded wife of the father. The court held that if a man and woman professing to be 
husband and wife cohabited for a long time, and if society has recognised their 
relationship as such, a presumption would arise that they are legally wedded. 

Likewise, in Namita Patnaik alais Mohanty v Dilip Kumar Patnaik, 78 - a husband sought to 
wriggle out of the marriage by alleging absence of due ceremonies for a valid marriage. 
He denied that he was married. There was a registered agreement known as the Bibaha 
Bandhana Agreement, wherein the husband had admitted the marriage. According to 
husband, however, this was a fraudulent document. The trial court did not accept this 
argument, but disbelieved the wife's assertion that the marriage between the parties 
was solemnised strictly in consonance with the rites and customs stipulated in Hindu 
law. It, therefore, held that the defendant is not the legally wedded wife of the plaintiff. 


On appeal against this by the wife, the court discussed the issue as to whether the 
marriage was solemnised in accordance with section 7 of the Hindu Marriage Act, 
1955, which stipulates the ceremonies to be performed for a Hindu marriage. Under 
section 7, a Hindu marriage may be solemnised in accordance with the customary rites 
and ceremonies of either party thereto; saptapadi is not a mandatory ceremony for 
every marriage. It was in evidence that the marriage had been consummated, and the 
parties were living as husband and wife to the knowledge of the society. Some letters 
written by the husband to the wife also proved the factum of marriage. The court 
accordingly held that there is a presumption in favour of a valid marriage and the 
performance of necessary ceremonies. 

The doctrine of factum valet has no application where parties are incompetent to marry 
by reason of their being within prohibited degrees, or lack of capacity to marry because 
of any other legal disability. 

The doctrine is being, in a way, applied to marriages performed in contravention of 
certain conditions for a valid marriage as laid down in section 5 of the Hindu Marriage 
Act, 1955, viz, condition as regards mental incapacity of certain kinds, and minimum 
age requirement. Such marriage is not invalid. For breach of the following conditions, 
however, the doctrine of factum valet will not apply, viz: 

(i) when either party had a spouse living at the time of marriage; 

(ii) when the marriage was performed within a prohibited relationship unless 
allowed by custom; 

(iii) when marriage has been performed between two persons who are sapindas of 
each other, unless custom permits the same. 

72. Codex Luris Canocici, (1917, can. 1014) cited by J Duncan M Derrett "The Death of a 
Marriage Law: Epitaph for the Rishis" (1976) at (vi). 

73. Chandrammal v S Sankar, (2009) 3 MLJ 1041. 

74. Civil Appeal No 6466 of 2004 decided on 13 August 2010. 

75. Bharatha Matha v R Vijaya Renganathan, AIR 2010 SC 2685 : 2010 (6) SCALE 53. 

76. Badri Prasad v Dy Director Consolidation, AIR 1987 SC 1557 : (1978) 3 SCC 527; see also CM 
Karthiyayani Amma v PTV Narayanan Nair, 1998 AIHC 31 (Kant). 

77. Lakshmamma v Kamlamma, AIR 2001 Kant 120. 

78. Namita Patnaik alais Mohanty v Dilip Kumar Patnaik, (2001) 3 Femi-Juris CC 97 (Ori). 
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(D) Factum Valet 

10.11 Muslim Law 


Under the Muslim law, in the absence of direct proof, a marriage will be presumed 
under the following circumstances: 79 

(i) prolonged and continuous cohabitation between the parties as husband and 
wife; 

(ii) when a man acknowledges the paternity of a child born to the woman or 

(iii) when he acknowledges the woman as his wife. 

The presumption of marriage, however, would not apply if the conduct of the parties is 
inconsistent with the relation of husband and wife, or where there is a legal prohibition; 
so also where the woman was admittedly a prostitute before she came to the man's 
house. 80 

79. Mulla, Principles of Mohammedan Law, 1972, pp 263-264, para 268; Fyzee, Outlines of 
Mohammedan Law, 1974, pp 114-115. 

80. Ibid. 
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(E) Customary Law 

Custom is an important source of law. Under the Hindu law specially, customs have 
played a significant role, and it is pertinent to point out that the Hindu Marriage Act, 
1955, specifically saves customs regarding marriage and divorce from the operation of 
the Act. 81 As rightly observed by Menski, 82 - "while much scholarly attention has been 
lavished on section 13 of the Hindu Marriage Act, 1955 and the new grounds for 
divorce among Hindus, we see that in social reality the customary law under section 
29(2) is at least as important as the new statutory law". Apart from this section, one 
finds references to saving of customs in various other sections also. Thus, while 
marriage between parties who are within the degrees of prohibited relationship or 
sapindaship is barred, an exception has been made if the customs which govern the 
parties permit such marriage 83 - and further, where a marriage has been performed 
under a custom which has the force of law, there can be no insistence on performance 
of religious rites. 84 Similarly, in the case of adoptions, while only a child below the age 
of 15 can be adopted under the provisions of the Hindu Adoptions and Maintenance 
Act, 1956, 85 yet if custom permits the adoption of a person above this age, it will be 
valid. 

"Custom" and "usage" have been defined under the Hindu Marriage Act, 1955 and Hindu 
Adoptions and Maintenance Act, 1956 86 as follows: 

The expression "custom" and "usage" signify any rule which having been continuously and 
uniformly observed for a long time, has obtained the force of law among Hindus in any local 
area, tribe, community, group or family; 

Provided that the rule is certain and not unreasonable or opposed to public policy; and 

Provided further that in the case of a rule applicable only to a family it has not been 
discontinued by the family. 

Thus, the essentials of a valid custom are: 

(i) it should be ancient or of long standing; 

(ii) it should be in continual use; once it is discontinued, it comes to an end; 

(iii) it should be clear and unambiguous; 

(iv) it should be reasonable; 

(v) it should not be opposed to public policy; a custom which is opposed to public 
policy will not be enforced; 

(vi) it should not be expressly forbidden by any law. 

While section 29 of the HMA protects customary divorce, it is essential that the party 
relying on customs must prove the existence of such custom qualifying all the 
essential ingredients above mentioned. Thus, where after going through the evidence 
adduced by the parties, the court was of the opinion that there was no divorce, the 
marriage cannot be said to have been dissolved simply because the wife was living at 
one place and the husband at another with the alleged second wife. 87 - 

In Surajmani Stella Kujar v Durga Charan Hansdah, 8 the issue was whether under the 
customary law which governed the parties to the marriage, bigamy was an offence or 
not. The facts, in brief were as follows. The parties were, admittedly, tribals professing 


Hinduism, but their marriage being out of the purview of Hindu Marriage Act, 1955 in 
view of section 2(2) of the Act 89 was governed by their Santhal customs and usage. 
The appellant wife's case was that the respondent husband had solemnised a second 
marriage during the subsistence of the first marriage with her, and the second marriage 
being void, he is liable to be prosecuted for the offence of bigamy punishable under 
section 494 of the Indian Penal Code, 1860. Section 29 of the Hindu Marriage Act, 1955 
saves the validity of a marriage solemnised prior to the commencement of the Act, 
which may otherwise be invalid after the passing of the Act. The wife relied upon an 
alleged custom of the tribe, which mandates monogamy as a rule. However, nowhere in 
the complaint, did she refer to any alleged custom having the force of law, which 
prohibits the solemnisation of second marriage by the respondent. It is significant to 
note that for a custom or usage to have the force of law, it is necessary that the party 
relying on it must prove that such custom is ancient, certain and reasonable; and not 
opposed to public policy. The wife's complaint before the chief metropolitan magistrate 
was dismissed, and so also her appeal to the High Court. Hence, her appeal to the Apex 
Court. Dismissing her appeal, the court held that mere pleading of a custom enjoining 
monogamy is not enough unless, it is further established that the second marriage was 
void by reason of its having taken place during the subsistence of an earlier marriage. 
In order to prove that the second marriage was void, the complainant is under an 
obligation to show the existence of a custom which made such marriage null, 
ineffectual, having no force of law or binding effect, incapable of being enforced in law 
or non-est. The fact of second marriage being void is a sine qua non for the applicability 
of section 494, Indian Penal Code, 1860. It is settled position of law that for fastening 
the criminal liability, the prosecution or the complainant is obliged to prove the 
existence of all the ingredients constituting the crime, which is normally and usually 
defined by a statute. The complainant could not prove any such custom. It was 
accordingly held that in the absence of notification in terms of sub-section 2 of section 
2 of the Act ( i.e. notification of Central Government in the Official Gazette extending the 
application of the Act to members of the scheduled tribes) no case for prosecution for 
the offence of bigamy was made out against the respondent, because the alleged 
second marriage cannot be termed to be void under the Act or under any alleged 
custom having the force of law. 

M Govindaraju v K Munisami Gounder, 90 is a significant judgment of the Supreme Court, 
which recognised the caste custom to determine the validity of a marriage and 
legitimacy of a child born out of the relationship. This was a case by the petitioner who 
was denied his share in the joint Hindu family property owned by his father, on the 
ground that when he was begotten there was no valid marriage subsisting between his 
mother and father. The facts, briefly stated, were thus: The parties belonged to the 
shudra caste, who are governed by their customs in matters of marriage and divorce. 
The wife had walked out of her marriage earlier, and the break was irreversible, as 
neither of them approached each other for reconciliation. The wife then started living 
with another man (present husband), and a child was born from that alliance. Paternity 
of the child was acknowledged and he was treated as the son of his father. The Madras 
High Court, however, branded him as an illegitimate child of his parents, and so not 
entitled to claim partition of join family property. On appeal, the Supreme Court pointed 
out that the High Court had overlooked the caste factor, which was very significant. 
Under the custom of the caste to which the parties belonged, if a woman is turned out 
or leaves the house and is not brought back as wife, it is treated as divorce and the 
spouses are thereafter free to re-arrange their life with another partner. In this case, 
since there was no reconciliation with the first husband, and the woman entered into a 
relationship with another man, the divorce was complete and the subsequent marriage 
was held to be valid. The order of the High Court holding the appellant as illegitimate 
was consequently set aside. 

In Gurdit Singh v Angrez Kaur 9 the Supreme Court held that there can be a valid 
divorce where custom allows dissolution and on dissolution of a marriage by custom, 


the party can enter into second marriage during the life-time of the first divorced 
spouse. A divorce obtained by a "farkati nama" was recognised as valid under custom 
in Kewal Kumar v Pawna Devi. 92 - When divorce has been obtained by a legally 
recognised custom applicable to the parties, it is not necessary for them to go to court 
to obtain divorce on grounds of recognised custom; it is open to the parties to dissolve 
the marriage out of court, in accordance with the custom. 93 In Germanthangi v F 
Rokunga, 94 the issue revolved around a Mizo custom amongst the Mizos of 
"abandonment, 11 known as "Nupui Tlansan" in Mizo language. Recognising this custom 
as established amongst the Mizos, the court held that "abandonment" is not divorce, 
but just running away and leaving the family to their fate. In such case, the custom is 
explicit that the properties, house, field and children go to wife. Subramani v 
Chandralekha 95 was a property dispute, where it was alleged that the deceased 
husband had divorced his wife by executing a marriage dissolution deed. The wife 
(widow) averred that under the Vellala Gounder community to which the parties 
belonged, no such custom prevailed. After going through the facts and law, the court 
held that in the absence of proof of custom which allows divorce in the manner alleged 
in the present case, the marriage cannot be deemed to have been dissolved by a 
dissolution deed. Similarly, in Ramesh Chandra R Daga v Rameshwari RC Daga , 96 a plea 
alleging that the earlier marriage of the wife had been dissolved under a custom on the 
basis of a registered document of chhor chithi, was not accepted by the court. The 
alleged custom had not been proved, so the second marriage was held to be void. A 
husband tearing a piece from his turban was held not to be a valid custom to prove 
divorce. 97 - 

In Yamanagi H Jadhar v Nirmala, 98 - a husband allegedly obtained a customary divorce 
by consent with wife's signatures on the divorce deed. The wife filed a suit for 
declaration that the divorce deed was obtained by the husband by coercion, and 
therefore, for cancellation of the same. Husband denied allegation of fraud and 
coercion, and stated that she had willingly signed the divorce deed. The trial court and 
the appellate court ruled in favour of the husband, but the High Court reversed the 
same, and held that there was no divorce. Hence, the husband's appeal. Dismissing the 
appeal, the Supreme Court held that Hindu law does not recognise divorce except when 
the same is allowed by custom. In this case, there was neither material on record nor 
pleading of parties showing prevalence of any such customary divorce in the 
community based on which the divorce document was obtained. The court 
observed: 99 - 

Public policy, good morals and the interests of society require and ensure that, if at all, 
severance should be allowed only in the manner and for reasons or cause specified in law. 

Thus such a custom being an exception to the general law of divorce ought to have been 
specifically pleaded and established by the party propounding such custom. Since such 
custom is contrary to the law of land and which if not proved will be a practice opposed to 
the public policy. 

The case was consequently remanded to trial court to ascertain existence of alleged 
custom. 

While the section protects customary divorce, it is essential that the party relying on 
custom must prove the existence of such custom, and that it is ancient, certain, 
reasonable and not opposed to public policy. Thus, where, after going through the 
evidence adduced by the parties, the court was of the opinion that there was no 
divorce, the marriage cannot be said to have been dissolved simply because the wife 
was living at one place and the husband at another with the alleged second wife. 100 - 

An agreement for dissolution of marriage stating that the parties had dissolved their 
marriage under prevailing customs is not recognised by law unless parties are able to 
prove the existence of a custom which permits such divorce. 10; A settlement deed 


between the parties cannot be accepted as a decree of divorce. 102 Likewise, alleged 
divorce based on an agreement where the wife was given certain lands, and she had 
allegedly given consent to the husband to marry again as she could not conceive, 
without stating that the marriage had been dissolved as per any custom prevailing in 
the district of Hissar, (where the parties belonged to) the court refused to recognise the 
same. 103 - 

A divorce approved by a Khap panchayat does not have any legal sanctity and cannot 
be a ground for any family court to grant legal separation to an estranged couple. 
Upholding an Allahabad High Court judgment, the Supreme Court quashed a family 
court order that granted divorce to the petitioner husband from his wife on the ground 
that their separation was approved by a Khap panchayat. The fact that the petitioner 
approached the court for a formal divorce decree indicates that even he was aware 
that the Khap panchayat's order was not legal and so he wanted a court decree. 
Dismissing the petition the Supreme Court bench held: 1 04 

The High Court has rightly held that dissolution of marriage through panchayat as per 
custom prevailing in that area and in that community cannot be a ground for granting 
divorce under section 13 of the Act. [Hindu Marriage Act, 1955], 

Dissolution of marriage through panchayat as per custom is no ground for granting 
divorce under section 13. In Mahendra Nath Yadav v Sheela Dev/) 105 a panchayat was 
convened and marriage dissolved on the husband paying Rupees 30,000/- to the wife. 
In order to give legal effect to the panchayat divorce the husband tried to persuade the 
wife to get a divorce by mutual consent from the family court. On her refusal to do so, 
he filed a divorce petition under section 13 on ground of desertion and cruelty and the 
wife filed for restitution under section 9. The family court granted divorce on the ground 
that the marriage had been dissolved through panchayat and dismissed the wife's 
petition for restitution. On appeal, the High Court reversed the order and the Supreme 
Court upheld the same. It held that in case the appellant husband wanted decree on 
basis of customary dissolution of marriage through panchayat, he would not have filed 
a petition under section 13 of the HMA. Filing such petition itself means that none of 
the parties believed that divorce granted by the Panchayat was legal. Similarly plea of 
panchayat divorce of earlier marriage of a husband who remarried after such alleged 
divorce, was dismissed in Sukhbir Singh v Mandeep Kumar . 106 - The court observed, 
"when a custom has been recognised by court, it passes into the law and proof 
becomes unnecessary under section 57(1) of the Evidence Act. However, recognition 
of custom by courts is based on cogent material on record and it cannot be presumed 
on vague pleadings and evidence." Wife's petition for annulment of marriage on ground 
of husband's earlier subsisting marriage was allowed. 

So also, in Swapananjali Sandeep Patil v Sandeep Ananda Pat/'/, 107 where a husband 
failed to prove divorce of his first wife under a custom and remarried the petitioner, the 
petition for annulment of marriage under section 24 read with section 4(a) of the 
Special Marriage Act (marriage is void if an earlier marriage is subsisting) was allowed 
by the wife. 

A reference may be made of some customary forms of divorce amongst the Khasis of 
Meghalaya, 108 - where elders also play an important role in settling disputes. According 
to one form, the husband and wife both take five cowries (shells) in their hands. The 
wife hands over cowries to the husband who then gives these, along with his, to the 
wife. She returns them to the husband and he throws them on the ground. Sometimes 
it is even simpler—a betel leaf is torn in two before some witnesses. This signified 
divorce. After these ceremonies there is a public declaration. A crier, Unong-pyrata, 
makes a proclamation to that effect, by beat of drums. Amongst the Garos 109 ' of 
Meghalaya also, divorce generally takes place before the village elders and is known as 
bolsekidena. The husband and the wife take some dust in their hands and swear by 


Mane, the Earth, to have no dealings with each other. The priest then takes a sword or 
spear and strikes a tree with it and calls upon it (as a son of the Earth) to be a witness 
to the oath taken by the two. The weapon is provided by the husband. 

It may be pointed out that these customs exist only in the interiors of Meghalaya and 
are fast fading out. In the bigger towns and cities, the parties marry under the Christian 
Marriage Act or the Special Marriage Act and their matrimonial disputes are decided 
under those Acts only. 

In the context of adoption, a reference may be made of a case decided by the Madhya 
Pradesh High Court in Uma Prasad v Padmavati. 110 - The claim of an adopted son to the 
properties was sought to be challenged on grounds, inter alia, that the boy was above 
the age of 15 when he was adopted, and hence, the adoption was not valid. The parties 
who were Agrawals by caste, succeeded in proving that they were governed by an 
ancient and well-established custom and usage, which permitted adoption of boys over 
the age of 15. The adoption was consequently held to be valid. In Satya Gupta v Om 
Prakash 1! however, where custom was pleaded in support of adoption of a son after 
the upanayan (thread) ceremony, but the evidence produced was insufficient and 
ambiguous, it was held that the burden of proving the custom was not discharged. It is 
incumbent on a party setting up a custom to allege and prove the custom on which he 
relies. It must be established inductively and not by a priori methods. Custom cannot 
be a matter of theory but must always be a matter of fact and one custom cannot be 
deduced from another. Thus, in Salekh Chand v Satya Gupta 1 12 where it was deposed 
in support of an adoption that there is a custom in the community, to adopt a sister's 
son but the same was not established, the court refused to accept the alleged adoption 
as valid. 

In Khagembam Sadhu v Khagembam Ibohal Singh, 1! 3 - the plea that the child was above 
15 years and Manipuri custom did not permit such adoption was held to be not 
sustainable as the alleged Manipuri custom against such adoption was not proved. The 
adoption was accordingly held to be valid. 

[Note: Please refer to sections on "Marriage", "Matrimonial Reliefs", and "Adoption" for 
more cases on customary law.] 
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CHAPTER 10 MISCELLANEOUS 


(F) Foreign Marriages Act, 1969 

In view of the fact that a large number of Indians are going abroad and getting married 
there, it was thought necessary to provide for a law governing their marriage 
relationship. The Foreign Marriage Act, 1969 was the outcome of a study of the 
problem of foreign marriages, made by the Law Commission. 4 - The Act is modelled 
on the Special Marriage Act, 1954, and the English and Australian legislations on the 
subject of foreign marriages, subject to certain important modifications rendered 
necessary by the peculiar conditions prevailing in our country. 

The salient features of the Act are: 

(i) It provides for an enabling form of marriage more or less on the same lines as 
the Special Marriage Act, 1954, which can be availed of outside India, where one 
of the parties to the marriage is an Indian citizen, the form of marriage thus 
provided being not in supersession of, but only in addition to or as an alternative 
to any other form which might be permissible to the parties. 

(ii) It lays down certain rules in respect of capacity of parties and conditions of 
validity of marriage, and also provides for registration of marriage on lines 
similar to those in the Special Marriage Act, 1954. 

(iii) The provisions of the Special Marriage Act, 1954, in regard to matrimonial 
reliefs are applicable, with suitable modifications, not only to marriages 
solemnised or registered under the Act, but also to other marriages solemnised 
abroad to which a citizen of India is a party. 

A reference may be made of a few cases under the Act. 

In Abdur Rahim vPac/ma, 115 - a Muslim husband and a Hindu wife, both Indian citizens, 
got married in London in 1966 in the office of the Registrar of Marriages. The marriage 
was performed under the British Marriage Act, 1949. In 1969, the parties returned to 
India, and according to the husband, the wife underwent a conversion to Islam and a 
nikah was performed. In 1978, the husband divorced her by unilateral talaq in her 
absence due to her extremely cruel behaviour, and then sought a declaration that she 
was no longer his wife and an injunction restraining her from entering the matrimonial 
home. The husband's contention was that the Muslim law governed their marriage, that 
the wife had embraced Islam by conversion; that their marriage was a nikah fasid in as 
much as it was performed in the presence of two witnesses of the Mahomedan faith, 
and that under the Muslim law, he could pronounce talaq unilaterally. For the wife, on 
the other hand, it was argued that the marriage was a civil marriage performed under 
the British Marriage Act, 1949 and governed by the Foreign Marriage Act, 1969, that it 
was monogamous and secular in nature, and that simply by introducing the formalities 
of personal law, a secular marriage could not be converted into a religious marriage. 
The husband's contention that the Foreign Marriage Act, 1969 could not be applied 
retrospectively to a marriage performed in 1966 was negatived. According to the court, 
the word solemnised in section 18(1) of the Act, clearly refers to a marriage performed 
before or after the Act. The court examined the history of the legislation and referred to 
the Law Commission's Twenty-third Report. The purpose of the Act is to protect a 
foreign marriage where at least one of the parties is an Indian citizen, irrespective of 
the fact whether the marriage was performed or registered under the Act or not. Thus, 
a marriage which is initially monogamous by statute, cannot be merged in a 


subsequent nikah. The court thus, held that there was no divorce and the relationship 
of husband and wife subsisted. 

Similarly, in Joyce Sumathi v Robert Dickson Brodie , 116 - also, the parties were married 
under Foreign Marriage Act, 1969, at Bahrain. After some years, the husband deserted 
his wife and she did not even know his whereabouts for over five years, and hence, she 
filed a petition for divorce under section 27 of the Special Marriage Act, 1954 on ground 
of desertion. The trial court dismissed her petition, holding that the marriage was not 
registered under section 17 of Foreign Marriage Act, 1969, and so could not be treated 
as a marriage under the Act so as to attract the provisions of the Special Marriage Act, 
1954. In appeal, however, it was held that under section 18 of the Act, parties in relation 
to a marriage solemnised under the Foreign Marriage Act, 1969 and in "relation to any 
other marriage solemnised in a foreign country between parties of whom at least one 
is a citizen of India, may obtain relief under the Special Marriage Act, 1954". The wife 
was, accordingly, given relief. 

In Minoti Anand v Subhash Anand , 117 a marriage between two Hindus was performed 
in Japan according to Japanese rites and customs. The same was got registered under 
the Foreign Marriages Act. Thirty one years later when the parties fell out the husband 
sought relief under the provisions of the Hindu Marriage Act, 1955. While the Family 
Court in Bombay entertained the petition, on appeal by the wife, the Bombay High Court 
held that a marriage registered under the Foreign Marriage Act would be deemed to be 
a marriage solemnised under that Act and vide section 18 of the same, matrimonial 
reliefs would be available to the parties only under the provisions of the Special 
Marriage Act, 1954 and not the Hindu Marriage Act, 1955. 

In Maria Linda v Ashley Joseph^ 8 - the parties were married in the USA. The wife filed a 
suit for nullity in the city court, or in the alternative, she sought a divorce on the ground 
of cruelty. The trial court dismissed the case on the ground that it was not vested with 
requisite jurisdiction, as the petitioner was not residing in India for a period of not less 
than three years immediately preceding the presentation of the petition as required 
under section 18(3)(a)(ii) of the Act, and also that she failed to make out a case for 
nullity. As regards cruelty, the court held that even though several instances stood 
established, they were not grave enough to entitle her to the relief. She went in appeal, 
and it was held that the interpretation of section 18(3)(a)(ii), as given by the trial court, 
was erroneous. The provision does not require that the petitioner should have been 
residing in India continuously for a period of three years immediately preceding the 
presentation of the petition. The petitioner was born and brought up in India and was 
away only for a temporary period. This would not disentitle her from seeking relief. Had 
it been the intention of the legislature that the period of residence of three years should 
be without break, they would have added the words "continuous" or "unbroken". The 
High Court held that the trial court "ought not to have disqualified the petitioner on the 
hyper-technical ground of jurisdiction". The wife was granted divorce on ground of 
cruelty under section 27(1 )(d) of the Special Marriage Act, 1954. 

Vide section 18(4), relief under the Act is not available if the foreign marriage is not 
registered in terms of the Act. However, where relief of maintenance is claimed by a 
wife under the provisions of section 125 of the CrPC and not under the provisions of 
the Foreign Marriage Act the bar is not applicable and the wife is not barred from 
pursuing her claim for maintenance provided she is otherwise entitled to do so under 
the provisions of CrPC. 119 
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CHAPTER 10 MISCELLANEOUS 


(G) Recognition of Foreign Divorce Decrees 

The issue of recognition of foreign divorce decrees is of great significance today in 
view of the increasing number of people getting married in India under their personal 
law, but living abroad, and obtaining divorce from courts in other countries. Courts have 
been confronted with this issue in several cases and the problem of limping marriages 
and deserted wives continues, in the absence of a clear and concrete law on this. In 
Safya v Teja S/'ngh, 120 the parties were Indian citizens domiciled in India and married 
according to Hindu rites. About four years later, the husband went to USA for higher 
studies. Five years later, the wife moved an application for maintenance for herself and 
her children under section 488 of the Code of Criminal Procedure (after 1973 section 
125). The husband was represented by his counsel who stated that the marriage had 
been dissolved by decree of divorce by a Nevada Court and since the appellant ceased 
to be his wife by virtue of divorce decree, he was not liable to maintain her. 121 After a 
detailed analysis of the legal position in the UK and USA; the court held that, in order to 
give jurisdiction to a court, the residence in the foreign jurisdiction must answer "a 
qualitative as well as qualitative test". The court observed: 122 

The respondent went to Nevada forum hunting, found a convenient jurisdiction which would 
easily purvey a divorce to him and left it even before the ink on his domiciliary assertion was 
dry. Thus the decree of the Nevada court lacks jurisdiction. It can receive no recognition in 
our Courts. 

The court was well aware of the enigmatic situation and observed: 123 

Unhappily, the marriage between the appellant and the respondent has to limp. They will be 
treated as divorced in Nevada but their bond of matrimony will remain unsnapped in India, 
the country of their domicile. 

While the court in this case expressed its helplessness, in Naramasimha Rao v Y 
Venkatalakhsmi , 124 - it was more explicit and laid down concrete rules of guidance for 
cases involving the issue of recognition of foreign divorce decrees in India. The parties 
were married in Tirupati in 1975 and separated in 1978. The husband obtained a decree 
for dissolution of marriage from a court in Missouri, USA in 1980. The wife's 
participation in the proceedings before the American Court were confined to her replies 
that she was not submitting to its jurisdiction, and an ex parte divorce decree was 
passed. Thereafter the husband remarried in India. The first wife filed a criminal 
complaint charging him of bigamy. Travelling from trial court, the case reached the 
Apex Court raising important issues; viz ,—if the Indian courts recognise the foreign 
decree, the second marriage of the appellant (husband) would be valid in India; if not, 
he would be liable for bigamy. Besides, non-recognition of the decree would mean that 
the appellant and the respondent would continue to have the legal status of the 
husband and the wife in India, whilst under the Missouri laws in the USA, they would be 
divorced. 

The court surveyed the development of rules of private international law which are not 
codified. It also lamented that the recommendations of the Law Commission on the 
issue, in its sixty-fifth Report in 1976, have not fructified. The need for guidelines and 
certainty on the issue of recognition of foreign divorce was emphasised. Referring to 
section 13 of the Code of Civil Procedure, 1908, the court held that relevant provisions 
of this section are capable of being interpreted in a manner which could secure 
certainty in conformity with public policy, justice, equity and good conscience. Each 
clause of the section was analysed. 125 Thus, clause (a) which refers to a court of 
competent jurisdiction, should be interpreted to mean, only the court which the law 


under which the parties were married so recognises, unless both parties voluntarily and 
unconditionally concede to the jurisdiction of any other court. As regards clause (b) 
merits of the case should mean that the decision should be based on a ground 
available under the law in which the parties were married; also, the decision should be 
the result of proper contest. On clause (c) the court said that judgment founded on a 
ground not recognised by the law applicable to the parties (the Hindu Marriage Act, 
1955 in this case) is a judgment in defiance of the law, and will therefore not be 
enforceable under clause (f). As regards clause (d), i.e., compliance of principles of 
natural justice, the court held that this principle has to be extended beyond mere 
compliance with technical rules of procedure. The court must ensure an effective 
contest by requiring the petitioner to make all necessary provisions for the respondent 
to defend, including costs of travel, residence, and litigation. Having analysed all that, 
the court came to the conclusion that the Missouri court had no jurisdiction to award 
the decree since the ground on which the decree was granted was irretrievable 
breakdown of the marriage, and that is not a recognised ground under the Hindu 
Marriage Act, 1955. Also, the decree had been obtained by the husband by 
misrepresenting that he was a resident of Missouri; the fact was that he was only a bird 
of passage and was ordinarily, a resident of Louisiana. He had, if at all, only technically 
satisfied the requirement of ninety days residence for purposes of invoking jurisdiction 
of the Missouri court. Thus, forum of jurisdiction as well as ground on which the decree 
was passed, were not in accordance with the law under which the parties were married; 
the decree of the foreign court could not, therefore, be recognised. 

Neeraja Saraph v Jayant v Saraph , 126 is another case of an NRI marrying in India and 
later deserting the wife, and obtaining an annulment (of marriage) decree from an 
American court. The wife filed a suit for damages. The Supreme Court gave an interim 
relief; it however, emphasised the need for enacting a law to deal with situations where 
NRIs marry in India, and then desert their wives. The court suggested legislation 
incorporating the following provisions: 

(i) No marriage between an NRI and an Indian woman solemnised in India may be 
annulled by a foreign court. 

(ii) Provision for adequate alimony to the wife in the property of the husband, both 
in India and abroad. 

(iii) Decree of Indian court should be executable in foreign courts, both on principle 
of comity and by entering into reciprocal agreement like section 44A of the 
Code of Civil Procedure, 1908 which makes foreign decrees executable. 

In Veena Kalia v Jatinder Nath Kalia , 12 the issue was whether non-contest by the wife 
of a divorce petition filed by the husband in a foreign court, would imply that she had 
conceded to the jurisdiction of the foreign court. The husband obtained an ex parte 
divorce decree under section 13 of the Hindu Marriage Act, 1955, from a court in Nova 
Scotia (Canada) on the ground of irretrievable breakdown of the marriage. 
Subsequently, the wife filed for divorce in India, on the ground of adultery, cruelty and 
desertion; she also claimed maintenance under the provisions of the Hindu Adoptions 
and Maintenance Act, 1956, for herself and her daughters, as also for their marriage 
expenses. The trial court dismissed her petition on the ground that since she had 
accepted the judgment of the foreign court dissolving her marriage, the bar of res 
judicata under section 11 of the Code of Civil Procedure, 1908 would apply, and further, 
that her petition was mala fide attempt to harass the husband, and was nothing but 
misuse of the court process. Hence, the wife's appeal. It was argued that simply 
because she did not contest the husband's divorce application in Canada does not 
imply that she had conceded to that court's jurisdiction; she further contended that 
divorce was obtained by him on a ground which is not even available under the Hindu 
Marriage Act, 1955, viz, irretrievable breakdown of marriage; besides, he was neither 


domiciled, nor habitually or permanently resided within the jurisdiction of that foreign 
court, and hence, the decree granted by the Supreme Court of Nova Scotia was a 
nullity. The court referred to some cases decided by the Supreme Court on the point, 
and held that rules of natural justice were violated, as the foreign court did not care to 
check-up whether the wife had enough means and necessary documents to travel, and 
defend her case in Canada. Consequently, a decree in her favour and maintenance and 
marriage expenses for the daughters, were allowed. 

Merely because a party does not appear in court even after filing of the written 
statement, however, does not make the judgment ex parte so as to be excluded under 
the provision of section 13 of the CPC. 128 - 

In Deva Prasad Reddy v Kamini Rec/c/y, 129 the issue of recognition of divorce decree 
passed by an American court was raised, though not between the parties to the decree. 
Parties were Christians and married as per Catholic rites. When relations between the 
parties strained, the wife filed a suit for a declaration for status of wife. The husband 
(appellant), however, challenged the very legality of the marriage. His ground was that 
the wife was married earlier, and she had obtained a divorce from her former husband 
from a court in the USA, which was not a court of competent jurisdiction. Thus, her 
marriage with the former husband was still subsisting, so she could not have legally 
married the appellant; he therefore challenged the declaration sought by her. The wife, 
on the other hand, argued that the appellant was fully aware of her earlier marriage as 
well as the divorce obtained by her, and had also signed the church records which 
mentioned these facts. Thus, the validity of the impugned marriage depended on 
whether the divorce decree passed by the American court in respect of the former 
marriage, could be recognised. After analysing the facts and relevant law on the 
subject, the court held that the American decree could be challenged only by the party 
to the decree or by any person claiming under the parties. The appellant had no pre¬ 
existing right which could be affected by the previous divorce so as to give him a locus 
to challenge its validity in collateral proceedings. The divorce decree was challenged on 
the basis of events that happened subsequent to the foreign divorce decree, and that 
did not clothe him with the right to maintain an action or seek a declaration, the court 
held. The court also dismissed the appellant's argument that the foreign decree was 
based on a ground, viz, mutual consent which was not available under the Indian 
Divorce Act, 1869 when the marriage was dissolved. This ground was introduced when 
the validity of the decree was being challenged. Refuting this argument as, "unrealistic 
and pedantic" the court dismissed the husband's appeal and upheld the wife's plea for 
declaration of her status as wife. 

In Varinder Singh v State of Rajasthan? J ° the petitioner wife, a resident of Canada had 
obtained a divorce of her earlier marriage from the Supreme Court of British Columbia, 
and remarried in India under the provisions of the Hindu Marriage Act, 1955. The 
District Collector-cum-Registrar of Marriages rejected her application for registration of 
the marriage on the ground, inter alia, that she had obtained the divorce from her 
former husband from a foreign court which was not valid and so the provisions of the 
Hindu Marriage Act, 1955 in respect of registration of the marriage could not be 
applied. On appeal however, the High Court held that the earlier divorce was valid and 
the District Magistrate was directed to register the marriage. It was held that if the 
foreign court grants a decree of divorce after satisfying itself about the availability of 
the grounds for divorce under section 13 of the Hindu Marriage Act, 1955, or declares 
the marriage void in accordance with the provisions of the Act, then that judgment 
decides the matter once for all. 

Where a party had not submitted to the jurisdiction of the court (Connecticut Court in 
U.S.A. in this case) nor had given consent to the grant of divorce by that court, the 
decree passed by it could not be recognised in India. 131 


In T Siva Raman v P Ranganayaki,^ 32 - a wife was granted a decree of restitution of 
conjugal rights by Indian Court even though the husband pleaded that their marriage 
had been dissolved by a court in California, it was held that the court in California had 
no jurisdiction and hence, the divorce granted by it was not valid. 

So also in Pritam Ashok Sadaphule v Hima Chugh, 133 an ex parte divorce decree 
granted to a husband by a foreign court in UK without the wife having submitted to its 
jurisdiction and also on a ground not available under the law under which the parties 
were married, viz, the Hindu Marriage Act, 1955, was held to be invalid. The case falls 
within the purview of exception of section 13 of the Civil Procedure Code, and so 
relying on the apex court ruling in Narasimha Rao, recognition of such decree was 
refused. 
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CHAPTER 10 MISCELLANEOUS 


(G) Recognition of Foreign Divorce Decrees 

10.12 The Registration of Marriage of NRI Bill, 2019 


It is significant to note that in order to protect and safeguard the interests of women 
married to NRI men and then exploited abandoned and deserted, a Bill has been 
introduced in the Rajya Sabha The Registration of Marriage of NRI Bill, 2019. Under the 
provisions of this Bill, non-resident Indians are mandatorily required to register their 
marriage within 30 days of the wedding, whether the marriage has been performed in 
India or abroad. The passport authority has been empowered to impound or revoke the 
passport of an NRI if he doesn't register his marriage within 30 days of marriage. In 
case of exploitation, harassment of the wife, the courts have been empowered to issue 
summons/warrants through specially designated website of the Ministry of External 
Affairs. The Bill also makes provision for attachment of properties belonging to the NRI 
if he does not appear before the court and is declared as proclaimed offender. In a nut 
shell, the Bill proposes to offer greater protection to Indian women married to NRIs and 
serve as a deterrent to them against harassment of their spouses. 

One only hopes that the Bill is enacted soon and not get lost in the vicissitudes of 
political wrangles. 



MATRIMONIAL DISPUTE SETTLEMENT 


Matrimonial litigation can be devastating for the family. Ordinary court procedures are 
long, expensive and embarrassing. They embitter the relationships further, thereby 
obstructing amicable settlement of the ancillary issues like custody, maintenance and 
matrimonial property. Hence, the need for alternative forums and procedures for 
matrimonial conflict resolution with least acrimony and mudslinging. These are 
discussed in this chapter. 



CHAPTER 11 MATRIMONIAL DISPUTE SETTLEMENT: 
ALTERNATIVE METHODS, PROCEDURES AND FORUMS 

11.1 Introduction 


The subsistence of marriages is the concern of the country and not merely of the 
spouses, and therefore, in cases where there is any possibility of a reconciliation ... the 
court is under a positive duty (even on an appeal) to endeavour to bring about a 
reconciliation.' 

Termination of a marital bond could be one of the most traumatic experiences in a 
person's life. It has enormous social, psychological, emotional and economic 
repercussions on the spouses, their children and the entire family, as also on the 
society at large. No wonder, the legal and social aspects of the divorce process and 
reform in the procedure have been a subject-matter of concern for law makers, jurists, 
social, and legal activists and the society in general too. 

It needs no saying that the myth of permanence and inviolability of marriage has been 
blatantly eroded, and the incidence of marital discord, broken marriages and limping 
marriages is on the rise. Realising the futility of maintaining an emotionally extinct 
bond and baneful effects of the same on the spouses, the children and the family, the 
divorce laws are being continually liberalised the world over, to mitigate the suffering of 
the parties by enabling them to legally part with decency and least acrimony. Divorce 
laws in most of the countries are consequently heading towards a "no fault" divorce, 
which dispenses with the requirement of allegations, counter allegations and proof of 
matrimonial guilt. The process of settlement of matrimonial disputes, however which 
includes divorce, annulment, separation, maintenance, matrimonial property and child 
custody, is nerve-racking, expensive, agonising and time-consuming. 

As aptly remarked by LORD HAILSHAM, 1 2 - "Though the law could not alter the facts of 
life, it need not unnecessarily exaggerate the hardships inevitably involved. There 
seems little doubt that the present law is guilty of just this." 

It may be pointed out that just as in medicine the agony of a patient suffering from 
even the most dreadful and painful of diseases can be mitigated by drugs, gentle 
nursing, love, care and sensitivity to his pain, so also in cases of marital breakdown, 
special and sensitive handling of the situation can make the painful and embarrassing 
process less traumatic. Hence, the need for alternate or special forums and procedures 
for resolution and settlement of matrimonial disputes. 

1. Derrett JDM, "An Introduction to Modem Hindu Law, (1963) at 177 quoted by Werner F Menski 
in "Hindu Law: Beyond Tradition and Modernity" (2003) at p 443 fn 30. 

2. Quoted by SM Crentney and JM Masson in Principles of Family Law, 1990, p 165. 



CHAPTER 11 MATRIMONIAL DISPUTE SETTLEMENT: 
ALTERNATIVE METHODS, PROCEDURES AND FORUMS 

11.2 Special Methods 


Amongst the special methods, reference may be made to counselling/conciliation, 
mediation and arbitration. 

11.2.1 Counselling/Conciliation 


Counselling is a process to help couples to crease out their differences or settle details 
of separation. Conciliation on the other hand, is mending of disagreements and the 
resolution of conflict between the partners. Generally speaking, the assumption until 
recently was that a satisfying conciliation process is one where married parties agree 
to live together as husband and wife. Fortunately, there is a change in this thinking and 
conciliation has a broader conspectus now. We are getting away from the concept that 
if after counselling, the couple decides to stay together it is a "success", and if they 
decide to part it is a "failure". True, marital reconciliation is designed to keep the 
marriage legally and even emotionally intact, yet, failing that, a very significant role of 
this process is to assist the parties face the pending and post-divorce situation. 

To quote a judge of an American Conciliation Court: 

Attorneys have reported to us that counselling frequently has resulted in reducing tensions 
and hostilities to the point where satisfactory settlement of support payments, custody, 
visitation and other problems, have been accomplished prior to the final divorce hearing, 
and which results otherwise would not have occurred without a bitter court contest. 

Likewise, Judge BOWKERS of the Edmonton Court Conciliation Project observed: 4 - 

They [/.e. the party] may decide... to reconcile or they may choose to proceed with divorce. If 
their choice is divorce, they will be helped to prepare for the resulting changed life and new 
responsibilities, and to overcome feelings of bitterness, guilt and failure which accompany 
the breakdown of marriage... Certainly healthy divorces will become as important to our 
society in future as healthy marriages. 

Thus, conciliation proceedings do have great value even if the chances of saving the 
marriage are not high; at least it facilitates the process of settlement. It is however 
important that these should not be conducted in an atmosphere of awe or coercion. As 
mentioned by Derrett, 3 referring to a case where the court was trying reconciliation 
between the parties-the court suggested to the husband whether or not he could see 
his way to express for what the wife was feeling sore about and the husband said, "if 
you so direct, I am ready to express my regret." Thereupon the judge immediately made 
it clear, "direct we would not for reconciliation is reconciliation, not coercion, far less 
judicial coercion". 

It is equally important that counselling should precede initiation of any proceedings in 
court. 

11.2.2 Statutory Provisions 


A reference may be made to the provisions for mandatory reconciliation efforts under 
the various personal law statutes in India. 

7 7.2.2.7 Hindu Marriage Act 






Section 23 of the Hindu Marriage Act, 1955 says, inter alia: 

[s 23] Decree in proceedings.—(1)... 


(2) Before proceeding to grant any relief under this Act, it shall be the duty of the court 
in the first instance, in every case where it is possible so to do consistently with the 
nature and circumstances of the case, to make every endeavour to bring about a 
reconciliation between the parties. 

6 [Provided that nothing contained in this sub-section shall apply to any proceeding 
wherein relief is sought on any of the grounds specified in clause (ii), clause (iii), clause 
(iv), clause (v), clause (vi) or clause (vii) of sub-section (1) of section 13]. 

(3) For the purpose of aiding the court in bringing about such reconciliation, the court 
may, if the parties so desire, or if the court thinks it just and proper so to do, adjourn the 
proceedings for a reasonable period not exceeding fifteen days and refer the matter to 
any person named by the parties in this behalf or to any person nominated by the court 
if the parties fail to name any person, with directions to report to the court as to 
whether reconciliation can be and has been, effected and the Court shall in disposing 
of the proceeding have due regard to the report]. 

(4) .... 

It may be pointed out here that prior to 1976 it was the duty of the court to conduct 
reconciliation proceedings by itself. In pursuance of the mandate contained in section 
23(2) the courts used to hold chamber meetings to try reconciliation. However, 
because of the time and other constraints, these sessions were often short, casual and 
perfunctory. Realising these difficulties, sub-clause (3) referred to above, was 
incorporated by an amendment in 1976, seeking the assistance of other persons. 

7 1.2.2.2 Special Marriage Act 


Sections 34(2) and (3) of the Special Marriage Act, 1954, is pari materia with sections 
23(2) and (3) of the Hindu Marriage Act, 1955. In fact, it is the duty of the court to 
attempt reconciliation even if a joint petition for divorce under section 28 of the Special 
Marriage Act, 1954 is filed. 

7 1.2.2.3 Family Courts Act 


Under the Family Courts Act, 1984 also, a duty is cast on the court to make efforts for 
settlement. In fact, the preamble itself says: 

An Act to provide for the establishment of Family Courts with a view to promote conciliation 
in, and secure speedy settlement of disputes relating to marriage and family affairs, and for 
matters connected therewith. 

Section 9 of the Act states: 


(1) In every suit or proceeding, endeavour shall be made by the Family Court in the 
first instance ... to assist and persuade the parties in arriving at a settlement in 
respect of the subject-matter of the suit or proceeding and for this purpose, a 
Family Court may, subject to any rules made by the High Court, follow such 
procedure as it may deem fit. 

(2) If, in any suit or proceeding, at any stage, it appears to the Family Court that 
there is reasonable possibility of a settlement between the parties, the Family 





Court may adjourn the proceedings for such period as it thinks fit to enable 
attempts to be made to effect such a settlement. 

(3) The power conferred by sub-section (2) shall be in addition to, and not in 
derogation of any other power of the Family Court to adjourn the proceedings. 

In order to assist the court in this matter, there are provisions for services of 
association of institutions or organisations, or other persons engaged in promoting 
family welfare. 7 There is also a provision for assistance of medical experts in case of 
need. 8 - 

7 7.2.2.4 Code of Civil Procedure 


The Code of Civil Procedure, 1908, which is the procedural law for civil matters, also 
makes provisions for amicable settlement of disputes without lengthy and acrimonious 
court litigation. 

(i) Section 89 

Under this section, which was inserted in the Code in 1999 and came into effect 
in 2002, the court has power to refer a dispute for arbitration, conciliation, Lok 
Adalat or mediation if the court feels that the dispute could be settled outside 
the court. 

(ii) Order XXXIIA, Rule 3 

Similarly, 0 XXXIIA, rule 3 of the Code of Civil Procedure, 1908, which relates to 
suits concerning family matters, enjoins upon the court a duty to make efforts 
for settlement. ■ It says: 

(1) In every suit or proceeding to which this Order applies, an endeavour shall be 
made by the court, in the first instance, where it is possible to do so consistent 
with the nature and circumstances of the case, to assist the parties in arriving at 
a settlement in respect of the subject matter of the suit. 

(2) If, in any such suit or proceeding, at any stage it appears to the court that there 
is a reasonable possibility of a settlement between the parties, the court may 
adjourn the proceeding for such period as it thinks fit to enable attempts to be 
made to effect such a settlement. 

(3) The power conferred by sub-rule (2) shall be in addition to, and not in derogation 
of, any other power of the court to adjourn the proceedings. 

7 1.2.2.5 Legal Services Authorities 


The Legal Services Authorities Act, 1987 provides for the setting up of various 
authorities at the national, state, district and taluka levels. The purpose behind it is to 
provide easy access to justice for all. Several legal aid centres have been set up to 
settle disputes-both at pre-litigation as well as litigation stage. A large number of 
family/matrimonial disputes are settled by them without resort to lengthy court 
proceedings. 

Selected Cases 

Reference may be made of a few cases which are indicative of judicial approach on the 
issue. 




In Sarda Sharma v Santosh Sharma , 10 - an ex parte divorce decree was granted to the 
husband by the trial court without taking note of the fact that no proper summons was 
sent to the wife, and further that no steps were taken to secure the presence of the wife 
to try conciliation. The decree was set aside in appeal. 

An ex parte decree of restitution without first trying reconciliation was remanded to trial 
court to attempt reconciliation. 

Promila Bhagat v Ajit Rai S/'ngh, 12 - was a case under section 34(2) of the Special 
Marriage Act where the trial court dissolved a marriage under section 28 of the Act, viz, 
by mutual consent, without reconciliatory efforts. On appeal by the wife the order was 
set aside and the case remanded for fresh disposal. It was held that because of the 
non-compliance of the mandatory provisions of sub-clause (2) of section 34, the 
decree of the trial court suffered legal infirmity and so was not maintainable. 

Attempts for reconciliation can be made even at the appellate level. 

While divorce on the ground of conversion is explicitly excluded for purposes of 
mandatory reconciliatory efforts vide the proviso to section 23(2), yet according to the 
Kerala High Court in Bini v Sundaran KV , 14 - after the coming into force of the Family 
Courts Act, 1984 even in excepted grounds, the Family Court is bound to make an 
endeavour for reconciliation. 1 

A marriage which is void, however, cannot be rendered valid by reconciliation and 
therefore, the court is not obliged to try it in such cases. 16 

Failure to appear for reconciliation proceedings under this section (section 23 of the 
Hindu Marriage Act, 1955) was held to be no ground for striking down the party's 
defence in a divorce petition. Nor can a court pass a decree on the 
recommendations of the conciliators or arbitrators. 18 

That courts take the issue of reconciliatory efforts with all seriousness is indicated by 
the judgment of the Apex Court in Jagraj Singh v Birpal Kaur , 19 A wife filed a divorce 
petition on grounds of desertion and cruelty of the husband which was dismissed by 
the family court; the wife thereupon filed an appeal against it. The husband, who was in 
Italy, appeared through special power of attorney holder. He was directed to appear in 
person but made no appearance even on subsequently adjourned dates whereupon the 
judge issued non-bailable warrants to be executed through the Ministry of External 
Affairs. This was challenged before the Apex Court. It was argued that personal 
appearance was not mandatory and that the court had no jurisdiction to issue non- 
bailable warrants under the Act. The court examined the ambit of the court's duty under 
section 23(2) of the Act and observed: 20 

Conjugal rights are not merely creature of statute but inherent in the very institution of 
marriage; the matrimonial disputes should not be allowed to be driven to a "bitter legal 
finish". Every possible effort must be made so as to restore the conjugal home and bring 
back harmony between the husband and wife the court must endeavour by directly involving 
the parties in such manner so that "possible irritations and misapprehensions should not be 
allowed to vitiate [conjugal] atmosphere. Hence approach of the court should be much more 
constructive, affirmative and productive rather than abstract, theoretical and doctrinaire. 

The court granted interim stay against the warrants but since the husband's counsel 
reiterated that no such order could be passed the Supreme Court dismissed his appeal 
with following observations. 2 

... the husband is bent upon to disobey and flout the order passed by the court which is in 
consonance with section 23(2); he cannot claim as of right the equitable relief from the 
court. 


Conceding to the husband's, plea, according to the court, would "virtually make the 
benevolent provision nugatory, ineffective and unworkable, defeating the laudable 
object of reconciliation in matrimonial disputes". 

11.2.3 Mediation 


Mediation is yet another method of dispute settlement in matrimonial causes. The 
parties attempt to resolve their differences with the assistance of a neutral third party, 
and the mediator tries to help the parties to reconcile their differences in an equitable 
and mutually acceptable manner. 

At times, it is apprehended that through promises, pressures or threats, a mediator may 
create conditions under which an unwilling party allows himself to be forced into an 
agreement and unequal parties may "unwittingly trade off rights". In the words of one 
scholar: 22 - 

Most serious drawbacks to mediation in marital disputes seem to me to arise only where 
the mediator is so determined to resolve the conflict and reunite the parties that he stops at 
nothing in persuading or coercing them. The result is likely to be temporary reconciliation 
rather than a true rebuilding of the relationship... 

In fact, the success of this process depends on the cooperation and willingness of the 
parties to resolve their conflict. The mediator is only a facilitator and assists them in 
the mutual resolution of their differences. 

Various authorities, statutes and agencies provide for setting up of mediation 
services/centres as also for training of the mediators. Mediation centres have been set 
up in Delhi and several parts of the country, in the Supreme Court, High Court and 
Lower Courts. While it may not be possible to truly assess and gauge the success of 
these centres in bringing about rapprochement between the parties, effective 
mediation would surely help in reducing bitterness in resolving ancillary issues that 
accompany a broken matrimonial relationship. 

In K Srinivas Rao v DA Deepa, 2 ' the court discussed and emphasised on the need for 
conciliatory process and mediation services in great detail. The following directions 
were issued to the lower courts, for being followed in matrimonial matters: 

(i) In terms of section 9 of the Family Courts Act, the family courts shall make all 
efforts to settle the matrimonial disputes through mediation and/or refer the 
matter to the mediation centre. 

(ii) In criminal complaints like those under section 498-A parties should be sent for 
mediation before the hearing of the complaint in cases where there appears to 
be some chances of settlement. 

(iii) Mediation centre shall set up pre-litigation desks/clinics and these should be 
given vide publicity; best efforts should be made to resolve the dispute before it 
is taken up for trial. 

11.2.4 Arbitration 


Disputes resolution by arbitration is becoming very popular these days and it is one of 
the most important methods for settlement of commercial disputes. In family 
proceedings, however, this is not very common yet. Issues which affect the status of 
marriage and children are not favourably viewed as arbitrable issues on the ground of 
public policy. Parties might be reluctant to entrust their personal and critical decisions 
to a private adjudicator. They would prefer to resolve their conflicts and issues 




pertaining to children by agreement or through the judicial process, where judges can 
be expected to apply accepted standards and where a right of appeal exists. 

3. Judge Laurens L Henderson, "Marriage Counselling in a Court of Conciliation", Judicature, vol 
52,1969, pp 253, 256. 
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11.3 Special Procedure 


Litigation concerning or involving family matters requires a special approach in view of 
the serious social, financial and emotional repercussions. For this sensitive area of 
personal relationship, the ordinary court procedure is ill-suited. The adversary 
procedure is too technical, expensive and time consuming. The lawyers are engaged in 
a practical tug-of-war making the battle full of acrimony and insults. As remarked by 
Seidelson: 24 - 

If the events and conduct really do comprise the reason for the marriage failure, their 
documentation by the plaintiff must constitute an acute exacerbation of an extremely 
painful and suppurating lesion... As is frequently the case, the events and conducts recited 
are merely a rote song with lyrics created by counsel and memorised by the "innocent and 
injured spouse” to offer token compliance with the selected statutory grounds. 

In fact, court procedure leads to such bitterness that ancillary and other post-divorce 
issues also cannot be amicably settled. Hence, there is need for a procedure which is 
expeditious, simple, informal and non-technical. Such need has been emphasised from 
time-to-time at various forums and levels. 

The Law Commission, in its report as early as 1973, 25 strongly recommended the need 
for special handling of matters pertaining to marriage and divorce. It observed: 26 - 

In the administration of justice, in disputes relating to the family, one has to keep in mind the 
human relationship with which one is dealing. Object of family counselling as a method of 
achieving the ultimate object of preservation of the family, is to be kept in the forefront. 

The report further suggested that: 


(a) as far as possible, an integrated broad-based service to families in trouble 
should become a part of the court system; 

(b) the existing court structure should be so organised that one single court should 
deal with the problems of preserving the families; and 

(c) the conventional procedure dominated by the adversary system may not be 
appropriate for disputes concerning the family. 

Consequent to the recommendations of the Law Commission, 0 XXXIIA was 
incorporated in the Code of Civil Procedure in 1976. This order "seeks to highlight the 
need for adopting a different approach where matters concerning the family are at 
issue, including the need for efforts to bring about an amicable settlement". 

The order applies to suits/proceedings for matrimonial relief, declaration as to 
legitimacy of any person, guardianship, custody, maintenance, adoption, and 
inheritance in the family. There are provisions for proceedings to be held in camera and 
also for assistance of welfare experts. 

For the purposes of this Order, "family", inter alia, means a man and his wife living 
together, any child or children of theirs or of such man or such wife; and any children 
maintained by them. The clause gives an extended meaning to the word "family" by 
also including a man or woman and his or her brother, sister, ancestor or lineal 
descendant living with him or her. Likewise, section 89 provides for special 
proceedings for settlement of disputes outside the court. This provision was inserted 



in the Code vide Act 46 of 1999 which came into force with effect from 1 July 2002, 
pursuant to recommendations made by the Law Commission and the Malimath 
Committee. Under this section, where a court feels that the dispute could be amicably 
settled, it may refer the same for arbitration, conciliation, mediation or to the Lok 
Adalat. The provisions of the Arbitration and Conciliation Act, 1996 and the Legal 
Services Authorities Act, 1987, would apply in respect of such disputes. 

Procedural delays are inherent in the ordinary court system. The purpose of family 
courts set up under the Family Courts Act, 1984, is to provide for speedy relief to the 
parties. In the matrimonial litigation, the whole purpose of relief is negated if it is 
delayed. Physically and emotionally, the parties are wrecked with little or no chances of 
remarriage. The emphasis in the family courts is on an informal and friendly procedure. 
The parties may seek in camera hearing. This would save the embarrassment which 
they face in open mud-slinging in ordinary courts. Though the procedure generally 
prescribed is the same as provided in the Code of Civil Procedure and Code of Criminal 
Procedure, the family court is at liberty to lay down its own procedure, which would 
expedite or facilitate settlement of disputes before it. Legal representation is not 
allowed as a matter of right because it was felt that the presence of lawyers might not 
be conducive to the informal set-up of a family court. There is, however, no complete 
bar either. If the court feels that it is in the interest of justice, it may seek the assistance 
of a legal expert as amicus curiae. The Lok Adalats set up/organised under the Legal 
Services Authorities Act, 1987, have also played a significant role in expeditious 
disposal of cases. 

24. David E Seidelson, "Systematic Marriage Investigation and Counselling in Divorce Cases: 
Some Reflections on its Constitutional Propriety and General Desirability”, George Washington 
Law Review, vol 36,1967-68, pp 60-61. 

25. Fifty-Fourth Report on the Code of Civil Procedure, 1973. 

26. Ibid. 

27. Ibid. 
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11.4 Forums 


The forums for settlement of matrimonial disputes can be conventional or modern, 
judicial or non-judicial, governmental or non-governmental. 

Amongst the earlier dispute resolution agencies, and which are respected and 
recognised in many villages and communities even today, are the panchayats and 
village elders. When matters cannot be resolved within the family by the parents and 
other family members, the same are referred to the elders of the community or 
panchayats, which are local bodies consisting of persons nominated or elected by the 
people. These persons are held in high esteem and their advice or order carries a lot of 
weight and respect. Besides, the Hindu Marriage Act, 1955 protects customs, and a 
marriage dissolved under the customary law by the panchayat, village elders or any 
other authority, is legally recognised. 28 - Amongst communities which have their 
recognised customary laws, parties primarily seek relief through these local bodies 
only. 

Judicial adjudication, however, is the most common method for matrimonial conflict 
resolution. In this, we have the ordinary civil courts, special family courts and Lok 
Adalats. 

The Parsi Marriage and Divorce Act, 1936 provides for the setting up of special courts 
and the appointment of delegates to hear cases under the Act. 

In order to provide swift and meaningful relief, family courts as an alternative to 
ordinary courts for family/matrimonial litigation are fast coming up everywhere. The 
basic objectives behind the specialised forum are: 

(i) the need for exclusive forum with expertise in these matters; 

(ii) the need for a mechanism for conciliation before adjudication; 

(iii) simplicity, informality and flexibility of a procedure that is readily adjustable to 
the circumstances of the case, without the technicalities of laws; 

(iv) inexpensive and expeditious relief. 

Australia, Japan, Canada and several other countries have a well-developed system of 
family courts with conciliation proceedings with the help of trained counsellors and 
other welfare officers preceding court adjudication. 

In India, the Family Courts Act was passed in 1984 to "provide for the establishment of 
family courts with a view to promote conciliation in, and secure speedy settlement of 
disputes relating to marriage and family affairs and matters connected therewith". 
Matters which fall within the jurisdiction of the family courts are suits between parties 
to a marriage for decree of nullity, restitution of conjugal rights, judicial separation or 
dissolution of marriage, suits relating to matrimonial property, declaration of legitimacy, 
maintenance, guardianship, custody or access to any minor. The emphasis in the entire 
process in this court is on amicable settlement. 


11.4.1 Lok Adalats 




The Lok Adalats, literally meaning the people's courts, is another forum for speedy 
disposal of cases. 30 - During the past few years, innumerable Lok Adalats have been 
organised in various parts of the country for instant disposal of a large variety and 
number of cases. In fact, Lok Adalats are now periodically held to resolve all kinds of 
disputes. They help not only in reducing the burden of the courts and arrears but also 
give an opportunity to the parties to amicably resolve their problems without much 
expenditure, harassment and waste of time. If the parties reconcile and there is 
rapprochement nothing like it; however, even if the difference are irreconcilable and 
they do not agree to live together the Lok Adalats help in expediting the process and at 
the same time assist in settlement of ancillary issues. The Lok Adalats, however, have 
no jurisdiction to declare a marriage null and void on the basis of joint statement of the 
parties. 31 

11.4.2 Family Counselling Centres 


Another alternative of matrimonial conflict resolution is the marriage and family 
counselling centres. Most of the states have set up such centres under the state legal 
services. These centres provide legal aid and advice to parties in, inter alia, family 
disputes. In Delhi, prior to the present Delhi Legal Services Authority, there was the 
Delhi Legal Aid and Advice Board which was constituted in 1981 to provide free legal 
aid and advice to various sections of people, particularly women and people below a 
certain income group. The family counselling centre was started in 1986 and in 1987 
the Board was declared a department of the Delhi Administration. Pursuant to the 
provisions of the Legal Services Authorities Act, 1987, the Delhi Legal Services 
Authority has been constituted with various marriage and family counselling centres. 
Efforts are made by the counsellors in these centres, to amicably resolve the conflicts 
between the parties. The emphasis is on persuading couples to reunite and live a 
happy married life; however, when that is not possible, parties are advised and 
motivated to amicably settle other allied issues like maintenance, child custody, etc. 
and part gracefully by mutual consent. 

11.4.3 Special Police Cells 


Special police cells have also been established in the country to look into cases of 
harassment and violence in the family. Such cells have been set up in various states. In 
Delhi, the special police cell was set up in 1983, and was commonly referred to as the 
anti-dowry cell. The working of this cell over a period of two years, revealed that every 
problem in the family came to be attributed to dowry, which however, was not true. 
Therefore, in 1985, the name of the cell was changed to Crimes Against Women Cell. 
Though it entertains all cases of harassments to women, most of the cases that come 
before it are those of matrimonial discord. The wife moves the cell by making a 
complaint of harassment, cruelty, ill-treatment etc., against the husband and/or his 
family. Notice is given to the opposite party to appear. After hearing both the parties, 
the investigating officer and other staff discuss the problem and try for a solution. 
Assistance of friends and relatives is also sought either to affect a reconciliation or in 
the alternative, to resolve other issues like maintenance, custody, return of properties 
etc. These cells have been successful to some extent in restoring stridhan to many 
women, and also by providing some security to women against harassment and 
torture. Hasty and irresponsible resort to the police cells however could aggravate 
discord. 

11.4.4 Authorities under Domestic Violence Act 


The Protection of Women from Domestic Violence Act, 2005, which has come into 
effect on 26 October 2006, provides for appointment/setting up of various authorities 
for protection of women who are victims of violence in, inter alia, marriage relationship. 





Such authorities are magistrates, police officers, protection officers and non¬ 
governmental organisations registered as service providers. Though these agencies 
are primarily meant to ensure protection to women of domestic violence, the protection 
officers or service providers can also obtain an order for interim custody, maintenance 
or residence for the aggrieved wife. 

28. Hindu Marriage Act, 1955, section 29. 

29. Parsi Marriage and Divorce Act, 1936, sections 18-27. 

30. See Chapters V and VIA of the Legal Services Authorities Act, 1987. 

31. Siji Antony v Saji John, (2010) II DMC 372 (Ker). 


CHAPTER 11 MATRIMONIAL DISPUTE SETTLEMENT: 
ALTERNATIVE METHODS, PROCEDURES AND FORUMS 

11.5 Conclusion 


Growing dissatisfaction with the adversarial process for matrimonial dispute 
settlement through ordinary courts with its high cost, incessant delay and escalation of 
conflict and bitterness impels one to search for effective, expeditious and inexpensive 
procedures and forums for such cases. While it is true that strict, technical and time- 
consuming procedures are definitely not in the interest of parties, yet it is hard to come 
to definite conclusions as to the most effective process and forum for these disputes. 
One thing, however, is clear, that marriage counselling plays an extremely significant 
role. When a marriage is in trouble and parties are contemplating a break, there must 
be a provision for mandatory counselling, conciliation/reconciliation efforts before the 
case is filed in the court. Going from a court or a lawyer to a counsellor is like putting 
the cart before the horse. Ideally, marriage counselling should precede the marriage to 
educate couples on the various types of problems that could arise in a relationship, and 
equip them to cope with different stresses and situations in a marriage. 32 Recourse to 
judicial process should be the last resort. 

32. Pre-marriage counselling/training centres are coming up in many countries including India. 
They, however, appear to be commercial ventures where brides-to-be (not bride grooms) are 
given lessons in cooking, personal grooming and so on. 
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APPENDIX I LIST OF STATUTES 


1. The Hindu Marriage Act, 1955 

2. The Hindu Adoptions and Maintenance Act, 1956 

3. The Hindu Minority and Guardianship Act, 1956 

4. The Special Marriage Act, 1954 

5. The Foreign Marriage Act, 1969 

6. The Indian Christian Marriage Act, 1872 

7. The [* * *] Divorce Act, 1869 

8. The Parsi Marriage and Divorce Act, 1936 

9. The Dissolution of Muslim Marriage Act, 1939 

10. The Muslim Personal Law (Shariat) Application Act, 1937 

11. The Muslim Women (Protection of Rights on Divorce) Act, 1986 

12. The Guardians and Wards Act, 1890 

13. The Family Courts Act, 1984 

14. The Protection of Women from Domestic Violence Act, 2005 

15. The Prohibition of Child Marriage Act, 2006 

16. The Dowry Prohibition Act, 1961 

17. The Maintenance and Welfare of Parents and Senior Citizens Act, 2007 
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APPENDIX II THE HINDU MARRIAGE ACT, 1955 


(Act 25 of 1955) 1 
[18th May 1955] 

An Act to amend and codify the law relating to marriage among Hindus. 

BE it enacted by Parliament in the Sixth Year of the Republic of India as follows:— 

Chapter I 
Preliminary 

S. 1. Short title and extent.— (1) This Act may be called the Hindu Marriage Act, 1955. 

(2) It extends to the whole of India except the State of Jammu and Kashmir, and 
applies also to Hindus domiciled in the territories to which this Act extends who are 
outside the said territories. 

S. 2. Application of Act.— (1) This Act applies— 


(a) to any person who is a Hindu by religion in any of its forms or developments, 
including a Virashaiva, a Lingayat or a follower of the Brahmo, Prarthana or Arya 
Samaj, 

(b) to any person who is a Buddhist, Jaina or Sikh by religion, and 

(c) to any other person domiciled in the territories to which this Act extends who is 
not a Muslim, Christian, Parsi or Jew by religion, unless it is proved that any such 
person would not have been governed by the Hindu law or by any custom or 
usage as part of that law in respect of any of the matters dealt with herein if this 
Act had not been passed. 

Explanation— The following persons are Hindus, Buddhists, Jains or Sikhs by religion, 
as the case may be:- 


(a) any child, legitimate or illegitimate, both of whose parents are Hindus, 
Buddhists, Jains or Sikhs by religion; 

(b) any child, legitimate or illegitimate, one of whose parents is a Hindu, Buddhist, 
Jain or Sikh by religion and who is brought up as a member of the tribe, 
community, group or family to which such parent belongs or belonged; and 

(c) any person who is a convert or re-convert to the Hindu, Buddhist, Jain or Sikh 
religion. 

(2) Notwithstanding anything contained in sub-section (1), nothing contained in this Act 
shall apply to the members of any Scheduled Tribe within the meaning of clause 

(25) of Article 366 of the Constitution unless the Central Government, by notification in 
the Official Gazette, otherwise directs. 

(3) The expression 'Hindu in any portion of this Act shall be construed as if it included a 
person who, though not a Hindu by religion, is, nevertheless, a person to whom this Act 
applies by virtue of the provisions contained in this section. 


STATE AMENDMENT 


Pondicherry.— In its application of the Union Territory of Pondicherry, in section 2, after 
sub-section (2) insert the following sub-section:— 

"(2A) Notwithstanding anything contained in sub-section (1), nothing contained in this 
Act shall apply to the Renoncants of the Union Territory of Pondicherry". [Vide Regn. 7 
of 1963, sec. 2 and Sch. (w.e.f. 1 -10-1963)]. 

S. 3. Definitions.— In this Act, unless the context otherwise requires,— 


(a) the expressions 'custom' and 'usage' signify any rule which, having been 
continuously and uniformly observed for a long time, has obtained the force of 
law among Hindus in any local area, tribe, community, group or family: 

Provided that the rule is certain and not unreasonable or opposed to public 
policy; and 

Provided further that in the case of a rule applicable only to a family it has not 
been discontinued by the family; 

(b) 'district court' means, in any area for which there is a city civil court, that court, 
and in any other area the principal civil court of original jurisdiction, and includes 
any other civil court which may be specified by the State Government, by 
notification in the Official Gazette, as having jurisdiction in respect of the 
matters dealt with in this Act; 

(c) 'full blood' and 'half blood'—two persons are said to be related to each other by 
full blood when they are descended from a common ancestor by the same wife 
and by half blood when they are descended from a common ancestor but by 
different wives; 

(d) 'uterine blood'—two persons are said to be related to each other by uterine blood 
when they are descended from a common ancestress but by different 
husbands; 

Explanation .—In clauses (c) and (d), 'ancestor' includes the father and 
'ancestress' the mother; 

(e) 'prescribed' means prescribed by rules made under this Act; 

(f) (i) 'sapinda relationship' with reference to any person extends as far as the third 
generation (inclusive) in the line of ascent through the mother, and the fifth 
(inclusive) in the line of ascent through the father, the line being traced upwards 
in each case from the person concerned, who is to be counted as the first 
generation; 

(ii) two persons are said to be 'sapindas' of each other if one is a lineal 
ascendant of the other within the limits of sapinda relationship, or if they 
have a common lineal ascendant who is within the limits of sapinda 
relationship with reference to each of them; 

(g) 'degrees of prohibited relationship'—two persons are said to be within the 
'degrees of prohibited relationship'— 

(i) if one is a lineal ascendant of the other; or 

(ii) if one was the wife or husband of a lineal ascendant or descendant of the 
other; or 

(iii) if one was the wife of the brother or of the father's or mother's brother or 



of the grandfather's or grandmother's brother of the other; or 

(iv) if the two are brother and sister, uncle and niece, aunt and nephew, or 
children of brother and sister or of two brothers or of two sisters; 

Explanation.— For the purposes of clauses (f) and (g), relationship includes— 

(i) relationship by half or uterine blood as well as by full blood; 

(ii) illegitimate blood relationship as well as legitimate; 

(iii) relationship by adoption as well as by blood; 

and all terms of relationship in those clauses shall be construed accordingly. 

S. 4. Overriding effect of Act.— Save as otherwise expressly provided in this Act- 


(a) any text, rule or interpretation of Hindu law or any custom or usage as part of 
that law in force immediately before the commencement of this Act shall cease 
to have effect with respect to any matter for which provision is made in this Act; 

(b) any other law in force immediately before the commencement of this Act shall 
cease to have effect insofar as it is inconsistent with any of the provisions 
contained in this Act. 

Chapter II 

Hindu Marriages 

S. 5. Conditions for a Hindu marriage.— A marriage may be solemnised between any 
two Hindus, if the following conditions are fulfilled, namely: - 

(i) neither party has a spouse living at the time of the marriage; 

(ii) at the time of the marriage, neither party- 

fa) is incapable of giving a valid consent to it in consequence of 
unsoundness of mind; or 

(b) though capable of giving a valid consent, has been suffering from mental 
disorder of such a kind or to such an extent as to be unfit for marriage 
and the procreation of children; or 

(c) has been subject to recurrent attacks of insanity 3 [***];] 

(iii) the bridegroom has completed the age of 4 [twenty-one years] and the bride, the 
age of 5 [eighteen years] at the time of the marriage; 

(iv) the parties are not within the degrees of prohibited relationship, unless the 
custom or usage governing each of them permits of a marriage between the 
two; 

(v) the parties are not sapindas of each other, unless the custom or usage 
governing each of them permits of a marriage between the two. 


6 .[* * *] 

S. 6. Guardianship in marriage.— [Repealed by the Child Marriage Restraint (Amendment) 
Act, 1978 (2 of 1978), see 6 and Sch, (w.e.f. 1-10-1978).] 


S. 7. Ceremonies for a Hindu marriage.— (1) A Hindu marriage may be solemnised in 
accordance with the customary rites and ceremonies of either party thereto. 


(2) Where such rites and ceremonies include the saptapadi (that is, the taking of seven 
steps by the bridegroom and the bride jointly before the sacred fire), the marriage 
becomes complete and binding when the seventh step is taken. 

STATE AMENDMENT 

Pondicherry.— In its application to the Union Territory of Pondicherry, after section 7, 
insert the following section, namely:— 

"7A. Special provision regarding suyamariyathai and seethiruththa marriage. —(1) This 
section shall apply to any marriage between any two Hindus whether called 
suyamariyathai marriage or seerthiruththa marriage or by any other name, solemnised 
in the presence of relatives, friends or other persons- 


(a) by each party to the marriage declaring in any language (which is understood by 
the parties and by at least two persons in whose presence the marriage is 
solemnised), that each takes the other to be his wife or, as the case may be, her 
husband; or 

(b) by each party to the marriage garlanding the other or putting a right upon any 
finger of the other; or 

(c) by the tying of the thali. 

(2) (a) Notwithstanding anything contained in section 7, but subject to the other 
provisions of this Act, all marriages to which the section applies solemnised after the 
commencement of the Hindu Marriage (Pondicherry Amendment) Act, 1971, shall be 
good and valid in law. 

(b) Notwithstanding anything contained in section 7 or in any text, rule or interpretation 
of Hindu Law or any custom or usage as part of that law in force immediately before 
the commencement of the Hindu Marriage (Pondicherry Amendment) Act, 1971, or in 
any other law in force immediately before such commencement or in any judgment, 
decree or order of any court, but subject to sub-section (3), all marriages to which this 
section applies solemnised at any time before such commencement shall be deemed 
to have been, with effect on and from the date of the solemnisation of each such 
marriage respectively, good and valid in law. 

(3) Nothing contained in this section shall be deemed to— 


(a) render valid any marriage referred to in clause (b) of sub-section (2), if before 
the commencement of the Hindu Marriage (Pondicherry Amendment) Act, 1971, 

(i) such marriage has been dissolved under any custom or law; or 

(ii) the woman who was a party to such marriage has, whether during or 
after the life of the other party thereto, lawfully married another; or 

(b) render invalid a marriage between any two Hindus solemnised at any time 
before such commencement, if such marriage was valid at that time; or 

(c) render valid a marriage between any two Hindus solemnised at any time before 
such commencement, if such marriage was invalid at that time on any ground 
other than that it was not solemnised in accordance with the customary rites 
and ceremonies of either party thereto: 



Provided that nothing contained in this sub-section shall render any person liable 
to any punishment whatsoever by reason of anything done or omitted to be done 
by him before such commencement. 

(4) Any child of the parties to a marriage referred to in clause (b) of sub-section (2) 
born of such marriage shall be deemed to be their legitimate child: 

Provided that in a case falling under sub-section (i) or sub-clause (ii) of clause (a) of 
sub-section (3), such child was begotten before the date of the dissolution of the 
marriage or, as the case may be, before the date of the second of the marriages 
referred to in the said sub-clause (ii)". 

[Vide Pondicherry Act 14 of 1971, sec. 2 (w.e.f. 9-7-1971)]. 

Tamil Nadu.— In its application to the State of Tamil Nadu, after s. 7, insert the following 
section, namely:— 

"7 A. Special provision regarding suyammariyathai and seerthiruththa marriages .-(1) This 
section shall apply to any marriage between any two Hindus, whether called 
suyamariyathai marriage or seerthiruththa marriage or by any other name, solemnised 
in the presence of relatives, friends other persons— 


(a) by each party to the marriage declaring in any language understood by the 
parties that each takes the other to be his wife or, as the case may be, her 
husband; or 

(b) by each party to the marriage garlanding the other or putting a ring upon any 
finger of the other; or 

(c) by the tying of the thali. 

(2) (a) Notwithstanding anything contained in section 7, but subject to the other 
provisions of this Act, all marriages to which the section applies solemnised after the 
commencement of the Hindu Marriage (Madras Amendment) Act, 1967, shall be good 
and valid in law. 

(b) Notwithstanding anything contained in section 7 or in any text, rule or interpretation 
of Hindu law or any custom or usage as part of that law in force immediately before the 
commencement of the Hindu Marriage (Madras Amendment) Act, 1967, or in any other 
law in force immediately before such commencement or in any judgment, decree or 
order of any court, but subject to sub-section (3) all marriages to which this section 
applies solemnised at any time, before such commencement shall be deemed to have 
been, with effect on and from the date of the solemnisation of each such marriage, 
respectively, good and valid in law. 

(3) Nothing contained in this section shall be deemed to— 


(a) render valid any marriage referred to an clause (b) of sub-section (2), if before 
the commencement of the Hindu Marriage (Madras Amendment) Act, 1967,— 

(i) such marriage has been dissolved under any custom or law; or 

(ii) the woman who was a party to such marriage has, whether during or 
after the life of the other party thereto, lawfully married another; or 

(b) render invalid a marriage between any two Hindus solemnised at any time 
before such commencement, if such marriage was valid at that time; or 

(c) render valid a marriage between any two Hindus solemnised at the time before 



such commencement, if such marriage was invalid at that time on any ground 
other than that it was not solemnised in accordance with the customary rites 
and ceremonies of either party thereto. 

Provided that nothing contained in this sub-section shall render any person liable to any 
punishment whatsoever by reason of anything done or omitted to be done by him 
before such commencement. 

(4) Any child of the parties to a marriage referred to in clause (b) of sub-section (2) 
born of such marriage shall be deemed to be their legitimate child: 

Provided that in a case falling under sub-section (i) of sub-clause (ii) of clause (a) of 
sub-section (3), such child was begotten before the date of the dissolution of the 
marriage or, as the case may be before the date of the second of the marriages 
referred to in the said sub-section (ii)". 

[Vide Tamil Nadu Act 21 of 1967, sec. 2 (w.e.f. 20-1-1968)]. 

S. 8. Registration of Hindu marriages.— (1) For the purpose of facilitating the proof of 
Hindu marriages, the State Government may make rules providing that the parties to 
any such marriage may have the particulars relating to their marriage entered in such 
manner and subject to such conditions as may be prescribed in a Hindu Marriage 
Register kept for the purpose. 

(2) Notwithstanding anything contained in sub-section (1), the state government may, if 
it is of opinion that it is necessary or expedient so to do, provide that the entering of the 
particulars referred to in sub-section (1) shall be compulsory in the state or in any part 
thereof, whether in all cases or in such cases as may be specified, and where any such 
direction has been issued, any person contravening any rule made in this behalf shall 
be punishable with fine which may extent to twenty-five rupees. 

(3) All rules made under this section shall be laid before the State Legislature, as soon 
as may be, after they are made. 

(4) The Hindu Marriage Register shall at all reasonable times be open for inspection, 
and shall be admissible as evidence of the statements therein contained and certified 
extracts therefrom shall, on application, be given by the Registrar on payment to him of 
the prescribed fee. 

(5) Notwithstanding anything contained in this section, the validity of any Hindu 
marriage shall in no way be affected by the omission to make the entry. 

Chapter III 

Restitution of Conjugal Rights and Judicial Separation 

S. 9. Restitution of Conjugal rights.— 7 [* * *] When either the husband or the wife has 
without reasonable excuse, withdrawn from the society of the other, the aggrieved 
party may apply, by petition to the district court, for restitution of conjugal rights and 
the court, on being satisfied of the truth of the statements made in such petition and 
that there is no legal ground why the application should not be granted, may decree 
restitution of conjugal rights accordingly. 

8 [Explanation .-Where a question arises whether there has been reasonable excuse for 
withdrawal from the society, the burden of proving reasonable excuse shall be on the 
person who has withdrawn from the society.] 

9.[* * *] 


S. 10. Judicial separation.— 10 [(1) Either party to a marriage, whether solemnised 
before or after the commencement of this Act, may present a petition praying for a 
decree for judicial separation on any of the grounds specified in subsection (1) of 
section 13, and in the case of a wife also on any of the grounds specified in sub-section 
(2) thereof, as grounds on which a petition for divorce might have been presented.] 

(2) Where a decree for judicial separation has been passed, it shall no longer be 
obligatory for the petitioner to cohabit with the respondent, but the court may, on the 
application by petition of either party and on being satisfied of the truth of the 
statements made in such petition, rescind the decree if it considers it just and 
reasonable to do so. 

Chapter IV 

Nullity of Marriage and Divorce 

S. 11. Void marriages.— Any marriage solemnised after the commencement of this Act 
shall be null and void and may, on a petition presented by either party thereto 
[against the other party], be so declared by a decree of nullity if it contravenes any one 
of the conditions specified in clauses (i), (iv) and (v) of section 5. 

S. 12. Voidable marriages.—(1) Any marriage solemnised, whether before or after the 
commencement of this Act, shall be voidable and may be annulled by a decree of 
nullity on any of the following grounds, namely:— 

12 (a) that the marriage has not been consummated owing to the impotence of the 
respondent; or] 

(b) that the marriage is in contravention of the condition specified in clause (ii) of 
section 5; or 

(c) that the consent of the petitioner, or where the consent of the guardian in 
marriage of the petitioner 13 [was required under section 5 as it stood 
immediately before the commencement of the Child Marriage Restraint 
(Amendment) Act, 1978 (2 of 1978) 1 ' 1 ], the consent of such guardian was 
obtained by force 15 [or by fraud as to the nature of the ceremony or as to any 
material fact or circumstance concerning the respondent]; or 

(d) that the respondent was at the time of the marriage pregnant by some person 
other than the petitioner. 

(2) Notwithstanding anything contained in sub-section (1), no petition for annulling a 
marriage- 


fa) on the ground specified in clause (c) of sub-section (1), shall be entertained if— 

(i) the petition is presented more than one year after the force had ceased to 
operate or, as the case may be, the fraud had been discovered; or 

(ii) the petitioner has, with his or her full consent, lived with the other party to 
the marriage as husband or wife after the force had ceased to operate or, 
as the case may be, the fraud had been discovered; 

(b) on the ground specified in clause (d) of sub-section (1) shall be entertained 
unless the court is satisfied— 

(i) that the petitioner was at the time of the marriage ignorant of the facts 
alleged; 


(ii) that proceedings have been instituted in the case of a marriage 
solemnised before the commencement of this Act within one year of 
such commencement and in the case of marriages solemnised after 
such commencement within one year from the date of the marriage; and 

(iii) that marital intercourse with the consent of the petitioner has not taken 
place since the discovery by the petitioner of the existence of 1 6 [the said 
ground]. 

S. 13. Divorce.— (1) Any marriage solemnised, whether before or after the 
commencement of this Act, may, on a petition presented by either the husband or the 
wife, be dissolved by a decree of divorce on the ground that the other party— 

17 [(i) has, after the solemnization of the marriage, had voluntary sexual intercourse 

with any person other than his or her spouse; or 

(ia) has, after the solemnization of the marriage, treated the petitioner with cruelty; 
or 

(ib) has deserted the petitioner for a continuous period of not less than two years 
immediately preceding the presentation of the petition; or] 

(ii) has ceased to be a Hindu by conversion to another religion; or 

18 [(iii) has been incurably of unsound mind, or has been suffering continuously or 

intermittently from mental disorder of such a kind and to such an extent that 

the petitioner cannot reasonably be expected to live with the respondent. 

Explanation .-In this clause- 


fa) the expression 'mental disorder' means mental illness, arrested or 
incomplete development of mind, psychopathic disorder or any other 
disorder or disability of mind and includes schizophrenia; 

(b) the expression 'psychopathic disorder' means a persistent disorder or 
disability of mind (whether or not including sub-normality of 
intelligence) which results in abnormally aggressive or seriously 
irresponsible conduct on the part of the other party, and whether or 
not it requires or is susceptible to medical treatment; or] 

(iv) 19 [***] 

(v) has 20 [* * *] been suffering from venereal disease in a communicable form; or 

(vi) has renounced the world by entering any religious order; or 

(vii) has not been heard of as being alive for a period of seven years or more by 
those persons who would naturally have heard of it, had that party been alive, 
21 |* * *] 

22 [Explanation .—In this sub-section, the expression 'desertion' means the desertion of 
the petitioner by the other party to the marriage without reasonable cause and without 
the consent or against the wish of such party, and includes the wilful neglect of the 
petitioner by the other party to the marriage, and its grammatical variations and 
cognate expressions shall be construed accordingly.] 

23 . * *] 


24 [(1 A) Either party to a marriage, whether solemnised before or after the 
commencement of this Act, may also present a petition for the dissolution of the 
marriage by a decree of divorce on the ground— 

(i) that there has been no resumption of cohabitation as between the parties to the 
marriage for a period of 25 [one year] or upwards after the passing of a decree 
for judicial separation in a proceeding to which they were parties; or 

(ii) that there has been no restitution of conjugal rights as between the parties to 
the marriage for a period of 26 [one year] or upwards after the passing of a 
decree for restitution of conjugal rights in a proceeding to which they were 
parties.] 

(2) A wife may also present a petition for the dissolution of her marriage by a decree of 
divorce on the ground— 

(i) in the case of any marriage solemnised before the commencement of this Act, 
that the husband had married again before such commencement or that any 
other wife of the husband married before such commencement was alive at the 
time of the solemnization of the marriage of the petitioner; 

Provided that in either case the other wife is alive at the time of the presentation 
of the petition; or 

(ii) that the husband has, since the solemnization of the marriage, been guilty of 
rape, sodomy or 27 [bestiality; or] 

28 [(iii) that in a suit under section 18 of the Hindu Adoptions and Maintenance Act, 
1956 (78 of 1956), or in a proceeding under section 125 of the Code of 
Criminal Procedure, 1973 (2 of 1974) (or under the corresponding section 
488 of the Code of Criminal Procedure, 1898 (5 of 1898), a decree or order, 
as the case may be, has been passed against the husband awarding 
maintenance to the wife notwithstanding that she was living apart and that 
since the passing of such decree or order, cohabitation between the parties 
has not been resumed for one year or upwards; or 

(iv) that her marriage (whether consummated or not) was solemnised before she 
attained the age of fifteen years and she had repudiated the marriage after 
attaining that age but before attaining the age of eighteen years. 

Explanation— This clause applies whether the marriage was solemnised before or after 
the commencement of the Marriages Laws (Amendment) Act, 1976 (68 of 1976)]. 

STATE AMENDMENT 

Uttar Pradesh. -In its application to Hindus domiciled in Uttar Pradesh and also when 
either party to the marriage was not at the time of marriage a Hindu domiciled in Uttar 
Pradesh, in section 13— 

(i) in sub-section (1), after clause (i), insert (and shall be deemed always to have 
been inserted) the following clause, namely:— 

"(la) has persistently or repeatedly treated the petitioner with such cruelty as to cause 
a reasonable apprehension in the mind of the petitioner that it will be harmful or 
injurious for the petitioner to live with the other party; or", and 


(ii) for clause (viii) (since repealed in the principal Act), substitute (and shall be 


deemed to have been substituted) following clause, namely:— 

"(viii) has not resumed cohabitation after the passing of a decree for judicial 
separation against that party and— 

(a) a period of two years has elapsed since the passing of such decree, or 

(b) the case is one of exceptional hardship to the petitioner or of 
exceptional depravity on the part of other party; or 

[Vide Uttar Pradesh Act 13 of 1962, sec. 2 (w.e.f. 7-11 -1962).] 

29 [S. 13A. Alternate relief in divorce proceedings.— In any proceeding under this Act, 
on a petition for dissolution of marriage by a decree of divorce, except insofar as the 
petition is founded on the grounds mentioned in clauses (ii), (vi) and (vii) of sub-section 

(1) of section 13, the court may, if it considers it just so to do having regard to the 
circumstances of the case, pass instead a decree for judicial separation. 

S. 13B. Divorce by mutual consent.—(1) Subject to the provisions of this Act a petition 
for dissolution of marriage by a decree of divorce may be presented to the district court 
by both the parties to a marriage together, whether such marriage was solemnised 
before or after the commencement 0 of the Marriage Laws (Amendment) Act, 1976 
(68 of 1976), on the ground that they have been living separately for a period of one 
year or more, that they have not been able to live together and that they have mutually 
agreed that the marriage should be dissolved. 

(2) On the motion of both the parties made not earlier than six months after the date of 
the presentation of the petition referred to in sub-section (1) and not later than eighteen 
months after the said date, if the petition is not withdrawn in the meantime, the court 
shall, on being satisfied, after hearing the parties and after making such inquiry as it 
thinks fit, that a marriage has been solemnised and that the averments in the petition 
are true, pass a decree of divorce declaring the marriage to be dissolved with effect 
from the date of the decree.] 

S. 14. No petition for divorce to be presented within one year of marriage.—(1) 

Notwithstanding anything contained in this Act, it shall not be competent for any court 
to entertain any petition for dissolution of a marriage by a decree of divorce, 3: [unless 
at the date of the presentation of the petition one year has elapsed] since the date of 
the marriage: 

Provided that the court may, upon application made to it in accordance with such rules 
as may be made by the High Court in that behalf, allow a petition to be presented 32 
[before one year has elapsed] since the date of the marriage on the ground that the 
case is one of exceptional hardship to the petitioner or of exceptional depravity on the 
part of the respondent, but if it appears to the court at the hearing of the petition that 
the petitioner obtained leave to present the petition by any misrepresentation or 
concealment of the nature of the case, the court may, if it pronounces a decree, do so 
subject to the condition that the decree shall not have effect until after the 33 [expiry of 
one year] from the date of the marriage or may dismiss the petition without prejudice to 
any petition which may be brought after 34 [expiration of the said one year] upon the 
same or substantially the same facts as those alleged in support of the petition so 
dismissed. 

(2) In disposing of any application under this section for leave to present a petition for 
divorce before the 35 [expiration of one year] from the date of the marriage, the court 
shall have regard to the interests of any children of the marriage and to the question 
whether there is a reasonable probability of a reconciliation between the parties before 
the expiration of the 36 [said one year]. 


S. 15. Divorced persons when may marry again.— When a marriage has been dissolved 
by a decree of divorce and either there is no right of appeal against the decree or, if 
there is such a right of appeal, the time for appealing has expired without an appeal 
having been presented, or an appeal has been presented but has been dismissed, it 
shall be lawful for either party to the marriage to marry again. 

37 -k *J 

38 [S. 16. Legitimacy of children of void and voidable marriages.—(1) Notwithstanding 
that marriage is null and void under section 11, any child of such marriage who would 
have been legitimate if the marriage had been valid, shall be legitimate, whether such 
child is born before or after the commencement 3 of the Marriage Laws (Amendment) 
Act, 1976 (68 of 1976), and whether or not a decree of nullity is granted in respect of 
that marriage under this Act and whether or not the marriage is held to be void 
otherwise than on a petition under this Act. 

(2) Where a decree of nullity is granted in respect of a voidable marriage under section 
12, any child begotten or conceived before the decree is made, who would have been 
the legitimate child of the parties to the marriage if at the date of the decree it had 
been dissolved instead of being annulled, shall be deemed to be their legitimate child 
notwithstanding the decree of nullity. 

(3) Nothing contained in sub-section (1) or sub-section (2) shall be construed as 
conferring upon any child of a marriage which is null and void or which is annulled by a 
decree of nullity under section 12, any rights in or to the property of any person, other 
than the parents, in any case where, but for the passing of this Act, such child would 
have been incapable of possessing or acquiring any such rights by reason of his not 
being the legitimate child of his parents.] 

S. 17. Punishment of bigamy.— Any marriage between two Hindus solemnised after 
commencement of this Act is void if at the date of such marriage either party had a 
husband or wife living; and the provisions of sections 494 and 495 of the Indian Penal 
Code, 1860 (45 of 1860), shall apply accordingly. 

S. 18. Punishment for contravention of certain other conditions for Hindu Marriage.— 

Every person who procures marriage of himself or herself to be solemnised under this 
Act in contravention of the conditions specified in clauses (iii), (iv), 40 [and (v)] of 
section 5 shall be punishable— 

41 [(a) in the case of a contravention of the condition specified in clause (iii) of 
section 5, with rigorous imprisonment which may extend to two days, or with 
fine which may extend to one thousand rupees, or with both]; 

(b) in the case of a contravention of the condition specified in clause (iv) or clause 
(v) of section 5, with simple imprisonment which may extend to one month, or 
with fine which may extend to one thousand rupees, or with both. 12 [* * *] 

43. * *j 

Chapter V 

Jurisdiction and Procedure 

44 [S. 19. Court to which petition shall be presented.— Every petition under this Act 
shall be presented to the district court within the local limits of whose ordinary original 
civil jurisdiction— 


(i) the marriage was solemnised, or 

(ii) the respondent, at the time of the presentation of the petition, resides, or 

(iii) the parties to the marriage last resided together, or 

45 [(iiia) in case the wife is the petitioner, where she is residing on the date of 
presentation of the petition, or] 

(iv) the petitioner is residing at the time of the presentation of the petition, in a case 
where the respondent is, at that time, residing outside the territories to which 
this Act extends, or has not been heard of as being alive for a period of seven 
years or more by those persons who would naturally have heard of him if he 
were alive.] 

S. 20. Contents and verification of petitions.—(1) Every petition presented under this 
Act shall state as distinctly as the nature of the case permits the facts on which the 
claim to relief is founded 46 [and, except in a petition under section 11, shall also state] 
that there is no collusion between the petitioner and the other party to the marriage. 

(2) The statements contained in every petition under this Act shall be verified by the 
petitioner of some other competent person in the manner required by law for the 
verification of plaints, and may, at the hearing, be referred to as evidence. 

S. 21. Application of Act 5 of 1908.— Subject to the other provisions contained in this 
Act and to such rules as the High Court may make in this behalf, all proceedings under 
this Act shall be regulated, as far as may be, by the Code of Civil Procedure, 1908 (5 of 
1908). 

47 [S. 21 A. Power to transfer petitions in certain cases.—(1 ) Where— 

(a) a petition under this Act has been presented to a district court having 
jurisdiction by a party to a marriage praying for a decree for judicial separation 
under section 10 or for a decree of divorce under section 13, and 

(b) another petition under this Act has been presented thereafter by the other party 
to the marriage praying for a decree for judicial separation under section 10 or 
for a decree of divorce under section 13 on any ground, whether in the same 
district court or in a different district court, in the same state or in a different 
state, the petitions shall be dealt with as specified in sub-section (2). 

(2) In a case where sub-section (1) applies,— 

(a) if the petitions are presented to the same district court, both the petitions shall 
be tried and heard together by that district court; 

(b) if the petitions are presented to different district courts, the petition presented 
later shall be transferred to the district court in which the earlier petition was 
presented and both the petitions shall be heard and disposed of together by the 
district court in which the earlier petition was presented. 

(3) In a case where clause (b) of sub-section (2) applies, the court or the government, 
as the case may be, competent under the Code of Civil Procedure, 1908 (5 of 1908), to 
transfer any suit or proceeding from the district court in which the later petition has 
been presented to the district court in which the earlier petition is pending, shall 
exercise its powers to transfer such later petition as if it had been empowered so to do 
under the said Code]. 


48 [S. 21B. Special provision relating to trial and disposal of petitions under the Act.— 

(1) The trial of a petition under this Act shall, so far as is practicable consistently with 
the interests of justice in respect of the trial, be continued from day to day until its 
conclusion unless the court finds the adjournment of the trial beyond the following day 
to be necessary for reasons to be recorded. 

(2) Every petition under this Act shall be tried as expeditiously as possible and 
endeavour shall be made to conclude the trial within six months from the date of 
service of notice of the petition on the respondent. 

(3) Every appeal under this Act shall be heard as expeditiously as possible, and 
endeavour shall be made to conclude the hearing within three months from the date of 
service of notice of appeal on the respondent]. 

45 [S. 21C. Documentary evidence.— Notwithstanding anything in any enactment to the 
contrary, no document shall be inadmissible in evidence in any proceeding at the trial 
of a petition under this Act on the ground that it is not duly stamped or registered]. 

49 [S. 22. Proceedings to be in camera and may not be printed or published.— (1) Every 
proceeding under this Act shall be conducted in camera and it shall not be lawful for 
any person to print or publish any matter in relation to any such proceeding except a 
judgment of the High Court or of the Supreme Court printed or published with the 
previous permission of the court. 

(2) If any person prints or publishes any matter in contravention of the provisions 
contained in sub-section (1), he shall be punishable with fine which may extend to one 
thousand rupees.] 

S. 23. Decree in proceedings.—(1) In any proceeding under this Act, whether defended 
or not, if the court is satisfied that— 


(a) any of the grounds for granting relief exists and the petitioner 50 [except in cases 
where the relief is sought by him on the ground specified in sub-clause (a), sub¬ 
clause (b) or sub-clause (c) of clause (ii) of section 5] is not in any way taking 
advantage of his or her own wrong or disability for the purpose of such relief, 
and 

(b) where the ground of the petition is the ground specified 51 [* * *] in clause (i) of 
sub-section (1) of section 13, the petitioner has not in any manner been 
accessory to or connived at or condoned the act or acts complained of, or 
where the ground of the petition is cruelty the petitioner has not in any manner 
condoned the cruelty, and 

52 [(bb) when a divorce is sought on the ground of mutual consent, such consent 
has not been obtained by force, fraud or undue influence, and] 

(c) 53 [the petition (not being a petition presented under section 11)] is not 
presented or prosecuted in collusion with the respondent, and 

(d) there has not been any unnecessary or improper delay in instituting the 
proceeding, and 

(e) there is no other legal ground why relief should not be granted, then, and in such 
a case but not otherwise, the court shall decree such relief accordingly. 

(2) Before proceeding to grant any relief under this Act, it shall be the duty of the court 
in the first instance, in every case where it is possible so to do consistently with the 


nature and circumstances of the case, to make every endeavour to bring about a 
reconciliation between the parties: 

54 [Provided that nothing contained in this sub-section shall apply to any proceeding 
wherein relief is sought on any of the grounds specified in clause (ii), clause (iii), clause 
(iv), clause (v), clause (vi) or clause (vii) of sub-section (1) of section 13.] 

55 [(3) For the purpose of aiding the court in bringing about such reconciliation, the 
court may, if the parties so desire or if the court thinks it just and proper so to do, 
adjourn the proceedings for a reasonable period not exceeding fifteen days and refer 
the matter to any person named by the parties in this behalf or to any person 
nominated by the court if the parties fail to name any person, with directions to report 
to the court as to whether reconciliation can be and has been, effected and the court 
shall in disposing of the proceeding have due regard to the report. 

(4) In every case where a marriage is dissolved by a decree of divorce, the court 
passing the decree shall give a copy thereof free of cost to each of the parties], 

56 [S. 23A. Relief for respondent in divorce and other proceedings.— In any proceeding 
for divorce or judicial separation or restitution of conjugal rights, the respondent may 
not only oppose the relief sought on the ground of petitioner's adultery, cruelty or 
desertion, but also make a counter-claim for any relief under this Act on that ground; 
and if the petitioner's adultery, cruelty or desertion is proved, the court may give to the 
respondent any relief under this Act to which he or she would have been entitled if he or 
she had presented a petition seeking such relief on that ground]. 

S. 24. Maintenance pendente lite and expenses of proceedings.— Where in any 
proceeding under this Act it appears to the court that either the wife or the husband, as 
the case may be, has no independent income sufficient for her or his support and the 
necessary expenses of the proceedings, it may, on the application of the wife or the 
husband, order the respondent to pay to the petitioner the expenses of the proceeding, 
and monthly during the proceeding such sum as, having regard to the petitioner's own 
income and the income of the respondent, it may seem to the court to be reasonable: 

57 [Provided that the application for the payment of the expenses of the proceeding and 
such monthly sum during the proceeding, shall, as far as possible, be disposed of 
within sixty days from the date of service of notice on the wife or the husband, as the 
case may be.] 

S. 25. Permanent alimony and maintenance.— (1) Any court exercising jurisdiction 
under this Act may, at the time of passing any decree or at any time subsequent 
thereto, on application made to it for the purpose by either the wife or the husband, as 
the case may be, order that the respondent shall j8 [* * *] pay to the applicant for her or 
his maintenance and support such gross sum or such monthly or periodical sum for a 
term not exceeding the life of the applicant as, having regard to the respondent's own 
income and other property, if any, the income and other property of the applicant, 

[the conduct of the parties and other circumstances of the case], it may seem to the 
court to be just, and any such payment may be, secured, if necessary, by a charge on 
the immovable property of the respondent. 

(2) If the court is satisfied that there is a change in the circumstances of either party at 
any time after it has made an order under sub-section (1), it may at the instance of 
either party, vary, modify or rescind any such order in such manner as the court may 
deem just. 

(3) If the court is satisfied that the party in whose favour an order has been made under 
this section has re-married or, if such party is the wife, that she has not remained 


chaste, or, if such party is the husband, that he has had sexual intercourse with any 
woman outside wedlock, 60 [it may at the instance of the other party vary, modify or 
rescind any such order in such manner as the court may deem just], 

S. 26. Custody of children.— In any proceeding under this Act, the court may, from time 
to time, pass such interim orders and make such provisions in the decree as it may 
deem just and proper with respect to the custody, maintenance and education of minor 
children, consistently with their wishes, wherever possible, and may, after the decree, 
upon application by petition for the purpose, make from time to time, all such orders 
and provisions with respect to the custody, maintenance and education of such 
children as might have been made by such decree or interim orders in case the 
proceeding for obtaining such decree were still pending, and the court may also from 
time to time revoke, suspend or vary any such orders and provisions previously made: 

61 [Provided that the application with respect to the maintenance and education of the 
minor children, pending the proceeding for obtaining such decree, shall as far as 
possible, be disposed of within sixty days from the date of service of notice on the 
respondent.] 

S. 27. Disposal of property.— In any proceeding under this Act, the court may make 
such provisions in the decree as it deems just and proper with respect to any property 
presented, at or about the time of marriage, which may belong jointly to both the 
husband and the wife. 

62 [S. 28. Appeals from decrees and orders.— (1) All decrees made by the court in any 
proceeding under this Act shall, subject to the provisions of sub-section (3), be 
appealable as decrees of the court made in the exercise of its original civil jurisdiction, 
and every such appeal shall lie to the court to which appeals ordinarily lie from the 
decisions of the court given in the exercise of its original civil jurisdiction. 

(2) Orders made by the court in any proceeding under this Act under section 25 or 
section 26 shall, subject to the provisions of sub-section (3), be appealable if they are 
not interim orders, and every such appeal shall lie to the court to which appeals 
ordinarily lie from the decisions of the court given in exercise of its original civil 
jurisdiction. 

(3) There shall be no appeal under this section on the subject of costs only. 

(4) Every appeal under this section shall be preferred within a 63 [period of ninety days] 
from the date of the decree or order. 

S. 28A. Enforcement of decrees and orders.— All decrees and orders made by the court 
in any proceeding under this Act shall be enforced in the like manner as the decrees 
and orders of the court made in the exercise of its original civil jurisdiction for the time 
being are enforced.] 

Chapter VI 

Savings and Repeals 

S. 29. Savings.—(1) A marriage solemnized between Hindus before the 
commencement of this Act, which is otherwise valid, shall not be deemed to be invalid 
or ever to have been invalid by reason only of the fact that the parties thereto belonged 
to the same gotra or pravara or belonged to different religions, castes or sub-divisions 
of the same caste. 

(2) Nothing contained in this Act shall be deemed to affect any right recognized by 
custom or conferred by any special enactment to obtain the dissolution of a Hindu 


marriage, whether solemnized before or after the commencement of this Act. 

(3) Nothing contained in this Act shall affect any proceeding under any law for the time 
being in force for declaring any marriage to be null and void or for annulling or 
dissolving any marriage or for judicial separation pending at the commencement of 
this Act, and any such proceeding may be continued and determined as if this Act had 
not been passed. 

(4) Nothing contained in this Act shall be deemed to affect the provisions contained in 
the Special Marriage Act, 1954 (43 of 1954), with respect to marriages between Hindus 
solemnized under that Act, whether before or after the commencement of this Act. 

S. 30. Repeals.— [Repealed by Repealing and Amending Act, 1960 (58 of 1960), s. 2 and 
first Sch. (w.e.f. 26-12-1960)]. 

I. The Act has been extended to Union Territory of Dadra and Nagar Haveli by Regulation 6 of 
1963, s. 2 and Sch. I (w.e.f. 1-7-1965) and Pondicherry by Regulation 7 of 1963, s. 3 and Sch. 1 
(w.e.f. 1-10-1963) with modifications. The Act has been extended to Sikkim by S.O. 311(E), 
dated 28th April, 1989 (w.e.f. 1-5-1989). 

3. The words "or epilepsy" omitted by the Marriage Laws (Amendment) Act, 1999 (39 of 1999), 
s. 2 (w.e.f. 29-12-1999). 

4. Subs, for the words 'eighteen years' by Act 2 of 1978, s. 6 and Sch. (w.e.f. 1 -10-1978). 

5. Subs, for the words 'fifteen years' by Act 2 of 1978, s. 6 and Sch. (w.e.f. 1 -10-1978). 

6. Clause (vi) omitted by Act 2 of 1978, s. 6 and Sch. (w.e.f. 1-10-1978). 

7. The brackets and figure '(1)' omitted by Act 68 of 1976, section 3(a) (w.e.f. 27-5-1976). 

8. Ins. by Act 68 of 1976, s. 3(a) (w.e.f. 27-5-1976). 

9. Sub-s. (2) omitted by Act 68 of 1976, s. 3(b) (w.e.f. 27-5-1976). 

10. Subs, by Act 68 of 1976, s. 4, for sub-section (1) (w.e.f. 27-5-1976). Earlier sub-section (1) 
was amended by Act 73 of 1956, sec. 2 (w.e.f. 20-12-1956). 

II. Ins. by Act 68 of 1976, s. 5 (w.e.f. 27-5-1976). 

12. Subs, by Act 68 of 1976, s. 6(a)(i), for clause (a) (w.e.f. 27-5-1976). 

13. Subs, by Act 2 of the 1978, s. 6 and Sch. for the words and numerals 'is required under s. 5' 
(w.e.f. 1-10-1978). 

14. Date of commencement 1-10-1978. 

15. Subs, for the words 'or fraud' by Act 68 or 1976, s. 6 (w.e.f. 27-5-1976). 

16. Subs, by Act 68 of 1976, s. 6(b), for the words 'the grounds for a decree' (w.e.f. 27-5-1976). 

17. Subs, by Act 68 of 1976, s. 7(a)(i) for clause (i) (w.e.f. 27-5-1976). 

18. Subs, by Act 68 of 1976, s. 7(a)(ii) for clause (iii) (w.e.f. 27-5-1976). 

19. Clause (iv) omitted by Act 6 of 2019, sec. 5 [w.e.f. 1-3-2019, vide S.O. 1061(E), dated 28th 
February, 2019], Earlier clause (iv) was amended by Act 68 of 1976, sec. 7(a)(iii) (w.e.f. 27-5- 
1976). Clause (iv), before omission, stood as under: 

"(iv) has been suffering from a virulent and incurable form of leprosy; or". 

20. Certain words omitted by Act 68 of 1976, s. 7(a)(iii) (w.e.f. 27-5-1976). 

21. Word 'or' omitted by Act 44 of 1964, s. 2(i)(a) (w.e.f. 20-12-1964). 

22. Ins. by Act 68 of 1976, s. 7 (w.e.f. 27-5-1976). 

23. Clauses (viii) and (ix) omitted by Act 44 of 1964, s. 2(i)(b) (w.e.f. 20-12-1964). 

24. Ins. by Act 44 of 1964, s. 2(ii), (w.e.f. 20-12-1964). 

25. Subs, for the words 'two years' by Act 68 of 1976, s. 7(b) (w.e.f. 27-5-1976). 

26. Subs, by Act 68 of 1976, sec. 7(b), for "two years" (w.e.f. 27-5-1976). 


27. Subs, by Act 68 of 1976 for word 'bestiality', s. 7(c)(i) (w.e.f. 27-5-1976). 

28. Ins. by Act 68 of 1976, s. 7(c)(ii) (w.e.f. 27-5-1976). 

29. Ins. by Act 68 of 1976, s. 8 (w.e.f. 27-5-1976). 

30. Date of commencement 27-5-1976. 

31. Subs, by Act 68 of 1976, s. 9(i)(a), for certain words (w.e.f. 27-5-1976). 

32. Subs, by Act 68 of 1976, s. 9(i)(b)(1), for "before three years have elapsed" (w.e.f. 27-5- 
1976). 

33. Subs, by Act 68 of 1976, s. 9(i)(b)(2), for "expiry of three years" (w.e.f. 27-5-1976). 

34. Subs, by Act 68 of 1976, s. 9(i)(b)(3), for "expiration of the said three years" (w.e.f. 27-5- 
1976). 

35. Subs, by Act 68 of 1976, s. 9(ii)(a), for "expiry of three years" (w.e.f. 27-5-1976). 

36. Subs, by Act 68 of 1976, s. 9(ii)(b), for "said three years" (w.e.f. 27-5-1976). 

37. Proviso omitted by Act 68 of 1976, s. 10 (w.e.f. 27-5-1976). 

38. Subs, by Act 68 of 1976, s. 11 for section 16 (w.e.f. 27-5-1976). 

39. Date of commencement 27-5-1976. 

40. Subs, by Act 2 of 1978, s. 6 and Sch for '(v) and (vi)' (w.e.f. 1 -10-1978). 

41. Subs, by Act 6 of 2007, s. 20, for cl. (a) (w.e.f. 10-1-2007). Clause (a) before substitution, 
stood as under: "(a) in the case of a contravention of the condition specified in clause (iii) of 
section 5, with simple imprisonment which may extend to fifteen days, or with fine which may 
extend to one thousand rupees, or with both;". 

42. The Word omitted by Act 2 of 1978, s. 6 and Sch. (w.e.f. 1 -10-1978). 

43. Clause (c) omitted by Act 2 of 1978, s. 6 and Sch. (w.e.f. 1-10-1978). 

44. Subs, by Act 68 of 1976, s. 12, for s. 19 (w.e.f. 27-5-1976). 

45. Ins. by Act 50 of 2003, s. 4 (w.e.f. 23-12-2003). 

46. Subs, for the words 'and shall also state' by Act 68 of 1976, s. 13 (w.e.f. 27-5-1976). 

47. Ins. by Act 68 of 1976, s. 14 (w.e.f. 27-5-1976). 

48. Ins. by Act 68 of 1976, s. 14 (w.e.f. 27-5-1976). 

49. Subs, by Act 68 of 1976, s. 15, s. 22 (w.e.f. 27-5-1976). 

50. Ins. by Act 68 of 1976, s. 16(a)(i) (w.e.f. 27-5-1976). 

51. The words "in clause (f) of sub-section (i) of section 10, or" omitted by Act 68 of 1976, s. 16 
(w.e.f. 27-5-1976). 

52. Ins. by Act 68 of 1976, s. 16(a)(iii) (w.e.f. 27-5-1976). 

53. Subs, by Act 68 of 1976, s. 16(a)(iv), for the words 'the petition' (w.e.f. 27-5-1976). 

54. Ins. by Act 68 of 1976, s. 16(b) (w.e.f. 27-5-1976). 

55. Ins. by Act 68 of 1976, s. 16(c) (w.e.f. 27-5-1976). 

56. Ins. by Act 68 of 1976, s. 17 (w.e.f. 27-5-1976). 

57. Proviso Ins. by the Marriage Laws (Amendment) Act, 2001 (49 of 2001), s. 8 (w.e.f. 24-9- 
2001 ). 

58. The words 'while the applicant remains unmarried' omitted by Act 68 of 1976, s. 18 (w.e.f. 
27-5-1976). 

59. Subs, by Act 68 of 1976, s. 18(a)(ii), for "and the conduct of the parties" (w.e.f. 27-5-1976). 

60. Subs, by Act 68 of 1976, s. 18(b) for "it shall rescind the order" (w.e.f. 27-5-1976). 

61. Proviso Ins. by the Marriage Laws (Amendment) Act, 2001 (49 of 2001), s. 9 (w.e.f. 24-9- 
2001 ). 

62. Subs, by Act 68 of 1976, s. 19, for s. 28 (w.e.f. 27-5-1976). 

63. Subs, by Act 50 of 2003, s. 5, for "Period of thirty days" (w.e.f. 23-12-2003). 
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APPENDIX III THE HINDU ADOPTIONS AND MAINTENANCE ACT, 
1956 


(Act 78 of 1956) 

[21st December, 1956] 

An Act to amend and codify the law relating to adoption and maintenance among Hindus. 
BE it enacted by Parliament in the Seventh Year of the Republic of India as follows:— 

Chapter I 
Preliminary 

S. 1. Short title and extent.— (1) This Act may be called the Hindu Adoptions and 
Maintenance Act, 1956. 

1 (2) It extends to the whole of India except the State of Jammu and Kashmir. 

S. 2. Application of Act.— (1) This Act applies— 


(a) to any person, who is a Hindu by religion in any of its forms or developments; 
including a Virashaiva, a Lingayat or a follower of the Brahmo, Prarthana or Arya 
Samaj, 

(b) to any person who is a Buddhist, Jaina or Sikh by religion, and 

(c) to any other person who is not a Muslim, Christian, Parsi or Jew by religion, 
unless it is proved that any such person would not have been governed by the 
Hindu law or by any custom or usage as part of that law in respect of any of the 
matters dealt with herein if this Act had not been passed. 

Explanation— The following persons are Hindus, Buddhists, Jainas or Sikhs by religion, 
as the case may be:— 


(a) any child, legitimate or illegitimate, both of whose parents are Hindus, 
Buddhists, Jainas or Sikhs by religion; 

(b) any child, legitimate or illegitimate, one of whose parents is a Hindu. Buddhist, 
Jaina or Sikh by religion and who is brought up as a member of the tribe, 
community, group or family to which such parent belongs or belonged; 2 [***] 

3 [(bb) any child, legitimate or illegitimate, who has been abandoned both by his 
father and mother or whose parentage is not known and who in either case is 
brought up as a Hindu, Buddhist, Jaina or Sikh; and] 

(c) any person who is convert or reconvert to the Hindu, Buddhist, Jaina or Sikh 
religion. 

(2) Notwithstanding anything contained in sub-section (1), nothing contained in this Act 
shall apply to the members of any Scheduled Tribe within the meaning of clause (25) of 
Article 366 of the Constitution unless the Central Government, by notification in the 
Official Gazette, otherwise directs. 

(3) The expression 'Hindu' in any portion of this Act shall be construed as if it included 
a person who, though not a Hindu by religion, is, nevertheless, a person to whom this 


Act applies by virtue of the provisions contained in this section. 

S. 3. Definitions.— In this Act, unless the context otherwise requires,- 

(a) the expressions 'custom' and 'usage' signify any rule which, having been 
continuously and uniformly observed for a long time, has obtained the force of 
law among Hindus in any local area, tribe, community, group or family: 

Provided that the rule is certain and not unreasonable or opposed to public 
policy; and 

Provided further that, in the case of a rule applicable only to a family, it has not 
been discontinued by the family; 

(b) 'maintenance' includes— 

(i) in all cases, provision for food, clothing, residence, education and medical 
attendance and treatment; 

(ii) in the case of an unmarried daughter, also the reasonable expenses of/ 
or incidents to her marriage; 

(c) 'minor' means a person who has not completed his or her age of eighteen years. 
S. 4. Overriding effect of Act.— Save as otherwise expressly provided in this Act,— 


(a) any text, rule or interpretation of Hindu law or any custom or usage as part of 
that law in force immediately before the commencement of this Act shall cease 
to have effect with respect to any matter for which provision is made in this Act; 

(b) any other law in force immediately before the commencement of this Act shall 
cease to apply to Hindus insofar as it is inconsistent with any of the provisions 
contained in this Act. 

Chapter II 

Adoption 

S. 5. Adoptions to be regulated by this Chapter.—(1) No adoption shall be made after 
the commencement of this Act 4 by or to a Hindu except in accordance with the 
provisions contained in this Chapter, and any adoption made in contravention of the 
said provisions shall be void. 

(2) An adoption which is void shall neither create any rights in the adoptive family in 
favour of any person which he or she could not have acquired except by reason of the 
adoption, nor destroy the rights of any person in the family of his or her birth. 

S. 6. Requisites of a valid adoption.— No adoption shall be valid unless- 

(i) the person adopting has the capacity, and also the right, to take in adoption; 

(ii) the person giving in adoption has the capacity to do so; 

(iii) the person adopted is capable of being taken in adoption; and 

(iv) the adoption is made in compliance with the other conditions mentioned in this 
Chapter. 

S. 7. Capacity of a male Hindu to take in adoption.— Any male Hindu who is of sound 
mind and is not a minor has the capacity to take a son or a daughter in adoption: 


Provided that, if he has a wife living, he shall not adopt except with the consent of his 
wife unless the wife has completely and finally renounced the world or has ceased to 
be a Hindu or has been declared by a court of competent jurisdiction to be of unsound 
mind. 

Explanation—If a person has more than one wife living at the time of adoption, the 
consent of all the wives is necessary unless the consent of any one of them is 
unnecessary for any of the reasons specified in the preceding proviso. 

5 [S. 8. Capacity of a female Hindu to take in adoption.— Any female Hindu who is of 
sound mind and is not a minor has the capacity to take a son or daughter in adoption: 

Provided that, if she has a husband living, she shall not adopt a son or daughter except with 
the consent of her husband unless the husband has completely and finally renounced the 
world or has ceased to be a Hindu or has been declared by a court of competent jurisdiction 
to be of unsound mind], 

S. 9. Persons capable of giving in adoption.— (1) No person except the father or 
mother or the guardian of a child shall have the capacity to give the child in adoption. 

6 [(2) Subject to the provisions of sub-section (4), the father or the mother, if alive, shall 
have equal right to give a son or daughter in adoption: 

Provided that such right shall not be exercised by either of them save with the consent of 
the other unless one of them has completely and finally renounced the world or has ceased 
to be a Hindu or has been declared by a court of competent jurisdiction to be of unsound 
mind]. 


7 ■ [* * *] 

8 [(4) Where both the father and mother are dead or have completely and finally 
renounced the world or have abandoned the child or have been declared by a court of 
competent jurisdiction to be of unsound mind or where the parentage of the child is not 
known, the guardian of the child may give the child in adoption with the previous 
permission of the court to any person including the guardian himself.] 

(5) Before granting permission to a guardian under sub-section (4), the court shall be 
satisfied that the adoption will be for the welfare of the child, due consideration being 
for this purpose given to the wishes of the child having regard to the age and 
understanding of the child and that the applicant for permission has not received or 
agreed to receive and that no person has made or given or agreed to make or give to 
the applicant any payment or reward in consideration of the adoption except such as 
the court may sanction. 

Explanation— For the purposes of this section— 

(i) the expression 'father' and mother' do not include an adoptive father and an 
adoptive mother; 9 [***] 

10 [(ia) "guardian” means a person having the care of the person or a child or of both 
his person and property and includes- 

(a) a guardian appointed by the will of the child's father or mother; and 

(b) a guardian appointed or declared by a court; and] 

(ii) 'court' means the city civil court or a district court within the local limits of 
whose jurisdiction the child to be adopted ordinarily resides. 

S. 10. Persons who may be adopted.— No person shall be capable of being taken in 
adoption unless the following conditions are fulfilled, namely:— 


(i) he or she is a Hindu; 

(ii) he or she has not already been adopted; 

(iii) he or she has not been married, unless there is a custom or usage applicable to 
the parties which permits persons who are married being taken in adoption; 

(iv) he or she has not completed the age of fifteen years, unless there is a custom or 
usage applicable to the parties which permits persons who have completed the 
age of fifteen years being taken in adoption. 

S. 11. Other conditions for a valid adoption.— In every adoption, the following 
conditions must be complied with:— 

(i) if the adoption is of a son, the adoptive father or mother by whom the adoption is 
made must not have a Hindu son, son's son or son's son's son (whether by 
legitimate blood relationship or by adoption) living at the time of adoption; 

(ii) if the adoption is of a daughter, the adoptive father or mother by whom the 
adoption is made must not have a Hindu daughter or son's daughter (whether by 
legitimate blood relationship or by adoption) living at the time of adoption; 

(iii) if the adoption is by a male and the person to be adopted is a female, the 
adoptive father is at least twenty-one years older than the person to be adopted; 

(iv) if the adoption is by a female and the person to be adopted is a male, the 
adoptive mother is at least twenty-one years older than the person to be 
adopted; 

(v) the same child may not be adopted simultaneously by two or more persons; 

(vi) the child to be adopted must be actually given and taken in adoption by the 
parents or guardian concerned or under their authority with intent to transfer the 
child from the family of its birth [or in the case of an abandoned child or a 
child whose parentage is not known, from the place or family where it has been 
brought up] to the family of its adoption: 

Provided that the performance of data homam shall not be essential to the 
validity of adoption. 

S. 12. Effects of adoption.— An adopted child shall be deemed to be the child of his or 
her adoptive father or mother for all purposes with effect from the date of the adoption 
and from such date all the ties of the child in the family of his or her birth shall be 
deemed to be severed and replaced by those created by the adoption in the adoptive 
family: 

Provided that— 


(a) the child cannot marry any person whom he or she could not have married if he 
or she had continued in the family of his or her birth; 

(b) any property which vested in the adopted child before the adoption shall 
continue to vest in such person subject to the obligations, if any, attaching to the 
ownership of such property, including the obligation to maintain relatives in the 
family of his or her birth; 

(c) the adopted child shall not divest any person of any estate which vested in him 
or her before the adoption. 


S. 13. Right of adoptive parents to dispose of their properties.— Subject to any 
agreement to the contrary, an adoption does not deprive the adoptive father or mother 
of the power to dispose of his or her property by transfer inter vivos or by will. 

S. 14. Determination of adoptive mother in certain cases.— (1) Where a Hindu who has 
a wife living adopts a child, she shall be deemed to be the adoptive mother. 

(2) Where an adoption has been made with the consent of more than one wife, the 
senior-most in marriage among them shall be deemed to be the adoptive mother and 
the others to be step-mothers. 

(3) Where a Widower or a bachelor adopts a child, any wife whom he subsequently 
marries shall be deemed to be the step-mother of the adopted child. 

(4) Where a widow or an unmarried woman adopts a child, any husband whom she 
marries subsequently shall be deemed to be the step-father of the adopted child. 

S. 15. Valid adoption not to be cancelled.— No adoption which has been validity made 
can be cancelled by the adoptive father or mother or any other person, nor can the 
adopted child renounce his or her status as such and return to the family of his or her 
birth. 

S. 16. Presumption as to registered documents relating to adoption.— Whenever any 
document registered under any law for the time being in force is produced before any 
court purporting to record an adoption made and is signed by the person giving and the 
person taking the child in adoption, the court shall presume that the adoption has been 
made in compliance with the provisions of this Act unless and until it is disproved. 

STATE AMENDMENT 

[Uttar Pradesh].— In its application to State of Uttar Pradesh, s. 16 shall be renumbered 
as sub-s. (1) thereof and after sub-s. (1) as so renumbered, the following sub-s. (2), 
shall be inserted, namely:— 

"(2) In case of an adoption made on or after the first day of January, 1977 no Court in 
Uttar Pradesh shall accept any evidence in proof of the giving and taking of the child in 
adoption, except a document recording an adoption, made and signed by the person 
giving and the person taking the child in adoption, and registered under any law for the 
time being in force: 

Provided that secondary evidence of such documents shall be admissible in the 
circumstances and the manner laid down in the Indian Evidence Act, 1872".—U.P Act 
57 of 1976, s. 35 (w.e.f. 1-1-1977). 

S. 17. Prohibition of certain payments.— (1) No person shall receive or agree to receive 
any payment or other reward in consideration of the adoption of any person, and no 
person shall make or give or agree to make or give to any other person any payment or 
reward the receipt of which is prohibited by this section. 

(2) If any person contravenes the provisions of sub-section (1), he shall be punishable 
with imprisonment which may extent to six months, or with fine, or with both. 

(3) No prosecution under this section shall be instituted without the previous sanction 
of the State Government or an officer authorized by the State Government in this 
behalf. 

Chapter III 


Maintenance 



S. 18. Maintenance of wife.—(1) Subject to the provisions of this section, a Hindu wife, 
whether married before or after the commencement of this Act, shall be entitled to be 
maintained by her husband during her lifetime. 

(2) A Hindu wife shall be entitled to live separately from her husband without forfeiting 
her claim to maintenance— 


(a) if he is guilty of desertion, that is to say, of abandoning her without reasonable 
cause and without her consent or against her wish, or wilfully neglecting her; 

(b) if he has treated her with such cruelty as to cause a reasonable apprehension in 
her mind that it will be harmful or injurious to live with her husband; 

(c) 12 [***]; 

(d) if he has any other wife living; 

(e) if he keeps a concubine in the same house in which his wife is living or 
habitually resides with a concubine elsewhere; 

(f) if he has ceased to be a Hindu by conversion to another religion; 

(g) if there is any other cause justifying her living separately. 

(3) A Hindu wife shall not be entitled to separate residence and maintenance from her 
husband if she is unchaste or ceases to be a Hindu by conversion to another religion. 

S. 19. Maintenance of widowed daughter-in-law.—(1) A Hindu wife, whether married 
before or after the commencement of this Act, shall be entitled to be maintained after 
the death of her husband by her father-in-law: 

Provided and to the extent that she is unable to maintain herself out of her own 
earnings or other property or, where she has no property of her own, is unable to obtain 
maintenance— 


(a) from the estate of her husband or her father or mother, or 

(b) from her son or daughter, if any, or his or her estate. 

(2) Any obligation under sub-section (1) shall not be enforceable if the father-in law has 
not the means to do so from any coparcenary property in his possession out of which 
the daughter-in-law has not obtained any share, and any such obligation shall cease on 
the re-marriage of the daughter-in-law. 

S. 20. Maintenance of children and aged parents.—(1 ) Subject to the provisions of this 
section a Hindu is bound, during his or her lifetime, to maintain his or her legitimate or 
illegitimate children and his or her aged or infirm parents. 

(2) A legitimate or illegitimate child may claim maintenance from his or her father or 
mother so long as the child is a minor. 

(3) The obligation of a person to maintain his or her aged or infirm parent or a daughter 
who is unmarried extends insofar as the parent or the unmarried daughter, as the case 
may be, is unable to maintain himself or herself out of his or her own earnings or other 
property. 

Explanation .—In this section 'parent' includes a childless step-mother. 

S. 21. Dependants defined.— For the purposes of this Chapter 'dependants' mean the 
following relatives of the deceased:— 


(i) his or her father; 

(ii) his or her mother; 

(iii) widow, so long as she does not re-marry; 

(iv) his or her son or the son of his predeceased son or the son of a predeceased 
son of his predeceased son, so long as he is a minor; provided and to the extent 
that he is unable to obtain maintenance, in the case of a grandson from his 
father's or mother's estate, and in the case of a great grand-son, from the estate 
of his father or mother or father's father or father's mother; 

(v) his or her unmarried daughter, or the unmarried daughter of his predeceased 
son or the unmarried daughter of a predeceased son of his predeceased son, so 
long as she remains unmarried: 

Provided and to the extent that she is unable to obtain maintenance, in the case 
of a grand-daughter from her father's or mother's estate and in the case of a 
great-grand-daughter from the estate of her father or mother or father's father or 
father's mother; 

(vi) his widowed daughter: provided and to the extent that she is unable to obtain 
maintenance- 

fa) from the estate of her husband, or 

(b) from her son or daughter if any, or his or her estate; or 

(c) from her father-in-law or his father or the estate of either of them; 

(vii) any widow of his son or of a son of his predeceased son, so long as she does 
not remarry: 

Provided and to the extent that she is unable to obtain maintenance from her 
husband's estate, or in the case of a grandson's widow, also from her father-in- 
law's estate. 

(viii) his or her minor illegitimate son, so long as he remains a minor; 

(ix) his or her illegitimate daughter, so long as she remains unmarried. 

S. 22. Maintenance of dependants.— (1) Subject to the provisions of sub-section (2) the 
heirs of a deceased Hindu are bound to maintain the dependants of the deceased out 
of the estate inherited by them from the deceased. 

(2) Where a dependant has not obtained, by testamentary or intestate succession, any 
share in the estate of a Hindu dying after the commencement of this Act, the 
dependant shall be entitled, subject to the provisions of this Act, to maintenance from 
those who take the estate. 

(3) The liability of each of the persons who takes the estate shall be in proportion to the 
value of the share or part of the estate taken by him or her. 

(4) Notwithstanding anything contained in sub-section (2) or sub-section (3), no person 
who is himself or herself a dependant shall be liable to contribute to the maintenance 
of others, if he or she has obtained a share or part, the value of which is, or would, if the 
liability to contribute were enforced, become less than what would be awarded to him 
or her by way of maintenance under this Act. 

S. 23. Amount of maintenance.— (1) It shall be in the discretion of the court to 
determine whether any, and if so what, maintenance shall be awarded under the 



provisions of this Act, and in doing so, the court shall have due regard to the 
considerations set out in sub-section (2), or sub-section (3), as the case may be, so far 
as they are applicable. 

(2) In determining the amount of maintenance, if any, to be awarded to a wife, children 
or aged or infirm parents under this Act, regard shall be had to— 


(a) the position and status of the parties; 

(b) the reasonable wants of the claimant; 

(c) if the claimant is living separately, whether the claimant is justified in doing so; 

(d) the value of the claimant's property and any income derived from such property, 
or from the claimant's own earnings or from any other source; 

(e) the number of persons entitled to maintenance under this Act. 

(3) In determining the amount of maintenance, if any, to be awarded to a dependant 
under this Act, regard shall be had to— 


(a) the net value of the estate of the deceased after providing for the payment of his 
debts; 

(b) the provision, if any, made under a will of the deceased in respect of the 
dependant; 

(c) the degree of relationship between the two; 

(d) the reasonable wants of the dependant; 

(e) the past relations between the dependant and the deceased; 

(f) the value of the property of the dependant and any income derived from such 
property, or from his or her earnings or from any other source; 

(g) the number of dependants entitled to maintenance under this Act. 

S. 24. Claimant to maintenance should be a Hindu.— No person shall be entitled to 
claim maintenance under this Chapter if he or she has ceased to be a Hindu by 
conversion to another religion. 

S. 25. Amount of maintenance may be altered on change of circumstances.— The 

amount of maintenance, whether fixed by a decree of court or by agreement, either 
before or after the commencement of this Act, may be altered subsequently if there is a 
material change in the circumstances justifying such alteration. 

S. 26. Debts to have priority.— Subject to the provisions contained in section 27 debts 
of every description contracted or payable by the deceased shall have priority over the 
claims of his dependants for maintenance under this Act. 

S. 27. Maintenance when to be a charge.— A dependant's claim for maintenance under 
this Act shall not be a charge on the estate of the deceased or any portion thereof, 
unless one has been created by the will of the deceased, by a decree of court, by 
agreement between the dependant and the owner of the estate or portion, or otherwise. 

S. 28. Effect of transfer of property on right to maintenance.— Where a dependant has 
a right to receive maintenance out of an estate, and such estate or any part thereof is 
transferred, the right to receive maintenance may be enforced against the transferee if 
the transferee has notice of the right or if the transfer is gratuitous; but not against the 
transferee for consideration and without notice of the right. 



Chapter IV 


Repeals and Savings 

S. 29. Repeals.— [Rep. by the Repealing and Amending Act, 1960 (58 of 1960), s. 2 and 
Sch 1] 

S. 30. Savings.— Nothing contained in this Act shall affect any adoption made before 
the commencement of this Act 13 -, and the validity and effect of any such adoption shall 
be determined as if this Act had not been passed. 

1. The Act has been extended to Dadra and Nagar Haveli by Reg. 6 of 1963, sec. 2 and Sch. I. 

The Act has been extended to the Union territory of Puducherry by the Pondicherry (Extention of 
Laws) Act, 1968 (26 of 1968), subject to the following modification:— 

In section 2, after sub-section (2), insert— 

"(2A) Notwithstanding anything contained in sub-section (1), nothing contained in this Act shall 
apply to the Renoncants of the Union Territory of Pondicherry." 

2. Word 'and' omitted by the Act 45 of 1962, s. 2(a) (w.e.f. 29-11 -1962). 

3. Ins. by Act 45 of 1962, s. 2(b) (w.e.f. 29-11-1962). 

4. Date of commencement 21-12-1956. 

5. Subs, by Act 30 of 2010, s. 3, for section 8 (w.e.f. 31-8-2010). Section 8, before substitution, 
stood as under: "8. Capacity of a female Hindu to take in adoption.—Any female Hindu— 

(a) who is of sound mind, 

(b) who is not a minor and 

(c) who is not married, or if married, whose marriage has been dissolved or whose husband 
is dead or has completely and finally renounced the world or has ceased to be a Hindu or 
has been declared by a court of competent jurisdiction to be of unsound mind, has the 
capacity to take a son or daughter in adoption." 

6. Subs, by Act 30 of 2010, s. 4(i), for sub-section (2) (w.e.f. 31-8-2010). Earlier sub-section (2) 
was amended by Act 45 of 1962, sec. 3(a) (w.e.f. 29-11-1962). Sub-section (2), before 
substitution by Act 30 of 2010, stood as under: 

"(2) Subject to the provisions of sub-section (3) and sub-section (4), the father, if alive, shall 
alone have the right to give in adoption, but such right shall not be exercised save with the 
consent of the mother unless the mother has completely and finally renounced the world or has 
ceased to be a Hindu or has been declared by a court of competent jurisdiction to be of 
unsound mind." 

7. Sub-sec. (3) omitted by Act 30 of 2010, s. 4(ii) (w.e.f. 31-8-2010). Sub-section (3), before 
omission, stood as under: 

"(3) The mother may give the child in adoption if the father is dead or has completely and finally 
renounced the world or has ceased to be a Hindu or has been declared by a court of competent 
jurisdiction to be of unsound mind.". 


8. Subs, for 'sub-section (4)' by Act 45 of 1962, s. 3(b) (w.e.f. 29-11 -1962). 


9. The Word 'and' omitted by the Act 45 of 1962, s. 3(c)(i) (w.e.f. 29-11 -1962). 

10. Ins. by Act 45 of 1962, s. 3(c)(ii) (w.e.f. 29-11 -1962). 

11. Ins. byAct45of 1962, s. 4 (w.e.f. 29-11-1962). 

12. Clause (c) omitted by Act 6 of 2019, sec. 6 [w.e.f. 1-3-2019, vide S.O. 1061(E), dated 28th 
February, 2019], Clause (c), before omission, stood as under: 

"(c) if he is suffering from a virulent form of leprosy;". 

13. Date of commencement 21 -12-1956. 
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APPENDIX IV THE HINDU MINORITY AND GUARDIANSHIP ACT, 
1956 1 - 

(Act 32 of 1956) 

[25th August, 1956] 

An Act to amend and codify certain parts of the law relating to minority and guardianship 
among Hindus. 

BE it enacted by Parliament in the Seventh Year of the Republic of India as follows:— 

S. 1. Short title and extent.— (1) This Act may be called the Hindu Minority and 
Guardianship Act, 1956. 

(2) It extends to the whole of India except the State of Jammu and Kashmir and applies 
also to Hindus domiciled in the territories to which this Act extends who are outside the 
said territories. 

S. 2. Act to be supplemental to Act VIII of 1890.— The provision of this Act shall be in 
addition to, and not save as hereinafter expressly provided, in derogation of, the 
Guardian and Wards Act, 1890 (8 of 1890). 

S. 3. Application of Act.— (1) This Act applies,— 


(a) to any person who is a Hindu by religion in any of its forms or developments, 
including a Virashaiva, a Lingayat or a follower of the Brahmo, Prarthana or Arya 
Samaj, 

(b) to any person who is a Buddhist, Jain or Sikh by religion, and 

(c) to any other person domiciled in the territories to which this Act extends who is 
not a Muslim, Christian, Parsi or Jew by religion unless it is proved that any such 
person would not have been governed by the Hindu law or by any custom or 
usage as part of that law in respect of any of the matters dealt with herein if this 
Act had not been passed. 

Explanation.- The following persons are Hindus, Buddhists, Jains or Sikhs by religion, 
as the case may be:— 

(i) any child, legitimate or illegitimate, both of whose parents are Hindus, Buddhists, 
Jains or Sikhs by religion; 

(ii) any child, legitimate or illegitimate, one of whose parents is a Hindu, Buddhist, 
Jain or Sikh by religion and who is brought up as a member of the tribe 
community, group or family to which such parent belongs or belonged; and 

(iii) any person who is a convert or re-convert to the Hindu, Buddhist, Jain or Sikh 
religion. 

(2) Notwithstanding anything contained in sub-section (1), nothing contained in this Act 
shall apply to the members of any Scheduled Tribe within the meaning of clause (25) of 
Article 366 of the Constitution unless the Central Government, by notification in the 
Official Gazette, otherwise directs. 


2 [(2A) Notwithstanding anything contained in sub-section (1), nothing contained in this 
Act shall apply to the Renoncants of the Union Territory of Pondicherry.] 

(3) The expression 'Hindu' in any provision of this Act shall be construed as if it 
included a person who, though not a Hindu by religion, is, nevertheless, a person to 
whom this Act applies by virtue of the provisions contained in this section. 

STATE AMENDEMENT 

[Pondicherry].— In its application to the Union Territory of Pondicherry, in s. 3, after sub- 
s. (2), insert the following sub-section, namely:— 

"(2-A) Notwithstanding anything contained in sub-section (1), nothing contained in this 
Act shall apply to the Renoncants of the Union Territory of Pondicherry".—Act 26 of 
1968, s. 3 and Sch. (w.e.f. 5-9-1968). 

S. 4. Definitions.— In this Act— 

(a) 'minor' means a person who has not completed the age of eighteen years; 

(b) 'guardian' means a person having the care of the person of a minor or of his 
property or of both his person and property and includes— 

(i) a natural guardian, 

(ii) a guardian appointed by the will of the minor's father or mother, 

(iii) a guardian appointed or declared by a court, and 

(iv) a person empowered to act as such by or under any enactment relating 
to any Court of Wards; 

(c) 'natural guardian' means any of the guardians mentioned in section 6. 

S. 5. Overriding effect of Act.— Save as otherwise expressly provided in this Act- 


fa) any text, rule or interpretation of Hindu law or any custom or usage as part of 
that law in force immediately before the Commencement of this Act shall cease 
to have effect with respect to any matter for which provision is made in this Act, 

(b) any other law in force immediately before the commencement of this Act shall 
cease to have effect insofar as it is inconsistent with any of the provisions 
contained in this Act. 

S. 6. Natural guardians of a Hindu minor.— The natural guardian of a Hindu minor, in 
respect of the minor's person as well as in respect of the minor's property (excluding 
his or her undivided interest in joint family property), are- 


fa) in the case of a boy or an unmarried girl—the father, and after him, the mother, 
provided that the custody of a minor who has not completed the age of five 
years shall ordinarily be with the mother; 

(b) in the case of an illegitimate boy or an illegitimate unmarried girl—the mother, 
and after her, the father; 

(c) in the case of a married girl—the husband: 

Provided that no person shall be entitled to act as the natural guardian of a 
minor under the provisions of this section- 


(a) if he has ceased to be a Hindu, or 

(b) if he has completely and finally renounced the world by becoming a 
hermit (vanaprastha) or an ascetic (yati or sanyasi). 

Explanation.— In this section, the expression 'father' and 'mother' do not include step¬ 
father and a step-mother. 

S. 7. Natural guardianship of adopted son.— The natural guardianship of an adopted 
son who is a minor passes, on adoption, to the adoptive father and after him to the 
adoptive mother. 

S. 8. Powers of natural guardian.— (1) The natural guardian of a Hindu minor has 
power, subject to the provisions of this section, to do all acts which are necessary or 
reasonable and proper for the benefit of the minor or for the realization, protection or 
benefit of the minor's estate; but the guardian can in no case bind the minor by a 
personal covenant. 

(2) The natural guardian shall not, without the previous permission of the court- 


fa) mortgage or charge, or transfer by sale, gift, exchange or otherwise, any part of 
the immovable property of the minor, or 

(b) lease any part of such property for a term exceeding five years or for a term 
extending more than one year beyond the date on which the minor will attain 
majority. 

(3) Any disposal of immovable property by a natural guardian, in contravention of sub¬ 
section (1) or sub-section (2), is voidable at the instance of the minor or any person 
claiming under him. 

(4) No court shall grant permission to the natural guardian to do any of the acts 
mentioned in sub-section (2) except in the case of necessity or for an evident 
advantage to the minor. 

(5) The Guardians and Wards Act, 1890, shall apply to and in respect of an application 
for obtaining permission of the court under sub-section (2) in all respects as if it were 
an application for obtaining the permission of the court under section 29 of that Act, 
and in particular- 

fa) proceedings in connection with the application shall be deemed to be 
proceedings under that Act within the meaning of section 4A thereof; 

(b) the court shall observe the procedure and have the powers specified in sub¬ 
sections (2), (3) and (4) of section 31 of that Act; and 

(c) an appeal shall lie from an order of the court refusing permission to the natural 
guardian to do any of the acts mentioned in sub-section (2) of this section to the 
court to which appeals ordinarily lie from the decisions of that court. 

(6) In this section 'court' means the city civil court or a district court or a court 
empowered under section 4A of the Guardians and Wards Act, 1890, within the local 
limits of whose jurisdiction the immovable property in respect of which the application 
is made is situate, and where the immovable property is situate within the jurisdiction 
of more than one such court, means the court within the local limits of whose 
jurisdiction any portion of the property is situate. 


STATE AMENDMENT 



Assam.— Section 8 of the Act shall apply to mortgages in favour of a bank subject to 
the modification that reference to the court therein shall be construed as reference to 
the Collector or his nominee and the appeal against the order of the Collector or his 
nominee shall lie to the Commissioner. 

[Vide Assam Act 7 of 1977, sec. 8 (w.e.f. 15-6-1978).] 

Punjab.— Same as in Assam. 

[V7c/e Punjab Act 5 of 1979, sec. 22 (w.e.f. 18-6-1979). 

West Bengal.— For the purposes of West Bengal Agricultural Credit Operations Act, 
1973 (34 of 1973) any reference to court in section 8 of the Hindu Minority and 
Guardianship Act, 1956, shall be construed as reference to the Collector and the appeal 
against the order of the Collector shall lie to the Commissioner. 

[Wcfe West Bengal Act 34 of 1973, sec. 8 (w.e.f. 15-11-1973).] 

S. 9. Testamentary guardians and their powers.— (1) A Hindu father entitled to act as 
the natural guardian of his minor legitimate children may, by will, appoint a guardian for 
any of them in respect of the minor's person or in respect of the minor's property (other 
than the undivided interest referred to in section 12) or in respect of both. 

(2) An appointment made under sub-section (1) shall have no effect if the father 
predeceases the mother, but shall revive if the mother dies without appointing by will, 
any person as guardian. 

(3) A Hindu widow entitled to act as the natural guardian of her minor legitimate 
children and a Hindu mother entitled to act as the natural guardian of her minor 
legitimate children by reason of the fact that the father has become disentitled to act 
as such may, by will appoint a guardian for any of them in respect of the minor's person 
or in respect of the minor's property (other than the undivided interest referred to in 
section 12) or in respect of both. 

(4) A Hindu mother entitled to act as the natural guardian of her minor legitimate 
children may, by will, appoint a guardian for any of them in respect of the minor's 
person or in respect of the minor's property or in respect of both. 

(5) The guardian so appointed by will has the right to act as the minor's guardian after 
the death of the minor's father or mother, as the case may be, and to exercise all the 
rights of a natural guardian under this Act to such extent and to such restrictions, if any, 
as are specified in this Act and in the will. 

(6) The right of the guardian so appointed by will shall, where the minor is a girl, cease 
on her marriage. 

S. 10. Incapacity of minor to act as guardian of property.— A minor shall be 
incompetent to act as guardian of the property of any minor. 

S. 11. De facto guardian not to deal with minor's property.— After the commencement 
of this Act, no person shall be entitled to dispose of, or deal with, the property of a 
Hindu minor merely on the ground of his or her being the de facto guardian of the 
minor. 

S. 12. Guardian not to be appointed for minor's undivided interest in joint family 
property.— Where a minor has an undivided interest in joint family property and the 
property is under the management of an adult member of the family, no guardian shall 
be appointed for the minor in respect of such undivided interest: 



Provided that nothing in this section shall be deemed to affect the jurisdiction of a High 
Court to appoint a guardian in respect of such interest. 

S. 13. Welfare of minor to be paramount consideration.— (1) In the appointment or 
declaration of any person as guardian of a Hindu minor by a court, the welfare of the 
minor shall be the paramount consideration. 

(2) No person shall be entitled to the guardianship by virtue of the provisions of this Act 
or of any law relating to guardianship in marriage among Hindus, if the court is of 
opinion that his or her guardianship will not be for the welfare of the minor. 

1. The Act has been extended to Union territory of Dadra and Nagar Haveli by Reg. 6 of 1963 
(w.e.f. 1-7-1965). 

2. Ins. by Act 26 of 1968, sec. 3(1) and Sch., Pt. I (w.e.f. 5-9-1968) (In its application to 
Puducherry). 
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APPENDIX V THE SPECIAL MARRIAGE ACT, 1954 


''■(Act 43 of 1954) 

[9th October, 1954] 

An Act to provide a special form of marriage in certain cases, for the registration of such 
and certain other marriages and for divorce. 

BE it enacted by Parliament in the Fifth Year of the Republic of India as follows:— 

Chapter I 
Preliminary 

S. 1. Short title, extent and commencement.—(1) This Act may be called the Special 
Marriage Act, 1954. 

(2) It extends to the whole of India except the State of Jammu and Kashmir, and 
applies also to citizens of India domiciled in the territories to which this Act extends 
who are 2 [in the State of Jammu and Kashmir]. 

(3) It shall come into force on such date 3 as the Central Government may, by 
notification in the Official Gazette, appoint. 

S. 2. Definitions.— In this Act, unless the context otherwise requires,— 

4. 

(b) 'degrees of prohibited relationship 1 a man and any of the persons mentioned in part 
I of the First Schedule and a woman and any of the persons mentioned in Part II of the 
said Schedule are within the degrees of prohibited relationship; 

Explanation /.—Relationship includes,— 


(a) relationship by half or uterine blood as well as by full blood; 

(b) illegitimate blood relationship as well as legitimate; 

(c) relationship by adoption as well as by blood. 

and all terms of relationship in this Act shall be construed accordingly. 

Explanation //.—'Full blood' and 'half blood'—two persons are said to be related to each 
other by full blood when they are descended from a common ancestor by the same 
wife and by half blood when they are descended from a common ancestor by the same 
wife and by half blood when they are descended from a common a ncestor but by 
different wives. 

Explanation ///.—'Uterine blood'—two persons are said to be related to each other by 
uterine blood when they are descended from a common ancestress but by different 
husbands. 

Explanation /Vf—In explanations II and III, 'ancestor' includes the father and 'ancestress' 
the mother; 


5.J***] 


(d) 'district', in relation to Marriage Office, means the area for which he is appointed 
as such under sub-section (1) or sub-section (2) of section 3; 

6 (e) 'district court' means, in any area for which there is a city civil court, that court, 
and in any other area, the principal civil court of original jurisdiction, and 
includes any other civil court which may be specified by the State Government 
by notification in the Official Gazette as having jurisdiction in respect of the 
matters dealt with in this Act;] 

(f) 'prescribed' means prescribed by rules made under this Act; 

7 (g) 'State Government', in relation to a Union territory, means the administrator 
thereof]. 

S. 3. Marriage Officers.—(1) For the purpose of this Act, the State Government may, by 
notification in the Official Gazette, appoint one or more Marriage Officers for the whole 
or any part of the State. 

8 [(2) For the purposes of this Act, in its application to citizens of India domiciled in the 
territories to which this Act extends who are in the State of Jammu and Kashmir, the 
Central Government may, by notification in the Official Gazette, specify such officers of 
the Central Government as it may think fit to be the Marriage Officers for the State or 
any part thereof.] 

Chapter II 

Solemnization of Special Marriages 

S. 4. Conditions relating to solemnization of special marriages.— Notwithstanding 
anything contained in any other law for the time being in force relating to be 
solemnization of marriages, a marriage between any two persons may be solemnized 
under this Act, if at the time of the marriage the following conditions are fulfilled, 
namely:- 


(a) neither party has a spouse living; 

9 (b) neither party— 

(i) is incapable of giving a valid consent to it in consequence of 
unsoundness of mind; or 

(ii) though capable of giving a valid consent, has been suffering from 
mental disorder of such a kind or to such an extent as to be unfit for 
marriage and the procreation of children; or 

(iii) has been subject to recurrent attacks of insanity 10 [***];] 

(c) the male has completed the age of twenty-one years and the female the age of 
eighteen years; 

11 (d) the parties are not within the degrees of prohibited relationship: 

Provided that where a custom governing at least one of the parties permits of 
a marriage between them, such marriage may be solemnized, 
notwithstanding that they are within the degrees of prohibited relationship; 
and] 

12 (e) where the marriage is solemnized in the State of Jammu and Kashmir, both 

parties are citizens of India domiciled in the territories to which this Act 
extends]. 


13 [Explanation .—In this section, 'custom', in relation to a person belonging to any tribe, 
community, group or family, means any rule which the State Government may, by 
notification in the Official Gazette, specify in this behalf as applicable to members of 
that tribe, community, group or family: 

Provided that no such notification shall be issue in relation to the members of any tribe, 
community, group or family, unless the State Government is satisfied- 

(i) that such rule has been continuously and uniformly observed for a long time 
among those members; 

(ii) that such rule is certain and not unreasonable or opposed to public policy; and 

(iii) that such rule, if applicable only to a family, has not been discontinued by the 
family]. 

S. 5. Notice of intended marriage.— When a marriage is intended to be solemnized 
under this Act, the parties to the marriage shall give notice thereof in writing in the form 
specified in the Second Schedule to the Marriage Officer of the district in which at least 
one of the parties to the marriage has resided for a period of not less than thirty days 
immediately preceding the date on which such notice is given. 

S. 6. Marriage Notice Book and publication.— (1) The Marriage Officer shall keep all 
notices given under section 5 with the records of his office and shall also forthwith 
enter a true copy of every such notice in a book prescribed for that purpose, to be 
called the Marriage Notice Book, and such book shall be open for inspection at all 
reasonable times, without fee, by any person desirous of inspecting the same. 

(2) The Marriage officer shall cause every such notice to be published by affixing a 
copy thereof to some conspicuous place in his office. 

(3) Where either of the parties to an intended marriage is not permanently residing 
within the local limits of the district of the Marriage Officer to whom the notice has 
been given under section 5, the Marriage Office shall also cause a copy of such notice 
to be transmitted to the Marriage Office of the district within whose limits such party is 
permanently residing, and that Marriage Officer shall thereupon cause a copy thereof to 
be affixed to some conspicuous place in his office. 

S. 7. Objection to marriage.— (1) Any person may, before the expiration of thirty days 
from the date on which any such notice has been published under sub-section (2) of 
section 6, object to the marriage on the ground that it would contravene one or more of 
the conditions specified in section 4. 

(2) After the expiration of thirty days from the date on which notice of an intended 
marriage has been published under sub-section (2) of section 6, the marriage may be 
solemnized, unless it has been previously objected to under sub-section (1). 

(3) The nature of the objection shall be recorded in writing by the Marriage Officer in the 
Marriage Notice Book, be read over and explained, if necessary, to the person making 
the objection and shall be signed by him or on his behalf. 

S. 8. Procedure on receipt of objection.—(1) If an objection is made under section 7 to 
an intended marriage, the Marriage officer shall not solemnize the marriage until he has 
inquired into the matter of the objection and is satisfied that it ought not to prevent the 
solemnization of the marriage or the objection is withdrawn by the person making it; 
but the Marriage Officer shall not take more than thirty days from the date of the 
objection for the purpose of inquiring into the matter of the objection and arriving at a 
decision. 


(2) If the marriage Officer upholds, the objection and refuses to solemnize the 
marriage, either party to the intended marriage may, within a period of thirty days from 
the date of such refusal, prefer an appeal to the district court within the local limits of 
whose jurisdiction the Marriage Officer has his office, and the decision of the district 
court on such appeal shall be final, and the Marriage Officer shall act in conformity with 
the decision of the court. 

S. 9. Powers of Marriage Officers in respect of inquiries.— (1) For the purpose of any 
inquiry under section 8; the Marriage Officer shall have all the powers vested in a civil 
court under the Code of Civil Procedure, 1908 (5 of 1908), when trying a suit in respect 
of the following matters, namely:— 


(a) summoning and enforcing the attendance of witnesses and examining them on 
oath; 

(b) discovery and inspection; 

(c) compelling the production of documents; 

(d) reception of evidence on affidavits; and 

(e) issuing commissions for the examination of witnesses; 

and any proceeding before the Marriage Officer shall be deemed to be a judicial 
proceeding within the meaning of section 193 of the Indian Penal Code. 

Explanation. -For the purpose of enforcing the attendance of any person to give 
evidence, the local limits of the jurisdiction of the Marriage Officer shall be the local 
limits of his district. 

(2) If it appears to the Marriage Officer that the objection made to an intended marriage 
is not reasonable and has not been made in good faith he may impose on the person 
objecting cost by way of compensation not exceeding one thousand rupees and award 
the whole or any part thereof to the parties to the intended marriage, and any order for 
costs so made may be executed in the sane manner as a decree passed by the district 
court within the local limits of whose jurisdiction the Marriage officer has his office. 

S. 10. Procedure on receipt of objection by Marriage officer abroad.— Where an 
objection is made under section 7 to a Marriage Officer 14 [in the State of Jammu and 
Kashmir in respect of an intended marriage in the State], and the Marriage officer, after 
making such inquiry into the matter as he thinks fit, entertains a doubt in respect 
thereof, he shall not solemnize the marriage but shall transmit the record with such 
statement respecting the matter as he thinks fit to the Central Government, and the 
Central Government after making such inquiry into the matter and after obtaining such 
advice as it thinks fit, shall give its decision thereon in writing to the Marriage Officer 
who shall act in conformity with the decision of the Central Government. 

S. 11. Declaration by parties and witnesses.— Before the marriage is solemnized the 
parties and three witnesses shall, in the presence of the Marriage Officer, sign a 
declaration in the form specified in the Third Schedule to this Act, and the declaration 
shall be countersigned by the Marriage Officer. 

S. 12. Place and form of solemnization.—(1) The marriage may be solemnized at the 
office of the marriage officer, or at such other place within a reasonable distance 
therefrom as the parties may desire, and upon such conditions and the payment of 
such additional fees as may be prescribed. 

(2) The marriage may be solemnized in any form which the parties may choose to 
adopt: 


Provided that it shall not be complete and binding on the parties, unless each party 
says to the other in the presence of the Marriage Officer and the three witnesses and in 
any language understood by the parties,-'I, (A), take thee (B), to be may lawful wife (or 
husband) 1 . 

S. 13. Certificate of marriage.—(1) When the marriage has been solemnized, the 
Marriage Officer shall enter a certificate thereof in the form specified in the Fourth 
Schedule in a book to be kept by him for that purpose and to be called the Marriage 
Certificate Book and such certificate shall be signed by the parties to the marriage and 
the three witnesses. 

(2) On a certificate being entered in the Marriage Certificate Book by the Marriage 
Officer, the Certificate shall be deemed to be conclusive evidence of the fact that a 
marriage under this Act has been solemnized and that all formalities respecting the 
signatures of witnesses have been complied with. 

S. 14. New notice when marriage not solemnized within three months.— Whenever a 
marriage is not solemnized within three calendar months from the date on which 
notice thereof has been given to the Marriage Officer as required by section 5, or where 
an appeal has been filed under sub-section (2) of section 8, within three months from 
the date of the decision of the district court on such appeal or, where the record of a 
case has been transmitted to the Central Government under section 10, within three 
months from the date of decision of the Central Government, the notice and all other 
proceedings arising therefrom shall be deemed to have lapsed, and no Marriage Officer 
shall solemnize the marriage until a new notice has been given in the manner laid down 
in this Act. 

Chapter III 

Registration of Marriages Celebrated in other Forms 

S. 15. Registration of Marriages celebrated in other forms.— Any marriage celebrated, 
whether before or after the commencement of this Act, other than a marriage 
solemnized under the Special Marriage Act, 1872 (3 of 1872), 15 or under this Act, may 
be registered under this Chapter by a Marriage Officer in the territories to which this Act 
extends if the following conditions are fulfilled, namely:— 


(a) a ceremony of marriage has been performed between the parties and they have 
been living together as husband and wife ever since; 

(b) neither party has at the time of registration more than one spouse living; 

(c) neither party is an idiot or a lunatic at the time of registration; 

(d) the parties have completed the age of twenty-one years at the time of 
registration; 

(e) the parties are not within the degree of prohibited relationship: 

Provided that in the case of a marriage celebrated before the commencement of 
this Act, this condition shall be subject to any law, custom or usage having the 
force of law governing each of them which permits of a marriage between the 
two; and 

(f) the parties have been residing within the district of the Marriage Officer for a 
period of not less than thirty days immediately preceding the date on which the 
application is made to him for registration of the marriage. 


S. 16. Procedure for registration.— Upon receipt of an application signed by both the 
parties to the marriage for the registration of their marriage under this Chapter, the 
Marriage Officer shall give public notice thereof in such manner as may be prescribed 
and after allowing a period of thirty days for objections and after hearing any objection 
received within that period, shall, if satisfied that all the conditions mentioned in 
section 15 are fulfilled, enter a certificate of the marriage in the Marriage Certificate 
Book in the form specified in the Fifth Schedule, and such certificate shall be signed by 
the parties to the marriage and by three witnesses. 

S. 17. Appeals from orders under section 16.— Any person aggrieved by any order of a 
Marriage Officer refusing to register a Marriage under this Chapter may, within thirty 
days from the date of that order, appeal against that order to the district court within 
the local limits of whose jurisdiction the Marriage Officer has his office, and the 
decision of the district court on such appeal shall be final, and the Marriage Officer to 
whom the application was made shall act in conformity with such decision. 

S. 18. Effect of registration of marriage under this Chapter.— Subject to the provisions 
contained in sub-section (2) of section 24, where a certificate of marriage has been 
finally entered in the Marriage Certificate Book under this Chapter, the marriage shall, 
as from the date of such entry, be deemed to be a marriage solemnized under this Act, 
and all children born after the date of the ceremony of marriage (whose names shall 
also be entered in the Marriage Certificate Book) shall in all respects be deemed to be 
and always to have been the legitimate children of their parents: 

Provided that nothing contained in this section shall be construed as conferring upon 
any such children any rights in or to the property of any person other than their parents 
in any case where, but for the passing of this Act, such children would have been 
incapable of possessing or acquiring any such rights by reason of their not being the 
legitimate children of their parents. 

Chapter IV 

Consequences of Marriage Under this Act 

S. 19. Effect of marriage on member of undivided family.— The marriage solemnized 
under this Act of any member of an undivided family who professes the Hindu, 
Buddhist, Sikh or Jain religion shall be deemed to effect his severance from such 
family. 

S. 20. Rights and disabilities not affected by Act.— Subject to the provisions of section 
19, and person whose marriage is solemnized under this Act shall have the same rights 
and shall be subject to the same disabilities in regard to the right of succession to any 
property as a person to whom the Caste Disabilities Removal Act, 1850 applies. 

S. 21. Succession to property of parties married under Act.— Notwithstanding any 
restrictions contained in the Indian Succession Act 1925, with respect to its application 
to members of certain communities, succession to the property of any person whose 
marriage is solemnized under this Act and to the property of the issue of such marriage 
shall be regulated by the provisions of the said Act and for the purposes of this section 
that Act shall have effect as if Chapter III of Part V (Special Rules for Parsi Intestates) 
had been omitted therefrom. 

I6 [S. 21 A. Special provision in certain cases.— Where the marriage is solemnized 
under this Act of any person who professes the Hindu, Buddhist, Sikh or Jaina religion 
with a person who professes the Hindu, Buddhist, Sikh or Jaina religion, section 19 and 
section 21 shall not apply and so much of section 20 as created a disability shall also 
not apply.] 


Chapter V 


Restitution of Conjugal Rights and Judicial Separation 

S. 22. Restitution of conjugal rights.— When either the husband or the wife has, without 
reasonable excuse, withdrawn from the society of the other, the aggrieved party may 
apply by petition to the district court for restitution of conjugal rights, and the court, on 
being satisfied of the truth of the statements made in such petition, and that there is no 
legal ground why the application should not be granted, may decree restitution of 
conjugal rights accordingly. 

17 [Explanation .—Where a question arises whether there has been reasonable excuse 
for withdrawal from the society, the burden of proving reasonable excuse shall be on 
the person who has withdrawn from the society]. 

S. 23. Judicial separation.— (1) A petition for judicial separation may be presented to 
the district court either by the husband or the wife,— 

(a) on any of the grounds specified 18 [in sub-section (1) 19 [and sub-section (1A) of 
section 27] on which a petition for divorce might have been presented; or 

(b) on the ground of failure to comply with a decree for restitution of conjugal 
rights; 

and the court, on being satisfied of the truth of the statement made in such petition, 
and that there is no legal ground why the application should not be granted, may decree 
judicial separation accordingly. 

(2) Where the court grants a decree for judicial separation, it shall be no longer 
obligatory for the petitioner to cohabit with the respondent, but the court may, on the 
application by petition of either party and on being satisfied of the truth of the 
statements made in such petition, rescind the decree if it considers it just and 
reasonable to do so. 

Chapter VI 

Nullity of Marriage and Divorce 

S. 24. Void marriages.— (1) Any marriage solemnized under this Act shall be null and 
void 20 [and may, on a petition presented by either party thereto against the other party, 
be so declared] by a decree of nullity if— 

(i) any of the conditions specified in clauses (a), (b), (c) and (d) of section 4 has not 
been fulfilled; or 

(ii) the respondent was impotent at the time of the marriage and at the time of the 
institution of the suit. 

(2) Nothing contained in this section shall apply to any marriage deemed to be 
solemnized under this Act within the meaning of section 18, but the registration of any 
such marriage under Chapter III may be declared to be of no effect if the registration 
was in contravention of any of the conditions specified in clauses (a) to (e) of section 
15 : 

Provided that no such declaration shall be made in any case where an appeal has been 
preferred under section 17 and the decision of the district court has become final. 


S. 25. Voidable marriages.— Any marriage solemnized under this Act shall be voidable 
and may be annulled by a decree of nullity if,— 

(i) the marriage has not been consummated owing to the willful refusal of the 
respondent to consummate the marriage; or 

(ii) the respondent was at the time of the marriage pregnant by some person other 
than the petitioner; or 

(iii) the consent of either party to the marriage was obtained by coercion or fraud, 
as defined in the Indian Contract Act 1872: 

Provided that, in the case specified in clause (ii), the court shall not grant a 
decree unless it is satisfied,— 


(a) that the petitioner was at the time of the marriage ignorant of the facts 
alleged; 

(b) that proceedings were instituted within a year from the date of the 
marriage; and 

(c) that marital intercourse with the consent of the petitioner has not taken 
place since the discovery by the petitioner of the existence of the 
grounds for a decree: 

Provided further that in the case specified in clause (iii), the court shall 
not grant a decree if,— 

(a) proceedings have not been instituted within one year after the 
coercion had ceased or, as the case may be, the fraud had been 
discovered; or 

(b) the petitioner has with his or her free consent lived with the other 
party to the marriage as husband and wife after the coercion had 
ceased or, as the case may be, the fraud had been discovered. 

21 [S. 26. Legitimacy of children of void and voidable marriages.—(1) Notwithstanding 
that a marriage is null and void under section 24, any child of such marriage who would 
have been legitimate if the marriage had been valid, shall be legitimate, whether such 
child is born before or after the commencement of the Marriage Laws (Amendment) 
Act 1976, and whether or not a decree of nullity is granted in respect of that marriage 
under this Act and whether or not the marriage is held to be void otherwise than on a 
petition under this Act. 

(2) Where a decree of nullity is granted in respect of a voidable marriage under section 
25, any child begotten or conceived before the decree is made, who would have been 
the legitimate child of the parties to the marriage if at the date of the decree it has been 
dissolved instead of being annulled, shall be deemed to be their legitimate child 
notwithstanding the decree of nullity. 

(3) Nothing contained in sub-section (1) or sub-section (2) shall be construed as 
conferring upon any child of a marriage which is null and void or which is annulled by a 
decree of nullity under section 25, any rights in or to the property of any person, other 
than the parents, in any case where, but for the passing of this Act, such child would 
have been incapable of possessing or acquiring any such rights by reason of his not 
being the legitimate child of his parents]. 


S. 27. Divorce.— 22 [(1)] Subject to the provisions of this Act and to the rules made 
thereunder, a petition for divorce may be presented to the district court either by the 
husband or the wife on the ground that the respondent - 

23 (a) has, after the solemnization of the marriage, had voluntary sexual intercourse 
with any person other than his or her spouse; or 

(b) has deserted the petitioner for a continuous period of not less than two years 
immediately preceding the presentation of the petition; or] 

(c) is undergoing a sentence of imprisonment for seven years or more for an 
offence as defined in the Indian Penal Code (45 of 1860); 

24 . £***1 

(d) has since the solemnization of the marriage treated the petitioner with cruelty; 
or 

25 (e) has been incurably of unsound mind, or has been suffering continuously or 
intermittently from mental disorder of such a kind and to such an extent that 
the petitioner cannot reasonably be expected to live with the respondent. 

Explanation .—In this clause,— 


(a) the expression 'mental disorder 1 means mental illness, arrested or 
incomplete development of mind, psychopathic disorder or any other 
disorder or disability of mind and includes schizophrenia; 

(b) the expression 'psychopathic disorder' means a persistent disorder or 
disability of mind (whether or not including sub-normality of 
intelligence) which results in abnormally aggressive or seriously 
irresponsible conduct on the part of the respondent, and whether or 
not it requires or is susceptible to medical treatment; or 

(f) has been suffering from venereal disease in a communicable form; or] 

(g) 26 [***] 

(h) has not been heard of as being alive for a period of seven years or more by 
those persons who would naturally have heard of the respondent if the 
respondent had been alive; 27 [* * *] 

28 [Explanation.—\n this sub-section, the expression 'desertion' means desertion of the 
petitioner by the other party to the marriage without reasonable cause and without the 
consent or against the wish of such party, and includes the willful neglect of the 
petitioner by the other party to the marriage and its grammatical variations and 
cognate expressions shall be construed accordingly.] 

29 . * *] 

30 . * *] 

31 [(1 A) A wife may also present a petition for divorce to the district court on the 
ground,— 

(i) that her husband has, since the solemnization of the marriage been guilty of 
rape, sodomy or bestiality; 


(ii) that in suit under section 18 of the Hindu Adoptions and Maintenance Act, 1956, 
or in a proceeding under section 125 of the Code of Criminal Procedure 1973 (or 
under the corresponding section 488 of the Code of Criminal Procedure 1898), a 
decree or order, as the case may be, has been passed against the husband 
awarding maintenance to the wife notwithstanding that she was living apart and 
that since the passing of such decree or order, cohabitation between the parties 
has not been resumed for one year or upwards]. 

32 (2) Subject to the provisions of this Act and to the rules made thereunder, either 
party to a marriage, whether solemnized before of after the commencement of the 
Special Marriage (Amendment) Act, 1970, may present a petition for divorce to the 
district court on the ground— 

(i) that there has been no resumption of cohabitation as between the parties to the 
marriage for a period of one year or upwards after the passing of a decree for 
judicial separation in a proceeding to which they were parties; or 

(ii) that there has been no restitution of conjugal rights as between the parties to 
the marriage for a period of one year or upwards after the passing of a decree 
for restitution of conjugal rights in a proceeding to which they were parties]. 

33 [S. 27A. Alternate relief in divorce proceedings.— In any proceeding under this Act, 
on a petition for dissolution of marriage by a decree of divorce, except in so far as the 
petition is founded on the ground mentioned in clause (h) of sub-section (1) of section 
27, the court may, if it considers it just so to do having regard to the circumstances of 
the case, pass instead a decree for judicial separation]. 

S. 28. Divorce by mutual consent.—(1) Subject to the provisions of this Act and to the 
rules made thereunder, a petition for divorce may be presented to the district court by 
both the parties together on the ground that they have been living separately for a 
period of one year or more, that they have not been able to live together and they have 
mutually agreed that the marriage should be dissolved. 

(2) 34 [On the motion of both the parties made not earlier than six months after the date 
of the presentation of the petition referred to in sub-section (1) and not later than 
eighteen months] after the said date, if the petition is not withdrawn in the meantime, 
the district court shall, on being satisfied, after hearing the parties and after making 
such inquiry as if thinks fit, that a marriage has been solemnized under this Act, and 
that the averments in the petition are true, pass a decree declaring the marriage to be 
dissolved with effect from the date of the decree. 

S. 29. Restriction on petitions for divorce during first year after marriage.—(1) No 

petition for divorce shall be presented to the district court 35 [unless at the date of the 
presentation of the petition one year has passed] since the date of entering the 
certificate of marriage in the Marriage Certificate Book: 

Provided that the district court may, upon application being made to it, allow a petition 
to be presented 36 [before one year has passed] on the ground that the case is one of 
exceptional hardship suffered by the petitioner or of exceptional depravity on the part 
of the respondent, but if it appears to the district court at the hearing of the petition 
that the petitioner obtained leave to present the petition by any misrepresentation or 
concealment of the nature of the case, the district court may, if it pronounces a decree, 
do so subject to the condition that the decree shall not have effect until after the 37 
[expiry of one year] from the date of the marriage or may dismiss the petition, without 
prejudice to any petition, which may be brought after the 38 [expiration of the said one 
year] upon the same, or substantially the same, facts as those proved in support of the 
petition so dismissed. 


(2) In disposing of any application under this section for leave to present a petition for 
divorce before the 35 [expiration of one year] from the date of the marriage, the district 
court shall have regard to the interests of any children of the marriage, and to the 
question whether there is a reasonable probability of a reconciliation between the 
parties before the expiration of the 39 [said one year]. 

S. 30. Remarriage of divorced persons.— Where a marriage has been dissolved by a 
decree of divorce, and either there is no right of appeal against the decree or if there is 
such a right of appeal, the time for appealing has expired without an appeal having 
been presented, or an appeal has been presented but has been dismissed, 40 [* * *] 
either party to the marriage may marry again. 

Chapter VII 

Jurisdiction and Procedure 

S. 31. Court to which petition should be made.— 41 [(1) Every petition under Chapter V 
or Chapter VI shall be presented to the district court within the local limits of whose 
original civil jurisdiction — 

(i) the marriage was solemnized; or 

(ii) the respondent, at the time of the presentation of the petition resides; or 

(iii) the parties to the marriage last resided together; or 

42 [(iiia) in case the wife is the petition, where she is residing on the date of 
presentation of petition; or] 

(iv) the petitioner is residing at the time of the presentation of the petition, in a case 
where the respondent is at that time residing outside that territories to which 
this Act extends, or has not been heard of as being alive for a period of seven 
years by those who would naturally have heard of him if he were alive]. 

(2) Without prejudice to any jurisdiction exercisable by the court under sub-section (1), 
the district court may, by virtue of this sub-section, entertain a petition by a wife 
domiciled in the territories to which this Act extends for nullity of marriage or for 
divorce if she is resident in the said territories and has been ordinarily resident therein 
for a period of three years immediately preceding the presentation of the petition and 
the husband is not resident in the said territories. 

S. 32. Contents and verification of petitions.— (1) Every petition under Chapter V or 
Chapter VI shall state, as distinctly as the nature of the case permits, the facts on 
which the claim to relief is founded, and shall also state that there is no collusion 
between the petitioner and the other party to the marriage. 

(2) The statements contained in every such petition shall be verified by the petitioner or 
some other competent person in the manner required by law for the verification of 
plaints, and may, at the hearing, be referred to as evidence. 

43 [S. 33. Proceedings to be in camera and may not be printed or published.—(1) Every 
proceeding under this Act shall be conducted in camera and it shall not be lawful for 
any person to print or publish any matter in relation to any such proceeding except a 
judgment of the High Court or of the Supreme Court printed or published with the 
previous permission of the court. 

(2) If any person prints or publishes any matter in contravention of the provisions 
contained in sub-section (1) he shall be punishable with fine which may extend to one 


thousand rupees.] 


S. 34. Duty of court in passing decrees.— (1) In any proceeding under Chapter V or 
Chapter VI, whether defended or not, if the court is satisfied that,— 


(a) any of the grounds for granting relief exists; and 

(b) 44 [where the petition is founded on the ground specified in clause (a) of sub¬ 
section (1) of section 27, the petitioner has not in any manner been accessory to 
or connived at or condoned the act of sexual intercourse referred to therein,] or, 
where the ground of the petition is cruelty, the petitioner has not in any manner 
condoned the cruelty; and 

(c) when divorce is sought on the ground of mutual consent, such consent has not 
been obtained by force, fraud or undue influence; and 

(d) the petition is not presented or prosecuted in collusion with the respondent; and 

(e) there has not been any unnecessary or improper delay in instituting the 
proceedings; and 

(f) there is no other legal ground why the relief should not be granted; 

then, and in such a case, but not otherwise, the court shall decree such relief 
accordingly. 

(2) Before proceeding to grant any relief under this Act it shall be the duty of the court 
in the first instance, in every case where it is possible so to do consistently with the 
nature and circumstances of the case, to make every endeavour to bring about a 
reconciliation between the parties: 

45 [Provided that nothing contained in this sub-section shall apply to any proceeding 
wherein relief is sought on any of the grounds specified in clause (c), clause (e), clause 
(f), clause (g) and clause (h) of sub-section (1) of section 27]. 

46 [(3) For the purpose of aiding the court in bringing about such reconciliation, the 
court may, if the parties so desire or if the court thinks it just and proper so to do, 
adjourn the proceedings for a reasonable period not exceeding fifteen days and refer 
the matter to any person named by the parties in this behalf or to any person 
nominated by the court if the parties fail to name any person, with directions to report 
to the court as to whether reconciliation can be and has been, effected and the court 
shall in disposing of the proceeding have due regard to the report. 

(4) In every case where a marriage is dissolved by a decree of divorce, the court 
passing the decree shall give a copy thereof free of cost to each of the parties.] 

47 [S. 35. Relief for respondent in divorce and other proceedings.— In any proceeding 
for divorce or judicial separation or restitution of conjugal rights, the respondent may 
not only oppose the relief sought on the ground of petitioner's adultery, cruelty or 
desertion, but also make a counter claim for any relief under this Act on that ground, 
and if the petitioner's adultery, cruelty or desertion is proved, the court may give to the 
respondent any relief under this Act to which he or she would have been entitled if he or 
she had presented a petition seeking such relief on that ground]. 

S. 36. Alimony pendente lite — Where in any proceeding under Chapter V or Chapter VI 
it appears to the district court that the wife has no independent income sufficient for 
her support and the necessary expenses of the proceeding, it may, on the application of 
the wife, order the husband to pay to her the expenses of the proceeding, and weekly or 


monthly during the proceeding such sum as, having regard to the husband's income, it 
may seem to the court to be reasonable: 

48 [Provided that the application for the payment of the expenses of the proceeding and 
such weekly or monthly sum during the proceeding under Chapter V or Chapter VI, 
shall, as far as possible, be disposed of within sixty days from the date of service of 
notice on the husband.] 

S. 37. Permanent alimony and maintenance.— (1) Any court exercising jurisdiction 
under Chapter V or Chapter VI may, at the time of passing any decree or at any time 
subsequent to the decree, on application made to it for the purpose, order that the 
husband shall secure to the wife for her maintenance and support, if necessary, by a 
charge on the husband's property, such gross sum or such monthly or periodical 
payment of money for a term not exceeding her life, as, having regard to her own 
property, if any, her husband's property and ability 49 [the conduct of the parties and 
other circumstances of the case], it may seem to the court to be just. 

(2) If the district court is satisfied that there in a change in the circumstances of either 
party at any time after it has made an order under sub-section (1), it may, at the 
instance of either party, vary, modify or rescind any such order in such manner as it 
may seem to the court to be just. 

(3) If the district court is satisfied that the wife in whose favour an order has been 
made under this section has remarried or is not leading a chaste life, 50 [it may, at the 
instance of the husband vary, modify or rescind any such order and in such manner as 
the court may deem just]. 

S. 38. Custody of children.— In any proceeding under Chapter V or Chapter VI the 
district court may, from time to time, pass such interim orders and make such 
provisions in the decree as it may seem to it to be just and proper with respect to the 
custody, maintenance and education of minor children, consistently with their wishes 
wherever possible, and may, after the decree, upon application by petition for the 
purpose, make, revoke, suspend or vary, from time to time, all such orders and 
provisions with respect to the custody, maintenance and education of such children as 
might have been made by such decree or interim orders in case the proceeding for 
obtaining such decree were still pending: 

51 [Provided that the application with respect to the maintenance and education of the 
minor children, during the proceeding, under Chapter V or Chapter VI, shall, as far as 
possible, be disposed of within sixty days from the date of service of notice on the 
respondent.] 

52 [S. 39. Appeals from decrees and orders.—(1) All decrees made by the court in any 
proceeding under Chapter V or Chapter VI shall, subject to the provisions of sub¬ 
section (3), be appealable as decrees of the court made in the exercise of its original 
civil jurisdiction and such appeal shall lie to the court to which appeals ordinarily lie 
from the decisions of the court given in the exercise of its original civil jurisdiction. 

(2) Orders made by the court in any proceeding under this Act, under section 37 or 
section 38 shall, subject to the provisions of sub-section (3), be appealable if they are 
not interim orders, and every such appeal shall lie to the court to which appeals 
ordinarily lie from the decisions of the court given in the exercise of its original civil 
jurisdiction. 

(3) There shall be no appeal under this section on the subject of costs only. 


(4) Every appeal under this section shall be preferred within a 53 [period of ninety days] 
from the date of the decree or order]. 

S. 39A. Enforcement of decrees and orders.— All decrees and orders made by the court 
in any proceeding under Chapter V or Chapter VI shall be enforced in the like manner as 
the decrees and orders of the court made in the exercise of its original civil jurisdiction 
for the time being are enforced]. 

S. 40. Application of Act 5 of 1908.— Subject to the other provisions contained in this 
Act, and to such rules as the High Court may make in this behalf, all proceedings under 
this Act shall be regulated, as far as may be, by the Code of Civil Procedure 1908 (5 of 
1908). 

54 [S. 40A. Power to transfer petitions in certain cases.—(1) Where— 

(a) a petition under this Act has been presented to the district court having 
jurisdiction by a party to the marriage praying for a decree for judicial separation 
under section 23 or for a decree of divorce under section 27, and 

(b) another petition under this Act has been presented thereafter by the other party 
to the marriage praying for decree for judicial separation under section 23, or for 
decree of divorce under section 27 on any ground whether in the same district 
court or in a different district court, in the same State or in a different State, 

The petition shall be dealt with as specified in sub-section (2). 

(2) In this case where sub-section (1) applies,— 


(a) if the petitions are presented to the same district court, both the petitions shall 
be tried and heard together by that district court; 

(b) if the petitions are presented to different district courts, the petition presented 
later shall be transferred to the district court in which the earlier petition was 
presented and both the petitions shall be heard and disposed of together by the 
district court in which the earlier petition was presented. 

(3) In a case where clause (b) of sub-section (2) applies, the court or the Government, 
as the case may be, competent under the Code of Civil Procedure 1908 to transfer any 
suit or proceeding from the district court in which the later petition has been presented 
to the district court in which the earlier petition is pending, shall exercise its powers to 
transfer such later petition as it had been empowered so to do under the said Code. 

S. 40B. Special provision relating to trial and disposal of petitions under the Act.— (1) 

The trial of a petition under this Act shall, so far as is practicable consistently with the 
interests of justice in respect of the trial, be continued from day to day until its 
conclusion, unless the court finds the adjournment of the trial beyond the following day 
to be necessary for reasons to be recorded. 

(2) Every petition under this Act shall be tried as expeditiously as possible, and 
endeavour shall be made to conclude the hearing within six months from the date of 
service of notice of petition on the respondent. 

(3) Every appeal under this Act shall be heard as expeditiously as possible, and 
endeavour shall be made to conclude the hearing within three months from the date of 
service of notice of appeal on the respondent. 

S. 40C. Documentary evidence.— Notwithstanding anything contained in any 
enactment to the country, no document shall be inadmissible in evidence in any 


proceeding at the trial of a petition under this Act on the ground that it is not duly 
stamped or registered]. 

S. 41. Power of High Court to make rules regulating procedure.—(1) The High Court 
shall, by notification in the Official Gazette, make such rules consistent with the 
provisions contained in this Act and the Code of Civil Procedure 1908, as it my consider 
expedient for the purpose of carrying into effect the provisions of Chapters V, VI and 
VII. 

(2) In particular, and without prejudice to the generality of the foregoing provisions, 
such rules shall provide for,— 


(a) the impleading by the petitioner of the adulterer as a co-respondent on a petition 
for divorce on the ground of adultery, and the circumstances in which the 
petitioner may be excused from doing so; 

(b) the awarding of damages against any such co-respondent; 

(c) the intervention in any proceeding under Chapter V or Chapter VI by any person 
not already a party thereto; 

(d) the form and contents of petitions for nullity of marriage or for divorce and the 
payment of costs incurred by parties to such petitions; and 

(e) any other matter for which no provision or no sufficient provision is made in this 
Act, and for which provision is made in the Indian Divorce Act, 1869 (4 of 1869). 

Chapter VIII 

Miscellaneous 

S. 42. Saving.— Nothing contained in this Act shall affect the validity of any marriage 
not solemnized under its provisions; nor shall this Act be deemed directly or indirectly 
to affect the validity of any mode of contracting marriage. 

S. 43. Penalty on married person marrying again under this Act.— Save as otherwise 
provided in Chapter III, every person who, being at the time married, procures, a 
marriage of himself or herself to be solemnized under this Act shall be deemed to have 
committed an offence under section 494 or section 495 of the Indian Penal Code, 1860 
(45 of 1860), as the case may be, and the marriage so solemnized shall be void. 

S. 44. Punishment of bigamy.— Every person whose marriage is solemnized under this 
Act and who, during the lifetime of his or her wife or husband, contracts any other 
marriage shall be subject to the penalties provided in section 494 and section 495 of 
the Indian Penal Code, for the offence of marrying again during the lifetime of a 
husband or wife, and the marriage so contracted shall be void. 

S. 45. Penalty for signing false declaration or certificate.— Every person making, 
signing or attesting any declaration or certificate required by or under this Act 
containing a statement which is false and which he either knows or believes to be false 
or does not believe to be true shall be guilty of the offence described in section 199 of 
the Indian Penal Code. 

S. 46. Penalty for wrongful action of Marriage Officer.— Any Marriage Officer who 
knowingly and wilfully solemnizes a marriage under this Act- 


(1) without publishing a notice regarding such marriage as required by section 5, or 

(2) within thirty days of the publication of the notice of such marriage, or 



(3) in contravention of any other provision contained in this Act, 

shall be punishable with simple imprisonment for a term which may extend to one year, 
or with fine which may extend to five hundred rupees, or with both. 

S. 47. Marriage Certificate Book to be open to inspection.— (1) The Marriage 
Certificate Book kept under this Act shall at all reasonable times be open for inspection 
and shall be admissible as evidence of the statement therein contained. 

(2) Certified extracts from the Marriage Certificate Book shall, on application be given 
by the Marriage Officer to the applicant on payment by him of the prescribed fee. 

S. 48. Transmission of copies of entries in marriage records.— Every Marriage Officer 
in a State shall send to Registrar-General of Births, Deaths and Marriages of that State 
at such intervals and in such form as may be prescribed, a true copy of all entries made 
by him in the marriage Certificate Book since the last of such intervals, and, in the case 
of Marriage Officers outside the territories to which this Act extends, the true copy shall 
be sent to such authority as the Central Government may specify in this behalf. 

S. 49. Correction of errors.— (1) Any Marriage Officer who discovers any error in the 
form or substance of any entry in the Marriage Certificate Book may, within one month 
next after the discovery of such error, in the presence of the persons married or, in case 
of their death or absence, in the presence of the other credible witnesses, correct the 
error by entry in the margin without any alteration of the original entry and shall sign the 
marginal entry and add thereto the date of such correction and the Marriage Officer 
shall make the like marginal entry in the certificate thereof. 

(2) Every correction made under this section shall be attested by the witnesses in 
whose presence it was made. 

(3) Where a copy of any entry has already been sent under section 48 to the Registrar- 
General or other authority the Marriage Officer shall make and send in like manner a 
separate certificate of the original erroneous entry and of the marginal correction 
therein made. 

S. 50. Power to make rules.— (1) The Central Government, in the case of 55 [* * *] 
officers of the Central Government, and the State Government, in all other cases, may, 
by notification in the Official Gazette, make rules for carrying out the purposes of this 
Act. 

(2) In particular, and without prejudice to the generality of the forgoing power, such 
rules may provide for all or any of the following matters, namely:- 


(a) the duties and powers of Marriage Officers and the areas in which they may 
exercise jurisdiction; 

(b) the manner in which a Marriage Officer may hold inquiries under this Act and the 
procedure therefore; 

(c) the form and manner in which any books required by or under this Act shall be 
maintained; 

(d) the fees that may be levied for the performance of any duty imposed upon a 
Marriage Officer under this Act; 

(e) the manner in which public notice shall be given under section 16; 

(f) the form in which, and the intervals within which, copies of entries in the 
Marriage Certificate Book shall be sent in pursuance of section 48; 


(g) any other matter which may be or requires to be prescribed. 

56 [(3) Every rule made by the Central Government under this Act shall be laid, as soon 
as may be after it is made, before each House of Parliament, while it is in session, for a 
total period of thirty days which may be comprised in one session or in two or more 
successive sessions, and if, before the expiry of the session immediately following the 
session or the successive sessions aforesaid, both Houses agree in making any 
modification in the rule or both Houses agree that the rule should not be made, the rule 
shall thereafter have effect only in such modified form or be of no effect, as the case 
may be; so, however, that any such modification or annulment shall be without 
prejudice to the validity of anything previously done under that rule. 

(4) Every rule made by the State Government under this Act shall be laid, as soon as it 
is made, before the State Legislature.] 

S. 51. Repeals and savings.— (1) The Special Marriage Act, 1872, and any law 
corresponding to the Special Marriage Act, 1872, in force in any Part B State 
immediately before the commencement of this Act are hereby repealed. 

(2) Notwithstanding such repeal,— 


(a) all marriage duly solemnized under the Special Marriage Act, 1872, or any such 
corresponding law shall be deemed to have been solemnized under this Act; 

(b) all suits and proceedings in causes and matter matrimonial which, when this 
Act comes into operation, are pending in any court, shall be dealt with and 
decided by such court, so far as may be, as if they had been originally instituted 
therein under this Act; 

(3) The provisions of sub-section (2) shall be without prejudice to the provisions 
contained in section 6 of the General Clauses Act, 1897(10 of 1897),, which shall also 
apply to the repeal of the corresponding law had been an enactment. 

THE FIRST SCHEDULE 

[See section 2(b) "Degrees of prohibited relationship"] 

PARTI 

1. Mother. 

2. Father's widow (step-mother). 

3. Mother's mother. 

4. Mother's father's window (step grand-mother). 

5. Mother's mother's mother. 

6. Mother's mother's father's widow (step great grand-mother). 

7. Mother's father's mother. 

8. Mother's father's father's widow (step great grand-mother). 

9. Father's mother. 

10. Father's father's widow (step-grand mother). 

11. Father's mother's mother. 


12. Father's mother's father's widow (step great grand-mother). 

13. Father's father's mother. 

14. Father's father's father's widow (step great grand-mother). 

15. Daughter. 

16. Son's widow. 

17. Daughter's daughter. 

18. Daughter's son's widow. 

19. Son's daughter. 

20. Son's son's widow. 

21. Daughter's daughter's daughter. 

22. Daughter's daughter's son's widow. 

23. Daughter's son's daughter. 

24. Daughter's son's son's widow. 

25. Son's daughter's daughter. 

26. Son's daughter's son's widow. 

27. Son's son's daughter. 

28. Son's son's son's widow. 

29. Sister. 

30. Sister's daughter. 

31. Brother's daughter. 

32. Mother's sister. 

33. Father's sister. 

34. Father's brother's daughter. 

35. Father's sister's daughter. 

36. Mother's sister's daughter. 

37. Mother's brother's daughter. 

Explanation— For the purposes of this Part, the expression "widow 11 includes a divorced 
wife. 

PART II 

1. Father. 

2. Mother's husband (step-father). 

3. Father's father. 

4. Father's mother's husband (step grand-father). 

5. Father's father's father. 
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Father's father's mother's husband (step great grand-father). 

7. Father's mother's father. 

8. Father's mother's mother's husband (step great grand-father). 

9. Mother's father. 

10. Mother's mother's husband (step grand-father). 

11. Mother's father's father. 

12. Mother's father's mother's husband (step great grand-father). 

13. Mother's mother's father. 

14. Mother's mother's mother's husband (step great grand-father). 

15. Son. 

16. Daughter's husband. 

17. Son's son. 

18. Son's daughter's husband. 

19. Daughter's son. 

20. Daughter's daughter's husband. 

21. Son's son's son. 

22. Son's son's daughter's husband. 

23. Son's daughter's son. 

24. Son's daughter's daughter's husband. 

25. Daughter's son's son. 

26. Daughter's son's daughter's husband. 

27. Daughter's daughter's son. 

28. Daughter's daughter's daughter's husband. 

29. Brother. 

30. Brother's son. 

31. Sister's son. 

32. Mother's brother. 

33. Father's brother. 

34. Father's brother's son. 

35. Father's sister's son. 

36. Mother's sister's son. 

37. Mother's brother's son. 

Explanation.— For the purposes of this part, the expression "husband" includes 
divorced husband. 


THE SECOND SCHEDULE 



(See section 5) 

NOTICE OF INTENDED MARRIAGE 

To 

Marriage Officer for the.District. 

We hereby give you notice that a marriage under the Special Marriage Act, 1954, is 
intended to be solemnised between us within three calendar months from the date 
hereof. 


Name Condition 

Occupation Age 

Dwelling 

place 

Permanent 

dwelling 
place if 

present 

dwelling 
place not 

permanent 

Length of 

residence 

A.B. Unmarried 

Widower 

Divorce 

C.D. 

Widower 

Divorce 

Unmarried 




Witness our hands this.. 

.day of. 

./20. 




(Sd) A.B. 

(Sd) C.D. 

THE THIRD SCHEDULE 

(See section 11) 

DECLARATION TO BE MADE BY THE BRIDEGROOM 

I, A.B., hereby declare as follows:— 

1. I am at the present time unmarried (or a widower or a divorcee, as the case may 
be). 

2. I have completed.years of age. 

3. I am not related to C.D. (the bride ) within the degrees of prohibited relationship. 

4. I am aware that, if any statement in this declaration is false, and if in making such 
statement I either know or believe it to be false or do not believe it to be true, I am 
liable to imprisonment and also to fine. 

(Sd.) A.B. (Bridegroom) 

DECLARATION TO BE MADE BY THE BRIDE 


I, C.D., hereby declare as follows:— 










1. I am at the present time unmarried (or a widow or a divorcee, as the case may 
be). 

2. I have completed...years of age. 

3. I am not related to A.B. (the bridegroom) within the degree of prohibited 
relationship. 

4. I am aware that, if any statement in this declaration is false, and if in making such 
statement I either know or believe it to be false or do not believe it to be true, I am 
liable to imprisonment and also to fine. 


(Sd.) C.D. (Bride) 

Signed in our presence by the above-named A.B. and C.D. So far as we are aware there 
is no lawful impediment to the marriage. 


(Sd.) G.H. 
(Sd.) I.J. 
(Sd.) K.L. 


> 


Countersigned E.F., 


Marriage Officer 


Three witnesses 


Dated the.day of./20 


THE FOURTH SCHEDULE 


(See section 13) 

CERTIFICATE OF MARRIAGE 


I.E.F., hereby certify that on the. day of./20., A.B. and C.D 57 

.appeared before me and that each of them, in my presence and in the presence 

of three witnesses who have signed hereunder, made the declarations required by 
section 11 and that a marriage under this Act was solemnized between them in my 
presence. 

(Sd.) E.F., 


Marriage Officer for 


(Sd.) A.B., 
Bridegroom 
(Sd.) C.D., 


Bride 


(Sd.) G.H. 
(Sd.) I.J. 


> 


(Sd.) K.L. ^ 


Three witnesses 


Dated the 


day of. 


720 














THE FIFTH SCHEDULE 


(See section 16) 

CERTIFICATE OF MARRIAGE CELEBRATED IN OTHER FORMS 

I, E.F., hereby certify that A.B. and C.D.* appeared before me this.day of. 

19/20. and that each of them in my presence and in the presence of three 

witnesses who have signed hereunder have declared that a ceremony of marriage has 
been performed between them and that they have been living together as husband and 
wife since the time of their marriage, and that in accordance with their desire to have 

their marriage registered under this Act, the said marriage has, this.day of 

./20.been registered under this Act, having effect as from. 

(Sd.) E.F., 

Marriage Officer for 
(Sd.) A.B., 

Husband 
(Sd.) C.D., 

Wife 

(Sd.) G.H. 

(Sd.) I.J. 

(Sd.) K.L. 

Dated the.... 


*■ Three witnesses 


.day of.. 


720. 


1. The Act has been extended to Dadra & Nagar Haveli by Regn. 6 of 1963, Sec. 2 and Sch. I and 
to Pondicherry by Regn. 7 of 1963, Sec. 3 and Sch. I. 

2. Subs, by Act 33 of 1969, s. 29 for the words 'outside the said territories' (w.e.f. 31-8-1969). 

3. 1st January, 1955—See Notification No. SRO 3606, dated 17th December, 1954, published in 
the Gazette of India, Extra., 1954, Part II, s. 3, p. 2463. 

4. Clause (a) omitted by Act 33 of 1969, s. 29 (w.e.f. 31-8-1969). 

5. Clause (c) omitted by Act 33 of 1969, s. 29 (w.e.f. 31 -8-1969). 

6. Subs, by Act 68 of 1976, s. 20, for clause (e) (w.e.f. 27-5-1976). 

7. Subs, by the Adaptation of Laws (No. 3) Order 1956, for the former clause (g). 

8. Subs, by Act 33 of 1969, s. 29, for sub-section (2) (w.e.f. 31-8-1969). 

9. Subs, by Act 68 of 1976, s. 21, for clause (b) (w.e.f. 27-5-1976). 

10. The words "or epilepsy" omitted by Act 39 of 1999, s. 3 (w.e.f. 29-12-1999). 

11. Subs, by Act 32 of 1963, s. 2, for clause (d) (w.e.f. 22-9-1963). 

12. Subs, by Act 33 of 1969, s. 29, for clause (e) (w.e.f. 31-8-1969). 

13. Ins. by Act 32 of 1963, s. 2 (w.e.f. 22-9-1963). 

14. Subs, by Act 33 of 1969, s. 29 for "outside the territories to which this Act extends in 
respect of an intended marriage outside the said territories" (w.e.f. 31 -8-1969). 

15. Repealed by this Act, s. 51. 

16. Ins. by Act 68 of 1976, s. 22 (w.e.f. 27-5-1976). 

17. Added by Act 68 of 1976, sec. 23 (w.e.f. 27-5-1976). 












18. Subs, by Act 29 of 1970, s. 2, for "in section 27 [other than the grounds specified in clauses 
(i) and (j) thereof]" (w.e.f. 12-8-1970). 

19. Ins. by Act 68 of 1976, s. 24 (w.e.f. 27-5-1976). 

20. Subs, by Act 68 of 1976, s. 25 for the words 'and may be so declared' (w.e.f. 27-5-1976). 

21. Subs, by Act 68 of 1976, s. 26 (w.e.f. 27-5-1976). 

22. Sec. 27 was renumbered as sub-section (1) thereof by Act 29 of 1970, s. 3 (w.e.f. 12-8- 
1970). 

23. Subs, by Act 68 of 1976, s. 27, for former clauses (a) and (b) (w.e.f. 27-5-1976). 

24. Proviso omitted by Act 68 of 1976, s. 27 (w.e.f. 27-5-1976). 

25. Subs, by Act 68 of 1976, s. 27 for former clauses (e) and (f) (w.e.f. 27-5-1976). 

26. Clause (g) omitted by Act 6 of 2019, sec. 4 [w.e.f. 1-3-2019, vide S.O. 1061(E), dated 28th 
February, 2019], Earlier clause (g) was amended by Act 68 of 1976, sec. 27 (w.e.f. 27-5-1976). 
Clause (g), before omission, stood as under: 

"(g) has been suffering from leprosy, the disease not having been contacted from the petitioner; 
or". 

27. The words "or" omitted by Act 29 of 1970, s. 3 (w.e.f. 12-8-1970). 

28 . Ins. by Act 68 of 1976, s. 27 (w.e.f. 27-5-1976). 

29. Clauses (i) and (j) omitted by Act 29 of 1970, s. 3 (w.e.f. 12-8-1970). 

30. The words "and by the wife on the ground that her husband has, since the solemnization of 
the marriage, been guilty of rape" omitted by Act 68 of 1976, s. 27 (w.e.f. 27-5-1976). 

31. Ins. by Act 68 of 1976, s. 27 (w.e.f. 27-5-1976). 

32. Ins. by Act 29 of 1970, s. 3 (w.e.f. 12-8-1976). 

33. Ins. by Act 68 of 1976, s. 28 (w.e.f. 27-5-1976). 

34. Subs, by Act 68 of 1976, s. 29, for "On the motion of both the parties made not earlier than 
one year after the date of the presentation of the petition referred to in sub-section (1) and not 
later than two years" (w.e.f. 27-5-1976). 

35. Subs, by Act 68 of 1976, s. 30, for "unless at the date of presentation of the Petition three 
years have passed" (w.e.f. 27-5-1976). 

36. Subs, by Act 68 of 1976, s. 30 for "three years have passed" (w.e.f. 27-5-1976). 

37. Subs, by Act 68 of 1976, s. 30 for "expiry of the three years" (w.e.f. 27-5-1976). 

38. Subs, by Act 68 of 1976, s. 30 for "expiration of the years" (w.e.f. 27-5-1976). 

39. Subs, by Act 68 of 1976, s. 30, for "expiration of said three years" (w.e.f. 27-5-1976). 

40. The words "and one year has elapsed thereafter but not sooner", omitted by Act 68 of 1976, 
s. 31 (w.e.f. 27-5-1976). 

41. Subs, by Act 68 of 1976, s. 32 for former sub-section (1) (w.e.f. 27-5-1976). 

42. Ins. by Act 50 of 2003, s. 2 (w.e.f. 23-12-2003). 

43. Subs, by Act 68 of 1976, s. 33 (w.e.f. 27-5-1976). 

44. Subs, by Act 68 of 1976, s. 34 for certain words (w.e.f. 27-5-1976). 

45. Ins. by Act 68 of 1976, s. 34 (w.e.f. 27-5-1976). 

46. Ins. by Act 68 of 1976, s. 34 (w.e.f. 27-5-1976). 

47. Subs, by Act 68 of 1976, s. 35 (w.e.f. 27-5-1976). 

48. Proviso Ins. by the Marriage Laws (Amendment) Act, 2001 (Act 49 of 2001), s. 6, (w.e.f. 24- 
9-2001). 

49. Subs, by Act 68 of 1976, s. 36, for certain words (w.e.f. 27-5-1976). 

50. Subs, by Act 68 of 1976, s. 36, for certain words (w.e.f. 27-5-1976). 


51. Proviso Ins. by the Marriage Laws (Amendment) Act, 2001 (Act 49 of 2001), s. 7 (w.e.f. 24- 
9-2001). 

52. Subs, by Act 68 of 1976, s. 37, for section 39 (w.e.f. 27-5-1976). 

53. Subs, by Act 50 of 2003, s. 3, for "Period of thirty days" (w.e.f. 23-12-2003). 

54. Ins. by Act 68 of 1976, s. 38 (w.e.f. 27-5-1976). 

55. The words 'diplomatic and consular officers and other', omitted by Act 33 of 1969, s. 29 
(w.e.f. 31-8-1969). 

56. Ins. by the Delegated Legislation Provisions (Amendment) Act, 1983, (20 of 1983), s. 2 and 
Sch. (w.e.f. 15-3-1984). 

57 . Herein give particulars of the parties. 


Family Law Lectures - Family Law I, 5th ed 



Family Law Lectures - Family Law I, 5th ed / APPENDIX VI THE FOREIGN MARRIAGE ACT, 1969 


Currency Date: 24 April 2020 


© 2020 LexisNexis 




APPENDIX VI THE FOREIGN MARRIAGE ACT, 1969 

(Act 33 of 1969) 

[31st August, 1969] 

An Act to make provision relating to marriages of citizens of India outside of India. 

BE it enacted by Parliament in the Twentieth Year of the Republic of India as follows:— 

Chapter I 
Preliminary 

S. 1. Short title.— This Act may be called the Foreign Marriage Act, 1969. 

S. 2. Definitions.— In this Act, unless the context otherwise requires,— 

(a) 'degrees of prohibited relationship 1 shall have the same meaning as in the 
Special Marriage Act, 1954 (43 of 1954); 

(b) 'district', in relation to a Marriage Officer, means the area within which the duties 
of his office are to be discharged; 

(c) 'foreign country' means a country or place outside India, and includes a ship 
which is for the time being in the territorial waters of such a country or place; 

(d) 'Marriage Officer' means a person appointed under section 3 to be a Marriage 
Officer; 

(e) 'official house', in relation to a Marriage Officer, means- 

(i) the official house of residence of the officer; 

(ii) the office in which the business of the officer is transacted; 

(iii) a prescribed place; and 

(f) 'prescribed' means prescribed by rules made under this Act. 

S. 3. Marriage Officers.— For the purposes of this Act, the Central Government may, by 
notification in the Official Gazette, appoint such of its diplomatic or consular officers as 
it may think fit to be Marriage Officers for any foreign country. 

Explanation.— In this section, 'diplomatic officer' means an ambassador, envoy, minister, 
high commissioner, commissioner, charge d'affaires or other diplomatic representative 
or a counsellor or secretary of an embassy, legation or high commission. 

Chapter II 

Solemnization of Foreign Marriages 

S. 4. Conditions relating to solemnization of foreign marriages.— A marriage between 
parties one of whom at least is a citizen of India may be solemnized under this Act by 
or before a Marriage Officer in a foreign country, if, at the time of the marriage, the 
following conditions are fulfilled, namely: 


(a) neither party has a spouse living; 



(b) neither party is an idiot or a lunatic; 

(c) the bridegroom has completed the age of twenty-one years and the bride the 
age of eighteen years at the time of the marriage; and 

(d) the parties are not within the degrees of prohibited relationship: 

Provided that where the personal law or a custom governing at least one of the 
parties permits of a marriage between them, such marriage may be solemnized, 
notwithstanding that they are within the degree of prohibited relationship. 

S. 5. Notice of intended marriage.— When a marriage is intended to be solemnized 
under this Act, the parties to the marriage shall give notice thereof in writing in the form 
specified in the First Schedule to the Marriage Officer of the district in which at least 
one of the parties to the marriage has resided for a period of not less than thirty days 
immediately preceding the date on which such notice is given, and the notice shall 
state that the party has so resided. 

S. 6. Marriage Notice Book.— The Marriage Officer shall keep all notices given under 
section 5 with the records of his office and shall also forthwith enter a true copy of 
every such notice in a book prescribed for that purpose, to be called the 'Marriage 
Notice Book', and such book shall be open for inspection at all reasonable times, 
without fee, by any person desirous of inspecting the same. 

S. 7. Publication of notice.— Where a notice under section 5 is given to Marriage Officer, 
he shall cause it to be published— 


(a) in his own office, by affixing a copy thereof to a conspicuous place, and 

(b) in India and in the country or countries in which the parties are ordinarily 
resident, in the prescribed manner. 

S. 8. Objection to marriage.— (1) Any person may, before the expiration of thirty days 
from the date of publication of the notice under section 7, object to the marriage on the 
ground that it would contravene one or more of the conditions specified in section 4. 

Explanation .-Where the publication of the notice by affixation under clause (a) of 
section 7 and in the prescribed manner under clause (b) of that section is on different 
dates, the period of thirty days shall, for the purposes of this sub-section, be computed 
from the later date. 

(2) Every such objection shall be in writing signed by the person making it or by any 
person duly authorised to sign on his behalf, and shall state the ground of objection; 
and the Marriage Officer shall record the nature of the objection in his Marriage Notice 
Book. 

S. 9. Solemnization of marriage where no objection made.— If no objection is made 
within the period specified in section 8 to an intended marriage, then, on the expiry of 
that period, the marriage may be solemnized. 

S. 10. Procedure on receipt of objection.— (1) If an objection is made under section 8 
to an intended marriage, the Marriage Officer shall not solemnize the marriage until he 
has inquired into the matter of the objection in such manner as he thinks fit and is 
satisfied that it ought not to prevent the solemnization of the marriage or the objection 
is withdrawn by the person making it. 

(2) Where a Marriage Officer after making any such inquiry entertain a doubt in respect 
of any objection, he shall transmit the record with such statement respecting the 
matter as he thinks fit to the Central Government; and the Central Government, after 



making such further inquiry into the matter and after obtaining such advice as it thinks 
fit, shall give its decision thereon in writing to the Marriage Officer, who shall act in 
conformity with the decision of the Central Government. 

S. 11. Marriage not to be in contravention of local laws.— (1) The Marriage Officer may, 
for reasons to be recorded in writing, refuse to solemnize a marriage under this Act if 
the intended marriage is prohibited by any law in force in the foreign country where it is 
to be solemnized. 

(2) The Marriage Officer may, for reasons to be recorded in writing, refuse to solemnize 
a marriage under this Act on the ground that in his opinion, the solemnization of the 
marriage would be inconsistent with international law or the comity of nations. 

(3) Where a Marriage Officer refuses to solemnize a marriage under this section, any 
party to the intended marriage may appeal to the Central Government in the prescribed 
manner within a period of thirty days from the date of such refusal; and the Marriage 
Officer shall act in conformity with the decision of the Central Government on such 
appeal. 

S. 12. Declaration by parties and witnesses.— Before the marriage is solemnized, the 
parties and three witnesses shall, in the presence of the Marriage Officer, sign a 
declaration in the form specified in the Second Schedule, and the declaration shall be 
countersigned by the Marriage Officer. 

S. 1 3. Place and form of solemnization.— (1) A marriage by or before a Marriage Officer 
under this Act shall be solemnized at the official house of the Marriage Officer with 
open doors between the prescribed hours in the presence of at least three witnesses. 

(2) The marriage may be solemnized in any form which the parties may choose to 
adopt: 

Provided that it shall not be complete and binding on the parties unless each party 
declare to the other in the presence of the Marriage Officer and the three witnesses and 
in any language understood by the parties.-'I, (A), take the (B), to be my lawful wife (or 
husband) 1 : 

Provided further that where the declaration referred to in the preceding proviso is made 
in any language which is not understood by the Marriage Officer or by any of the 
witnesses, either of the parties shall interpret or cause to be interpreted the declaration 
in a language which the Marriage Officer or, as the case may be, such witness 
understands. 

S. 14. Certificate of marriage.— (1) Whenever a marriage is solemnized under this Act, 
the Marriage Officer shall enter a certificate thereof in the form specified in the Third 
Schedule in book to be kept by him for that purpose and to be called the Marriage 
Certificate Book, and such certificate shall be signed by the parties to the marriage and 
the three witnesses. 

(2) On a certificate being entered in the Marriage Certificate Book by the Marriage 
Officer, the certificate shall be deemed to be conclusive evidence of the fact that a 
marriage under this Act has been solemnized, and that all formalities respecting the 
residence of the party concerned previous to the marriage and the signatures of 
witnesses have been complied with. 

S. 15. Validity of foreign marriage in India.— Subject to the other provisions contained 
in this Act, a marriage solemnized in the manner provided in this Act shall be good and 
valid in law. 



S. 16. New notice when marriage not solemnized within six months.— Whenever a 
marriage is not solemnized within six months from the date on which notice thereof 
has been given to the Marriage Officer as required under section 5 or where the record 
of a case has been transmitted to the Central Government under section 10, or where 
an appeal has been preferred to the Central Government under section 11, within three 
months from the date of decision of the Central Government in such case or appeal, as 
the case may be, the notice and all other proceedings arising therefrom shall be 
deemed to have lapsed, and no Marriage Officer shall solemnize the marriage until new 
notice has been given in the manner laid down in this Act. 

Chapter III 

Registration of Foreign Marriages Solemnized Under Other Laws 
S. 17. Registration of foreign marriages.— (1) Where— 


(a) a Marriage Officer is satisfied that a marriage has been duly solemnized in a 
foreign country in accordance with the law of that country between parties of 
whom one at least was a citizen of India; and 

(b) a party to the marriage informs the Marriage Officer in writing that he or she 
desires the marriage to be registered under this section, 

the Marriage Officer may, upon payment of the prescribed fee, register the marriage. 

(2) No marriage shall be registered under this section unless at the time of registration 
it satisfies the conditions mentioned in section 4. 

(3) The Marriage Officer may, for reasons to be recorded in writing, refuses to register a 
marriage under this section on the ground that in his opinion the marriage is 
inconsistent with international law or the comity of nations. 

(4) Where a Marriage Officer refuses to register a marriage under this section the party 
applying for registration may appeal to the Central Government in the prescribed 
manner within a period of thirty days from the date of such refusal; and the Marriage 
Officer shall act in conformity with the decision of the Central Government on such 
appeal. 

(5) Registration of a marriage under this section shall be effected by the Marriage 
Officer by entering a certificate of the marriage in the prescribed form and in the 
prescribed manner in the Marriage Certificate Book, and such certificate shall be 
signed by the parties to the marriage and by three witnesses. 

(6) A marriage registered under this section shall, as from the date of registration, be 
deemed to have been solemnized under this Act. 

Chapter IV 

Matrimonial Relief in Respect of Foreign Marriage 

S. 18. Matrimonial reliefs to be under Special Marriage Act 1954.— (1) Subject to the 
other provisions contained in this section, the provisions of Chapters IV, V, VI and VII of 
the Special Marriage Act, 1954 (43 of 1954), shall apply in relation to marriages 
solemnized under this Act and to any other marriage solemnized in a foreign country 
between parties of whom one at least is a citizen of India as they apply in relation to 
marriages solemnized under that Act. 


Explanation .—In its application to the marriages referred to in this sub-section, section 
24 of the Special Marriage Act 1954, shall be subject to the following modifications, 



namely:— 


(i) the reference in sub-section (1) thereof to clauses (a), (b), (c) and (d) of section 4 
of that Act shall be construed as a reference to clauses (a), (b), (c) and (d) 
respectively of section 4 of this Act, and 

(ii) nothing contained in section 24 aforesaid shall apply to any marriage- 

fa) which is not solemnized under this Act; or 

(b) which is deemed to be solemnized under this Act by reason of the 
provisions contained in section 17: 

Provided that the registration of any such marriage as is referred to in 
sub-clause (b) may be declared to be of no effect if the registration was 
in contravention sub-section (2) of section 17. 

(2) Every petition for relief under Chapter V or Chapter VI of the Special Marriage Act, 
1954, as made applicable to the marriages referred to in sub-section (1), shall be 
presented to the district court within the local limits of whose ordinary civil jurisdiction 


(a) the respondent is resident at the time of the presentation of the petition; or 

(b) the husband and wife last resided together; or 

(c) the petitioner is residing at the time of the presentation of the petition, provided 
that the respondent is at that time residing outside India. 

Explanation— In this section, 'district court' has the same meaning as in the Special 
Marriage Act, 1954 (43 of 1954). 

(3) Nothing contained in this section shall authorise any court- 


fa) to make any decree of dissolution of marriage, except where— 

(i) the parties to the marriage are domiciled in India at the time of the 
presentation of the petition; or 

(ii) the petitioner, being the wife, was domiciled in India immediately before 
the marriage and has been residing in India for a period of not less than 
three years immediately preceding the presentation of the petition; 

(b) to make any decree annulling a voidable marriage, except where- 

(i) the parties to the marriage are domiciled in India at the time of the 
presentation of petition; or 

(ii) the marriage was solemnized under this Act and the petitioner, being the 
wife, has been ordinarily resident in India for a period of three years 
immediately preceding the presentation of the petition; 

(c) to make any decree of nullity of marriage in respect of a void marriage, except 
where- 

(i) either of the parties to the marriage is domiciled in India at the time of the 
presentation of the petition, or 

(ii) the marriage was solemnized under this Act and the petitioner is residing 
in India at the time of the presentation of the petition; 



(d) to grant any other relief under Chapter V or Chapter VI of the Special Marriage 
Act, 1954, (43 of 1954) except where the petitioner is residing in India at the 
time of the presentation of the petition. 

(4) Nothing contained in sub-section (1) shall authorise any court to grant any relief 
under this Act in relation to any marriage in a foreign country not solemnized under it, if 
the grant of relief in respect of such marriage (whether on any of the grounds specified 
in the Special Marriage Act, 1954, (43 of 1954) or otherwise) is provided for under any 
other law for the time being in force. 

Chapter V 

Penalties 

S. 19. Punishment for bigamy.— (1) Any person whose marriage is solemnized or 
deemed to have been solemnized under this Act and who, during the subsistence of his 
marriage, contracts any other marriage in India shall be subject to the penalties 
provided in section 494 and section 495 of the Indian Penal Code (45 of 1860) and the 
marriage so contracted shall be void. 

(2) The provisions of sub-section (1) apply also to any such offence committed by any 
citizen of India without and beyond India. 

S. 20. Punishment of contravention of certain other conditions for marriage.— Any 

citizen of India who procures a marriage of himself or herself to be solemnized under 
this Act in contravention of the condition specified in clause (c) or clause (d) of section 
4 shall be punishable- 

(a) in the case of a contravention of the condition specified in clause (c) of section 
4, with simple imprisonment which may extend to fifteen days, or with fine which 
may extend to one thousand rupees, or with both; and 

(b) in the case of a contravention of the condition specified in clause (d) of section 
4, with simple imprisonment which may extend to one month, or with fine which 
may extend to one thousand rupees, or with both. 

S. 21. Punishment for false declaration.— If any citizen of India for the purpose of 
procuring a marriage intentionally: 


(a) where a declaration is required by this Act, makes a false declaration; or 

(b) where a notice or certificate is required by this Act, signs a false notice or 
certificate; 

he shall be punishable with imprisonment for a term which may extend to three years 
and shall also be liable to fine. 

S. 22. Punishment for wrongful action of Marriage Officer.— Any Marriage Officer who 
knowingly and wilfully solemnizes a marriage under this Act in contravention of any of 
the provisions of this Act shall be punishable with simple imprisonment which may 
extend to one year, or with fine which may extend to five hundred rupees, or with both. 

Chapter VI 

Miscellaneous 


S. 23. Recognition of marriages solemnized under law of other countries.— If the 

Central Government is satisfied that the law in force in any foreign country for the 



solemnization of marriages contains provisions similar to those contained in this Act, it 
may, by notification in the Official Gazette, declare that marriages solemnized under the 
law in force in such foreign country shall be recognized by courts in India as valid. 

S. 24. Certification of documents of marriages solemnized in accordance with local 
law in foreign country.— (1) Where- 


(a) a marriage is solemnized in any foreign country specified in this behalf by the 
Central Government, by notification in the Official Gazette, in accordance with 
the law of that country between parties of whom one at least is a citizen of 
India; and 

(b) a party to the marriage who is such citizen produces to a Marriage Officer in the 
country in which the marriage was solemnized- 

(i) a copy of the entry in respect of the marriage in the marriage register of 
that country certified by the appropriate authority in that country to be a 
true copy of that entry; and 

(ii) if the copy of that entry is not in the English language, a translation into 
the prescribed language of that copy; and 

(c) the Marriage Officer is satisfied that the copy of the entry in the marriage 
register is a true copy and that the translation, if any, is a true translation; 

the Marriage Officer, upon the payment of the prescribed fee, shall certify upon the 
copy that he is satisfied that the copy is true copy of the entry in the marriages register 
and upon the translation that he is satisfied that the translation is a true translation of 
the copy and shall issue the copy and the translation to the said party. 

(2) A document relating to a marriage in a foreign country issued under sub-section (1) 
shall be admitted in evidence in any proceedings as if it were a certificate duly issued 
by the appropriate authority of that country. 

S. 25. Certified copy of entries to be evidence.— Every certified copy purporting to be 
signed by the Marriage Officer of an entry of a marriage in the Marriage Certificate 
Book shall be received in evidence without production or proof of the original. 

S. 26. Correction of errors.— (1) Any Marriage Officer who discovers any error in the 
form or substance of any entry in the Marriage Certificate Book may, within one month 
next after the discovery of such error, in the presence of the persons married, or, in 
case of their death or absence, in the presence of the two other witnesses, correct the 
error by entry in the margin without any alteration of the original entry and add thereto 
the date of such correction. 

(2) Every correction made under this section shall be attested by the witnesses in 
whose presence it was made. 

S. 27. Act not to affect validity of marriages outside it.— Nothing in this Act shall in any 
way affect the validity of a marriage solemnized in a foreign country otherwise than 
under this Act. 

S. 28. Power to make rules.—(1) The Central Government may, by notification in the 
Official Gazette, make rules for carrying out the purposes of this Act. 

(2) In particular, and without prejudice to the generality of the foregoing power, such 
rules may provide for all or any of the following matters, namely:— 


(a) the duties and power of Marriage officer and their districts; 



(b) the manner in which a Marriage officer may hold any inquiry under this Act; 

(c) the manner in which notices of marriage shall be published; 

(d) the places in which and the hours between which marriages under this Act may 
be solemnized; 

(e) the form and the manner in which any books required by or under this Act to be 
kept shall be maintained; 

(f) the form and manner in which certificates of marriages may be entered under 
sub-section (5) of section 17; 

(g) the fees that may be levied for the performance of any duty imposed upon a 
Marriage Officer under this Act; 

(h) the authorities to which, the form in which and the intervals within which copies 
of entries in the Marriage Certificate Book shall be sent, and, when corrections 
are made in the Marriage Certificate Book, the manner in which certificates of 
such corrections shall be sent to the authorities; 

(i) the inspection of any books required to be kept under this Act and the furnishing 
of certified copies of entries therein; 

(j) the manner in which and the conditions subject to which any marriage may be 
recognized under section 23; 

(k) any other matter which may be, or requires to be, prescribed. 

(3) Every rule made under this section shall be laid as soon as may be after it is made 
before each House of Parliament while it is in session for a total period of thirty days 
which may be comprised in one session or 1 [in two or more successive sessions, and 
if, before the expiry of the session immediately following the session or the successive 
sessions aforesaid], both Houses agree in making any modification in the rule or both 
Houses agree that the rule should not be made, the rule shall thereafter have effect 
only in such modified form or be of no effect as the case may be: so, however, that any 
such modification or annulment shall be without prejudice to the validity of anything 
previously done under that rule. 

S. 29. Amendment of Act 43 of 1954.— In the Special Marriage Act, 1954— 


(a) in section 1, in sub-section (2), for the words 'outside the said territories', the 
words 'in the State of Jammu and Kashmir' shall be substituted; 

(b) in section 2, clauses (a) and (c) shall be omitted; 

(c) in section 3, for sub-section (2), the following sub-section shall be substituted, 
namely:— 

"(2) For the purposes of this Act, in its application to citizens of India domiciled 
in the territories to which this Act extends who are in the State of Jammu and 
Kashmir, the Central Government may, by notification in the official Gazette, 
specify such officers of the Central Government as it may think fit to be the 
Marriage Officers for the State or any part thereof,"; 

(d) in section 4, for clause (e), the following clause shall be substituted, namely:- 

"(e) Where the marriage is solemnized in the State of Jammu and Kashmir, 
both parties are citizens of India domiciled in the territories to which this 
Act extends."; 


(e) 


in section 10, for the words 'outside the territories to which this Act 
extends in respect of an intended marriage outside the said territories', 
the words 'in the State of Jammu and Kashmir in respect of an intended 
marriage in the State' shall be substituted; 

(f) in section 50, in sub-section (1), the words "diplomatic and consular 
officers and other" shall be omitted. 

S. 30. Repeal.— The Indian Foreign Marriage Act, 1903 (14 of 1903), is hereby repealed. 

THE FIRST SCHEDULE 

(See section 5) 

FORM OF NOTICE OF INTENDED MARRIAGE 

To 

The Marriage Officer 

For. 

We hereby give you notice that a marriage under the Foreign Marriage Act, 1969 is 

intended to be solemnized between us within three months from the date hereof. 


Name 

Condition Occupation Date of 

Dwelling 

Permanent 

Length of 


birth 

place 

dwelling 

residence 




place if 

in the 




present 

present 




dwelling 

dwelling 




place not 

place 




permanent 


A.B. 

Unmarried 





Widower 

Divorce 

C.D. Unmarried 


Widower 

Divorce 

Witness our hands this.day of.20. 

(Sd) A.B. 

(Sd) C.D. 

THE SECOND SCHEDULE 

(See section 12) 

DECLARATION TO BE MADE BY THE BRIDEGROOM 

I, A.B., hereby declare as follows:— 

1. I am at the present time unmarried (or a widower or a divorcee, as the case may 
be). 









2. I have completed.years of age. 

3. I am not related to C.D. ( the bride ) within the degrees of prohibited relationship. 

4. I am a citizen of. 

(to be filled up) 

5. I am aware that, if any statement in this declaration is false, I am liable to 
imprisonment and also to fine. 

(Sd.) A.B. (the Bridegroom ) 

DECLARATION TO BE MADE BY THE BRIDE 

I, C.D., hereby declare as follows:— 

1. I am at the present time unmarried (or a widow or a divorcee, as the case may 
be). 

2. I have completed.years of age. 

3. I am not related to A.B. (the bridegroom ) within the degree of prohibited 
relationship. 

4. I am a citizen of. 

(to be filled up) 


5. I am aware that, if any statement in this declaration is false, I am liable to 
imprisonment and also to fine. 

(Sd.) C.D. (the bride) 


Signed in our presence by the abovenamed A.B. and C.D. So far as we are aware, there 
is no lawful impediment to the marriage. 


(Sd.) G.H. 
(Sd.) I.J 
(Sd.) KL 


>- Three witnesses 


Countersigned E.F., 


Marriage Officer 


Dated the.day of.20 

THE THIRD SCHEDULE 


(See section 14) 

FORM OF CERTIFICATE OF MARRIAGE 

I, E.F., hereby certify that on the. day of.20., A.B. and C.D 2 

.appeared before me and that the declaration required by section. 3 of the 

Foreign Marriage Act, 1969, was duly made, and that a marriage under that Act was 
solemnized between them in my presence and in the presence of three witnesses who 
have signed hereunder. 















(Sd.) E.F. 


Marriage Officer 


(Sd.) A.B. 
Bridegroom 
(Sd.) C.D. 
Bride 


(Sd.) G.H. 
(Sd.) /./. 
(Sd.) K.L. 


► Three witnesses 


Dated the.day of.20 


1. Subs, by the Delegated Legislation provisions (Amendment) Act, 1983 (Act 20 of 1983), s. 2 
and Sch., for the words 'in two successive sessions, and if before the expiry of the session in 
which it is so laid or the session immediately following' (w.e.f. 15-3-1984). 

2. Herein give particulars of the parties. 

3. To be entered. 






APPENDIX VII THE INDIAN CHRISTIAN MARRIAGE ACT, 1872 

(Act 15 of 1872) 

[18th July, 1872] 

An Act to consolidate and amend the law relating to the solemnization in India of the 
marriages of Christians. 

Preamble.— WHEREAS it is expedient to consolidate and amend the law relating to the 
solemnization in India of the marriages of persons professing the Christian religion; 

It is hereby enacted as follows:- 

Preliminary 

S. 1. Short title.— This Act may be called the Indian Christian Marriage Act, 1872. 

Extent.— 1 [It extends to the whole of India 2 [except 1 [the territories which, immediately 
before the 1st November, 1956, were comprised in the States] of Travancore-Cochin, 
Manipur and Jammu and Kashmir].] 

Commencement.— [Rep. by the Repealing Act, 1874 (16 of 1874), sec. 1 and Sch.] 

4 [Provided that nothing contained in this Act shall apply to the Renoncants of the 
Union territory of Pondicherry.] 

S. 2. Enactments repealed.— [Rep. by the Repealing Act, 1938 (1 of 1938), sec. 2 and 
Sch., Pt. I.] 

S. 3. Interpretation-clause.— In this Act unless there is something repugnant in the 
subject or context,— 

"Church of England" and "Anglican" mean and apply to the Church of England as by law 
established; 

"Church of Scotland" means the Church of Scotland as by law established; 

"Church of Rome" and "Roman Catholic" mean and apply to the Church which regards 
the Pope of Rome as its spiritual head; 

"Church" includes any chapel or other building generally used for public Christian 
Worship; 

5 ["India" means the 6 [territories] to which this Act extends;] 

"minor" means a person who has not completed the age of twenty-one years and who 
is not a widower or a widow; 

7 .[* * *] 

the expression "Christian" means persons professing the Christian religion; 

8 [and the expression "Indian Christians" includes the Christian descendants of natives 
of India converted to Christianity, as well as such converts;] 


9 ["Registrar General of Births, Deaths and Marriages" means a Registrar General of 
Births, Deaths and Marriages appointed under the Births, Deaths and Marriages 
Registration Act, 1886 (6 of 1886)]. 

STATE AMENDMENT 

Karnataka:- In section 3, the definition of "Registrar General of Births, Deaths and 
Marriages" shall be substituted as follows: 

"'Registrar General of Births, Deaths and Marriages' means the Registrar General of 
Births, Deaths and Marriages appointed under the Mysore Registrar General of Births, 
Deaths and Marriages Act, 1956." [Mysore Act 20 of 1956, sec. I (w.e.f. 29-10-1956) 
read with Act 31 of 1973, sec. 5 (w.e.f. 1-11-1973).] 

West Bengal.— In its application to the State of West Bengal, in s. 3, for the words and 
figures beginning with "Registrar General of Births, Deaths and Marriages" and ending 
with "the Births, Deaths and Marriages Registration Act, 1886", substitute "Registrar 
General of Marriages" means "the Registrar General of Marriages of the State of West 
Bengal".—West Bengal Act 22 of 1999, s. 3. 

PARTI 

The Persons by Whom Marriages may be Solemnized 

S. 4. Marriages to be solemnized according to Act.— Every marriage between persons, 
one or both of whom is 10 [or are] a Christian, or Christians, shall be solemnized in 
accordance with the provisions of the next following section; and any such marriage 
solemnized otherwise than in accordance with such provisions shall be void. 

S. 5. Persons by whom marriages may be solemnized.— Marriages may be solemnized 
in 1 [India]— 

(1) by any person who has received episcopal ordination, provided that the marriage be 
solemnized according to the rules, rites, ceremonies and customs of the Church of 
which he is a Minister; 

(2) by any Clergyman of the Church of Scotland, provided that such marriage be 
solemnized according to the rules, rites, ceremonies and customs of the Church of 
Scotland; 

(3) by any Minister of Religion licensed under this Act to solemnize marriages; 

(4) by, or in the presence of, a Marriage Registrar appointed under this Act; 

(5) by any person licensed under this Act to grant certificates of marriage between 12 
[Indian] Christians. 

13 [S. 6. Grant and revocation of licenses to solemnize marriages.— The 14 [State] 
Government, so far as regards the territories under its administration, 15 [* * *] may, by 
notification in the 6 [Official Gazette] [* * *], grant licences to Ministers of Religion to 
solemnize marriages within such territories 18 [* * *] and may, by a like notification, 
revoke such licences.] 

S. 7. Marriage Registrars.— The State Government may appoint one or more Christians, 
either by name or as holding any office for the time being, to be the Marriage Registrar 
or Marriage Registrars for any district subject to its administration. 


Senior Marriage Registrar.— Where there are more Marriage Registrars than one in any 
district, the State Government shall appoint one of them to be the Senior Marriage 
Registrar. 

Magistrate when to be a Marriage Registrar.— When there is only one Marriage 
Registrar in a district, and such Registrar is absent from such district, or ill, or when his 
office is temporarily vacant, the Magistrate of district shall act as, and be, Marriage 
Registrar thereof during such absence, illness, or temporary vacancy. 

STATE AMENDMENT 

Karnataka:-ln section 7, for the words "Magistrate of the District", the words "District 
Magistrate" shall be substituted. [Mysore Act 13 of 1965, sec. 66 and Sch, read with Act 
31 of 1973, sec. 5.] 

S. 8. Marriage Registrars in Indian States.— [Rep. by A.O. 1950], 

S. 9. Licensing of persons to grant certificates of marriage between Indian Christians. 

—The [State Government] 0 [* * *] may grant a license to any Christian either by 
name or as holding any office for the time being, authorizing him to grant certificates of 
marriage between 1 [Indian] Christians. 

Any such license may be revoked by the authority by which it was granted and every 
such grant or revocation shall be notified in the Official Gazette. 

PART II 

Time and Place at which Marriages may be Solemnized 

S. 10. Time for solemnizing marriage.— Every marriage under this Act shall be 
solemnized between the hours of six in the morning and seven in the evening: 

Exceptions .—Provided that nothing in this section shall apply to— 

(1) a Clergyman of the Church of England solemnizing a marriage under a special 
license permitting him to do so at any hour other than between six in the 
morning and seven in the evening, under the hand and seal of the Anglican 
Bishop of the Diocese or his Commissary, or 

(2) a Clergyman of the Church of Rome solemnizing a marriage between the hours 
of seven in the evening and six in the morning, when he has received a general 
or special license in that behalf from the Roman Catholic Bishop of the Diocese 
or Vicariate in which such marriage is so solemnized, or from such person as 
the same Bishop has authorised to grant such license, 22 [or 

(3) a Clergyman of the Church of the Scotland solemnizing a marriage according to 
the rules, rites, ceremonies and customs of the Church of Scotland.] 

S. 11. Place for solemnizing marriage.— No Clergyman of the Church of England shall 
solemnize a marriage in any place other than a Church 3 [where worship is generally 
held according to the norms of the Church of England,] 

unless there is no 24 [such] church within five miles distance by the shortest road from 
such place, or 

unless he has received a special license authorizing him to do so under the hand and 
seal of the Anglican Bishop of the Diocese or his Commissary. 


Fee for special license.— For such special license, the Registrar of the Diocese may 
charge such additional fee as the said Bishop from time to time authorizes. 


PART III 

Marriages Solemnized by Ministers of Religion Licensed under this Act 

S. 12. Notice of intended marriage.— Whenever a marriage is intended to be 
solemnized by a Minister of Religion licensed to solemnize marriages under this Act- 

one of the persons intending marriage shall give notice in writing, according to the form 
contained in the First Schedule hereto annexed, or to the like effect, to the Minister of 
Religion whom he or she desires to solemnize the marriage, and shall state therein— 


(a) the name and surname, and the profession or condition, of each of the persons 
intending marriage; 

(b) the dwelling-place of each of them; 

(c) the time during which each has dwelt there; and 

(d) the church of private dwelling in which the marriage is to be solemnized: 

Provided that, if either of such persons has dwelt in the place mentioned in the 
notice during more than one month, it may be stated therein that he or she has 
dwelt there one month and upwards. 

S. 13. Publication of such notice.— If the persons intending marriage desire it to be 
solemnized in a particular church, and if the Minister of Religion to whom such notice 
has been delivered be entitled to officiate therein, he shall cause the notice to be affixed 
in some conspicuous part of such church. 

Return or transfer of notice.— But if he is not entitled to officiate as a Minister in such 
church, he shall, at his option, either return the notice to the person who delivered it to 
him, or deliver it to some other Minister entitled to officiate therein, who shall thereupon 
cause the notice to be affixed as aforesaid. 

S. 14. Notice of intended marriage in private dwelling.— If it be intended that the 
marriage shall be solemnized in a private dwelling, the Minister of Religion, on receiving 
the notice prescribed in section 12, shall forward it to the Marriage Registrar of the 
district, who shall affix the same to some conspicuous place in his own office. 

S. 15. Sending copy of notice to Marriage Registrar when one party is a minor.— When 
one of the persons intending marriage is a minor, every Minister receiving such notice 
shall, unless within twenty-four hours after its receipt he returns the same under the 
provisions of section 13, send by the post or otherwise a copy of such notice to the 
Marriage Registrar of the district, or, if there be more than one Registrar of such district, 
to the Senior Marriage Registrar. 

S. 16. Procedure on receipt of notice.— The Marriage Registrar or Senior Marriage 
Registrar, as the case may be, on receiving any such notice, shall affix it to some 
conspicuous place in his own office, and the latter shall further cause a copy of the 
said notice to be sent to each of the other Marriage Registrars in the same district who 
shall likewise publish the same in the manner above directed. 

S. 17. Issue of certificate of notice given and declaration made.— Any Minister of 
Religion consenting or intending to solemnize any such marriage as aforesaid, shall, on 
being required so to do by or on behalf of the person by whom the notice was given, 
and upon one of the persons intending marriage making the declaration hereinafter 



required, issue under his hand a certificate of such notice having been given and of 
such declaration having been made: 

Proviso.— Provided— 

(1) that no such certificates shall be issued until the expiration of four days after the 
date of the receipt of the notice by such Minister; 

(2) that no lawful impediment be shown to his satisfaction why such certificate should 
not issue; and 

(3) that the issue of such certificate has not been forbidden, in manner hereinafter 
mentioned, by any person authorized in that behalf. 

S. 18. Declaration before issue of certificate.— The certificate mentioned in section 17 
shall not be issued until one of the persons intending marriage has appeared 
personally before the Minister and made a solemn declaration- 


(a) that he or she believes that there is not any impediment of kindred or affinity, or 
other lawful hindrance, to the said marriage, 

and, when either or both of the parties is or are a minor or minors- 

(b) that the consent or consents required by law has or have been obtained thereto, 
or that there is no person resident in India having authority to give such consent, 
as the case may be. 

S. 19. Consent of father, or guardian or mother.— The father, if living, of any minor, or, if 
the father be dead, the guardian of the person of such minor, and, in case there be no 
such guardian, then the mother of such minor, may give consent to the minor's 
marriage, and such consent is hereby required for the same marriage, unless no person 
authorised to give such consent be resident in India. 

S. 20. Power to prohibit by notice issue of certificate.— Every person whose consent to 
a marriage is required under section 19, is hereby authorized to prohibit the issue of the 
certificate by any Minister, at any time before the issue of the same, by notice in writing 
to such Minister, subscribed by the person so authorized with his or her name and 
place of abode and position with respect to either of the persons intending marriage, by 
reason of which he or she is so authorized as aforesaid. 

S. 21. Procedure on receipt of notice.— If any such notice be received by such Minister, 
he shall not issue his certificate and shall not solemnize the said marriage until he has 
examined into the matter of the said prohibition, and is satisfied that the person 
prohibiting the marriage has no lawful authority for such prohibition, 

or until the said notice is withdrawn by the person who gave it. 

S. 22. Issue of certificate in case of minority.— When either of the persons intending 
marriage is a minor, and the Minister is not satisfied that the consent of the person 
whose consent to such marriage is required by section 19 has been obtained, such 
Minister shall not issue such certificate until the expiration of fourteen days after the 
receipt by him of the notice of marriage. 

S. 23. Issue of certificate to 25 [Indian] Christians.— When any 25 [lndian] Christian 
about to be married takes a notice of marriage to a Minister of Religion, or applies for a 
certificate from such Minister under section 17, such Minister shall, before issuing the 
certificate, ascertain whether such 25 [lndian] Christian is cognizant of the purport and 


effect of the said notice or certificate, as the case may be, and, if not, shall translate or 
cause to be, translated the notice or certificate to such 25 [lndian] Christian into some 
language which he understands. 

S. 24. Form of certificate.— The certificate to be issued by such Minister shall be in the 
form contained in the Second Schedule hereto annexed, or to the like effect. 

S. 25. Solemnization of marriage.— After the issue of the certificate by the Minister, 
marriage may be solemnized between the persons therein described according to such 
form or ceremony as the Minister thinks fit to adopt: 

Provided that the marriage be solemnized in the presence of at least two witnesses 
besides the Minister. 

S. 26. Certificate void if marriage not solemnized within two months.— Whenever a 
marriage is not solemnized within two months after the date of the certificate issued 
by such Minister as aforesaid, such certificate and all proceedings (if any) thereon shall 
be void, 

and no person shall proceed to solemnize the said marriage until new notice has been 
given, and a certificate thereof issued in manner aforesaid. 

PART IV 

Registration of Marriages Solemnized by Minister of Religion 

S. 27. Marriages when to be registered.— All marriages hereafter solemnized in 26 - 
[India] between persons one or both of whom professes or profess the Christian 
religion, except marriages solemnized under Part V or Part VI of this Act, shall be 
registered-^ in manner hereinafter prescribed. 

S. 28. Registration of marriages solemnized by Clergymen of Church of England.— 

Every Clergyman of the Church of England shall keep a register of marriages and shall 
register therein, according to the tabular form set forth in the Third Schedule hereto 
annexed, every marriage which he solemnizes under this Act. 

S. 29. Quarterly returns to Archdeaconry.— Every Clergyman of the Church of England 
shall send four times in every year returns in duplicate, authenticated by his signature, 
of the entries in the register of marriages solemnized at any place where he has any 
spiritual charge, to the Registrar of the Archdeaconry to which he is subject, or within 
the limits of which such place is situate. 

Contents of returns.— Such quarterly returns shall contain all the entries of marriages 
contained in the said register from the first day of January to the thirty-first day of 
March, from the first day of April to the thirtieth day of June, from the first day of July to 
the thirtieth day of September and from the first day of October to the thirty-first day of 
December, of each year, respectively, and shall be sent by such Clergyman within two 
weeks from the expiration of each of the quarters above specified. 

The said Registrar upon receiving the said returns shall send one copy thereof to the 8 
[Registrar General of Births, Deaths and Marriages]. 

STATE AMENDMENT 

West Bengal.— In section 29, for the words "Registrar General of Births, Deaths and 
Marriages", substitute the words "Registrar General of Marriages". 

[Vide West Bengal Act 22 of 1999, sec. 4.] 


S. 30. Registration and returns of marriages solemnized by Clergymen of Church of 
Rome.— Every marriage solemnized by a Clergyman of the Church of Rome shall be 
registered by the person and according to the form directed in that behalf by the 
Roman Catholic Bishop of the Diocese or Vicariate in which such marriage is 
solemnized, 

and such person shall forward quarterly to the 27 [Registrar General of Births, Deaths 
and Marriages] returns of the entries of all marriages registered by him during the three 
months next preceding. 

STATE AMENDMENT 

West Bengal.— In its application to the State of West Bengal, in s. 30, for the words 
"Registrar General of Births, Deaths and Marriages", substitute "Registrar General of 
Marriages".—West Bengal Act 22 of 1999, s. 5. 

S. 31. Registration and returns of marriages solemnized by Clergymen of Church of 
Scotland.— Every Clergyman of the Church of Scotland shall keep a register of 
marriages, 

and shall register therein, according to the tabular form set forth in the Third Schedule 
hereto annexed, every marriage which he solemnizes under this Act, 

and shall forward quarterly to the 29 [Registrar General of Births, Deaths and 
Marriages], through the Senior Chaplain of the Church of Scotland, returns, similar to 
those prescribed in section 29, of all such marriages. 

STATE AMENDMENT 

West Bengal.— In its application to the State of West Bengal, in s. 31, for the words 
"Registrar General of Births, Deaths and Marriages", substitute "Registrar General of 
Marriages".—West Bengal Act 22 of 1999, s. 6. 

S. 32. Certain marriages to be registered in duplicate.— Every marriage solemnized by 
any person who has received episcopal ordination, but who is not a Clergyman of the 
Church of England, or of the Church of Rome, or by any Minister of Religion licensed 
under this Act to solemnize marriages, shall immediately after the solemnization 
thereof, be registered, in duplicate by the person solemnizing the same; (that is to say) 
in a marriage register-book to be kept by him for that purpose, according to the form 
contained in the Fourth Schedule hereto annexed, and also in a certificate attached to 
the marriage-register-book as a counterfoil. 

S. 33. Entries of such marriages to be signed and attested.— The entry of such 
marriage in both the certificate and marriage-register-book shall be signed by the 
person solemnizing the marriage, and also by the persons married, and shall be 
attested by two credible witnesses, other than the person solemnizing the marriage, 
present at its solemnization. 

Every such entry shall be made in order from the beginning to the end of the book, and 
the number of the certificate shall correspond with that of the entry in the marriage- 
register book. 

S. 34. Certificate to be forwarded to Marriage Registrar, copied and sent to Registrar 
General.— The person solemnizing the marriage shall forthwith separate the certificate 
from the marriage-register-book and send it, within one month from the time of the 
solemnization, to the Marriage Registrar of the district in which the marriage was 
solemnized, or, if there be more Marriage Registrars than one, to the Senior Marriage 
Registrar. 


who shall cause such certificate to be copied into a book to be kept by him for that 
purpose, 

and shall send all the certificates which he has received during the month, with such 
number and signature or initials added thereto as are hereinafter required to the 
29 [Registrar General of Births, Deaths and Marriages]. 

STATE AMENDMENT 

West Bengal.— In its application to the State of West Bengal, in s. 34, for the words 
"Registrar General of Births, Deaths and Marriages", substitute "Registrar General of 
Marriages".—West Bengal Act 22 of 1999, s. 7. 

S. 35. Copies of certificates to be entered and numbered.— Such copies shall be 
entered in order from the beginning to the end of the said book, and shall bear both the 
number of the certificate as copied, and also a number to be entered by the Marriage 
Registrar, indicating the number of the entry of the said copy in the said book, 
according to the order in which he receives each certificate. 

S. 36. Registrar to add number of entry to certificate, and send to Registrar General.— 

The Marriage Registrar shall also add such last-mentioned number of the entry of the 
copy in the book to the certificate, with his signature or initials, and shall, at the end of 
every month, send the same to the 29 [Registrar General of Births, Deaths and 
Marriages]. 

STATE AMENDMENT 

West Bengal.— In its application to the State of West Bengal, in s. 36, for the words 
"Registrar General of Births, Deaths and Marriages", substitute "Registrar General of 
Marriages".—West Bengal Act 22 of 1999, s. 8. 

S. 37. Registration of marriages between Indian Christians by persons referred to in 
clauses (1), (2) and (3) of section 5.— When any marriage between 30 [Indian] 
Christians is solemnized 31 [by any such person, Clergyman or Minister of Religion as is 
referred to in clause (1), clause (2) or clause (3) of section 5,] the person solemnizing 
the same shall, instead of proceeding in the manner provided by sections 28 to 36, both 
inclusive, register the marriage in a separate register-book, and shall keep it safely until 
it is filled, or, if he leaves the district in which he solemnized the marriage before the 
said book is filled, shall make over the same to the person succeeding to his duties in 
the said district. 

Custody and disposal of register-book.— Whoever has the control of the book at the 
time when it is filled, shall send it to the Marriage Registrar of the district, or, if there be 
more Marriage Registrars than one, to the Senior Marriage Registrar, who shall send it 
to the 32 [Registrar General of Births, Deaths and Marriages], to be kept by him with the 
records of his office. 

STATE AMENDMENT 

West Bengal.— In its application to the State of West Bengal, in s. 37, for the words 
"Registrar General of Births, Deaths and Marriages", substitute "Registrar General of 
Marriages".—West Bengal Act 22 of 1999, s. 9. 

PART V 

Marriages Solemnized by, or in the Presence of, a Marriage Registrar 


S. 38. Notice of intended marriage before Marriage Registrar.— When a marriage is 
intended to be solemnized by, or in the presence of, a Marriage Registrar, one of the 
parties to such marriage shall give notice in writing, in the form contained in the First 
Schedule hereto annexed, or to the like effect, to any Marriage Registrar of the district 
within which the parties have dwelt, 

or, if the parties dwell in different districts, shall give the like notice to a Marriage 
Registrar of each district, 

and shall state therein the name and surname, and the profession or condition, of each 
of the parties intending marriage, the dwelling-place of each of them, the time during 
which each has dwelt therein, and the place at which the marriage is to be solemnized: 

Provided that, if either party has dwelt in the place stated in the notice for more than 
one month, it may be stated therein that he or she has dwelt there one month and 
upwards. 

S. 39. Publication of notice.— Every Marriage Registrar shall, on receiving any such 
notice, cause a copy thereof to be affixed in some conspicuous place in his office. 

When one of the parties intending marriage is a minor, every Marriage Registrar shall, 
within twenty-four hours after the receipt by him of the notice of such marriage, send, 
by post or otherwise, a copy of such notice to each of the other Marriage Registrars (if 
any) in the same district, who shall likewise affix the copy in some conspicuous place 
in his own office. 

S. 40. Notice to be filed and copy entered in Marriage Notice Book.— The Marriage 
Registrar shall file all such notices and keep them with the records of his office, 

and shall also forthwith enter a true copy of all such notices in a book to be furnished 
to him for that purpose by the 33 [State] Government, and to be called the "Marriage 
Notice Book", 

and the Marriage Notice Book shall be open at all reasonable times, without fee, to all 
persons desirous of inspecting the same. 

S. 41. Certificate of notice given and oath made.— If the party by whom the notice was 
given requests the Marriage Registrar to issue the certificate next hereinafter 
mentioned, and if one of the parties intending marriage has made oath as hereinafter 
required, the Marriage Registrar shall issue under his hand a certificate of such notice 
having been given and or such oath having been made: 

Proviso.— Provided— 

that no lawful impediment be shown to his satisfaction why such certificate should not 
issue; 

that the issue of such certificate has not been forbidden, in manner hereinafter 
mentioned, by any person authorized in that behalf by this Act; 

that four days after the receipt of the notice have expired, and further; 

that where, by such oath, it appears that one of the parties intending marriage is a 
minor, fourteen days after the entry of such notice have expired. 

S. 42. Oath before issue of certificate.— The certificate mentioned in section 41 shall 
not be issued by any Marriage Registrar, until one of the parties intending marriage 
appears personally before such Marriage Registrar, and makes oath 34 — 


(a) that he or she believes that there is not any impediment of kindred or affinity, or 
other lawful hindrance, to the said marriage, and 

(b) that both the parties have, or (where they have dwelt in the districts of different 
Marriage Registrars) that the party making such oath has, had their, his or her 
usual place of abode within the district of such Marriage Registrar, 

and, where either or each of the parties is a minor, 


(c) that the consent or consents to such marriage required by law has or have been 
obtained thereto, or that there is no person resident in India authorized to give 
such consent, as the case may be. 

S. 43. Petition to High Court to order certificate in less than fourteen days.— When 
one of the parties, intending marriage is a minor, and both such parties are at the time 
resident in any of the towns of Calcutta, Madras and Bombay, and are desirous of being 
married in less than fourteen days after the entry of such notice as aforesaid, they may 
apply by petition to a Judge of the High Court, for an order upon the Marriage Registrar 
to whom the notice of marriage has been given, directing him to issue his certificate 
before the expiration of the said fourteen days required by section 41. 

Order on petition.— And on sufficient cause being shown, said Judge may, in his 
discretion, make an order upon such Marriage Registrar, directing him to issue his 
certificate at any time to be mentioned in the said order before the expiration of the 
fourteen days so required. 

And the said Marriage Registrar, on receipt of the order, shall issue his certificate in 
accordance therewith. 

S. 44. Consent of father or guardian.— The provisions of section 19 apply to every 
marriage under this Part, either of the parties to which is a minor: 

Protest against issue of certificate.— And any person whose consent to such marriage 
would be required thereunder may enter a protest against the issue of the Marriage 
Registrar's certificate, by writing, at any time before the issue of such certificate, the 
word "forbidden 11 opposite to the entry of the notice of such intended marriage in the 
Marriage Notice Book, and by subscribing thereto his or her name and place of abode, 
and his or her position with respect to either of the parties, by reason of which he or 
she is so authorized. 

Effect of Protest.— When such protest has been entered, no certificate shall issue until 
the Marriage Registrar has examined into the matter of the protest, and is satisfied that 
it ought not to obstruct the issue of the certificate for the said marriage, or until the 
protest be withdrawn by the person who entered it. 

S. 45. Petition where person whose consent is necessary is insane, or unjustly 
withholds consent.— If any person whose consent is necessary to any marriage under 
this Part is of unsound mind, 

or if any such person (other than the rather) without just cause withholds his consent 
to the marriage, 

the parties intending marriage may apply by petition, where the person whose consent 
is necessary is resident within any of towns of Calcutta, Madras and Bombay, to a 
Judge of the High Court, or if he is not resident within any of the said towns, then to the 
District Judge. 



Procedure on petition.— And the said Judge of the High Court, or District Judge, as the 
case may be, may examine the allegations of the petition in a summary way; 

and, if upon examination such marriage appears proper, such Judge of the High Court 
or District Judge, as the case may be, shall declare the marriage to be a proper 
marriage. 

Such declaration shall be as effectual as if the person whose consent was needed had 
consented to the marriage; 

and, if he has forbidden the issue of the Marriage Registrar's certificate, such certificate 
shall be issued and the like proceedings may be had under this Part in relation to 
marriage as if the issue of such certificate had not been forbidden. 

S. 46. Petition when Marriage Registrar refuses certificate.— Whenever a Marriage 
Registrar refuses to issue a certificate under this Part, either of the parties intending 
marriage may apply by petition, where the district of such Registrar is within any of the 
towns of Calcutta, Madras and Bombay, to a Judge of the High Court, or if such district 
is not within any of the said towns, then to the District Judge. 

Procedure on petition.— The said Judge of the High Court, or District Judge, as the 
case may be, may examine the allegations of the petition in a summary way, and shall 
decide thereon. 

The decision of such Judge of the High Court or District Judge, as the case may be, 
shall be final, and the Marriage Registrar to whom the application for the issue of 
certificate was originally made shall proceed in accordance therewith. 

S. 47. Petition when Marriage Registrar in Indian State refuses certificate.— [Rep. by 
the AO 1950], 

S. 48. Petition when Registrar doubts authority of person forbidding.— Whenever a 
Marriage Registrar, acting under the provisions of section 44, is not satisfied that the 
person forbidding the issue of the certificate is authorized by law so to do, the said 
Marriage Registrar shall apply by petition, where his district is within any of the towns 
of Calcutta, Madras and Bombay, to a Judge of the High Court, or if such district be not 
within any of the said towns, then to the District Judge. 

Procedure on petition.— The said petition shall state all the circumstances of the case, 
and pray for the order and direction of the court concerning the same, 

and the said Judge of the High Court or District Judge, as the case may be, shall 
examine into the allegations of the petition and the circumstances of the case, 

and if, upon such examination, it appears that the person forbidding the issue of such 
certificate is not authorized by law so to do, such Judge of the High Court or District 
Judge, as the case may be, shall declare that the person forbidding the issue of such 
certificate is not authorized as aforesaid, 

and thereupon such certificate shall be issued, and the like proceedings may be had in 
relation to such marriage as if the issue had not been forbidden. 

35. * *j 

S. 49. Liability for frivolous protest against issue of certificate.— Every person entering 
a protest with the Marriage Registrar, under this Part, against the issue of any 
certificate, on grounds which such Marriage Registrar, under section 44, or a Judge of 
the High Court or the District Judge, under section 45 or 46, declares to be frivolous 
and such as ought not to obstruct the issue of the certificate, shall be liable for the 


costs of all proceedings in relation thereto and for damages, to be recovered by suit by 
the person against whose marriage such protest was entered. 

S. 50. Form of certificate.— The certificate to be issued by the Marriage Registrar under 
the provisions of section 41 shall be in the form contained in the Second Schedule to 
this Act annexed or to the like effect, 

and the 36 [State] Government shall furnish to every Marriage Registrar a sufficient 
number of forms of certificate. 

S. 51. Solemnization of marriage after issue of certificate.— After the issue of the 
certificate of the Marriage Registrar, 

or, where notice is required to be given under this Act to the Marriage Registrars for 
different districts, after the issue of the certificates of the Marriage Registrars for such 
districts, 

marriage may, if there be no lawful impediment to the marriage of the parties described 
in such certificate, or certificates, be solemnized between them, according to such 
form and ceremony as they think fit to adopt. 

But every such marriage shall be solemnized in the presence of some Marriage 
Registrar (to whom shall be delivered such certificate or certificates as aforesaid), and 
of two or more credible witnesses besides the Marriage Registrar. 

And in some part of the ceremony each the parties shall declare as follows, or to the 
like effect: 

"I do solemnly declare that I know not of any lawful impediment why I. A.B., may not be 
joined in matrimony to C.D.". 

And each of the parties shall say to the other as follows of to the like effect: 

"I call upon these persons here present to witness that I, A.B., do take thee, C.D., to be 
my lawful wedded wife (or husband)". 

S. 52. When marriage not held within two months after notice, new notice required.— 

Whenever a marriage is not solemnized within two months after the copy of the notice 
has been entered by the Marriage Registrar, as required by section 40, the notice and 
the certificate, if any, issued thereupon, and all other proceedings thereupon, shall be 
void: 

and no person shall proceed to solemnize the marriage, nor shall any Marriage 
Registrar enter the same, until new notice has been given, and entry made, and 
certificate thereof given, at the time and in the manner aforesaid. 

S. 53. Marriage Registrar may ask for particulars to be registered.— A Marriage 
Registrar before whom any marriage is solemnized under this Part may ask of the 
persons to be married the several particulars required to be registered touching such 
marriage. 

S. 54. Registration of marriages solemnized under Part V.— After the solemnization of 
any marriage under this Part, the Marriage Registrar present at such solemnization 
shall forthwith register the marriage in duplicate; that is to say, in a marriage-register- 
book, according to the form of the Fourth Schedule hereto annexed, and also in a 
certificate attached to the marriage-register-book as a counterfoil. 

The entry of such marriage in both the certificate and the marriage-register-book shall 
be signed by the person by or before whom the marriage has been solemnized, if there 


be any such person, and by the Marriage Registrar present at such marriage, whether or 
not it is solemnized by him, and also by the parties married and attested by two 
credible witnesses other than the Marriage Registrar and person solemnizing the 
marriage. 

Every such entry shall be made in order from the beginning to the end of the book, and 
the number of the certificate shall correspond with that of the entry in the marriage- 
register-book. 

S. 55. Certificates to be sent monthly to Registrar General.— The Marriage Registrar 
shall forthwith separate the certificate from the marriage-register-book and send it, at 
the end of every month, to the 3 ' [Registrar General of Births, Deaths and Marriages]. 

Custody of register-book.— The Marriage Registrar shall keep safely the said register- 
book until it is filled, and shall then send it to the 37 [Registrar General of Births, Deaths 
and Marriages,] to be kept by him with the records of his office. 

STATE AMENDMENT 

West Bengal.— In its application to the State of West Bengal, in s. 55, for the words 
"Registrar General of Births, Deaths and Marriages", substitute where they occur, 
"Registrar General of Marriages".—West Bengal Act 22 of 1999, s. 10. 

S. 56. Officers to whom Registrar in Indian States shall send certificates.— [Rep. by the 
AO 1950], 

S. 57. Registrars to ascertain that notice and certificate are understood by Indian 
Christians.— When any 38 [Indian] Christian about to be married gives a notice of 
marriage, or applies for a certificate from a Marriage Registrar, such Marriage Registrar 
shall ascertain whether the said 38 [lndian] Christian understands the English language, 
and, if he does not, the Marriage Registrar shall translate, or cause to be translated 
such notice or certificate, or both of them, as the case may be, to such 38 [lndian] 
Christian into a language which he understands; 

or the Marriage Registrar shall otherwise ascertain whether the 38 [lndian] Christian is 
cognizant of the purport and effect of the said notice and certificate. 

S. 58. 38 [lndian] Christians to be made to understand declarations.— When any 
38 [lndian] Christian is married under the provisions of this Part, the person solemnizing 
the marriage shall ascertain whether such 38 [lndian] Christian understands the English 
language, and, if he does not, the person solemnizing the marriage shall, at the time of 
the solemnization, translate, or cause to be translated, to such 40 [lndian] Christian, into 
a language which he understands, the declarations made at such marriage in 
accordance with the provisions of this Act. 

S. 59. Registration of marriages between 40 [lndian] Christians.— The registration of 
marriages between 40 [lndian] Christians under this Part shall be made in conformity 
with the rules laid down in section 37 (so far as they are applicable), and not otherwise. 

PART VI 39 

Marriage of 40 [lndian] Christians 

S. 60. On what conditions marriages of 40 [lndian] Christians may be certified.— Every 
marriage between 40 [lndian] Christians applying for a certificate, shall, without the 


preliminary notice required under Part III, be certified under this Part, if the following 
conditions be fulfilled, and not otherwise:— 

(1) the age of the man intending to be married 41 [shall not be under 42 [twenty-one 
years]], and the age of the woman intending to be married 43 [shall not be under 44 
[eighteen years]]; 

(2) neither of the persons intending to be married shall have a wife or husband still 
living; 

(3) in the presence of a person licencsed under section 9, and of at least two credible 
witnesses other than such person, each of the parties shall say to the other— 

"I call upon these persons here present to witness that, I, A.B., in the presence of 
Almighty God, and in the name of our Lord Jesus Christ, do take thee, C.D., to be my 
lawful wedded wife or husband" or words to the like effect: 

45. £***1 

S. 61. Grant of certificate.— When, in respect to any marriage solemnized under this 
Part, the conditions prescribed in section 60 have been fulfilled, the person licensed as 
aforesaid, in whose presence the said declaration has made, shall, on the application of 
either of the parties to such marriage, and, on the payment of a fee of four annas, grant 
a certificate of the marriage. 

The certificate shall be signed by such licensed person, and shall be received in any 
suit touching the validity of such marriage as conclusive proof of its having been 
performed. 

46 [S. 62. Keeping of register-book and deposit of extracts therefrom with Registrar- 
General.— (1) Every person licensed under section 9 shall keep in English, or in the 
vernacular language in ordinary use in the district or State in which the marriage was 
solemnized, and in such form as the 47 [State] Government by which he was licensed 
may from time to time prescribe, a register-book of all marriages solemnized under this 
Part in his presence, and shall deposit in the office of the 48 [Registrar General of Births, 
Deaths and Marriages] for the territories under the administration of the said 47 [State] 
Government, in such form and at such intervals as that Government may prescribe, true 
and duly authenticated extracts from his register-book of all entries made therein since 
the last of those intervals.] 

49 . * *] 

STATE AMENDMENT 

West Bengal.— In its application to the State of West Bengal, in sub-s. (1) of s. 62, for 
the words "Registrar General of Births, Deaths and Marriages", substitute "Registrar 
General of Marriages".-West Bengal Act 22 of 1999, s. 11. 

S. 63. Searches in register-book and copies of entries.— Every person licensed under 
this Act to grant certificates of marriages, and keeping a marriage-register-book under 
section 62 shall, at all reasonable times, allow search to be made in such book, and 
shall, on payment of the proper fee, give a copy, certified under his hand, of any entry 
therein. 

S. 64. Books in which marriages of Indian Christians under Part I or Part III are 
registered.— The provisions of sections 62 and 63, as to the form of the register-book 
depositing extracts therefrom, allowing searches thereof, and giving copies of the 
entries therein, shall, mutatis mutandis, apply to the books kept under section 37. 


S. 65. Part VI not to apply to Roman Catholics.— This Part of this Act, except so much 
of sections 62 and 63 as are referred to in section 64, shall not apply to marriages 
between Roman Catholics. 

Saving of certain marriages.— But nothing herein contained shall invalidate any 
marriage celebrated between Roman Catholics under the provisions of Part V of Act 
No. 25 of 1864, 50 - previous to the twenty-third day of February, 1865. 

Part VII 

Penalties 

51 [S. 66. False oath, declaration, notice or certificate for procuring marriage.— 

Whoever, for the purpose of procuring a marriage or licence of marriage, intentionally,— 


(a) where an oath or declaration is required by this Act, or by any rule or custom of a 
Church according to the rites and ceremonies of which a marriage is intended to 
be solemnized, such Church being the Church of England or of Scotland or of 
Rome, makes a false oath or declaration, or 

(b) where a notice or certificate is required by this Act, signs a false notice or 
certificate, shall be deemed to have committed the offence punishable under 
section 193 of the Indian Penal Code, 1860 (45 of 1860) with imprisonment of 
either description for a term which may extend to three years and, at the 
discretion of the court, with fine.] 

S. 67. Forbidding by false personation, issue of certificate by Marriage Registrar.— 

Whoever, forbids the issue, by a Marriage Registrar, of a certificate, by falsely 
representing himself to be a person whose consent to the marriage is required by law, 
knowing or believing such representation to be false, or not having reason to believe it 
to be true, shall be deemed guilty of the offence described in section 205 of the Indian 
Penal Code, 1860 (45 of 1860). 

52 [S. 68. Solemnizing marriage without due authority.— Whoever, not being authorized 
by section 5 of this Act to solemnize marriages, solemnizes or professes to solemnize, 
in the absence of a Marriage Registrar of the district in which the ceremony takes 
place, a marriage between persons one or both of whom is or are a Christian or 
Christians, shall be punished with imprisonment which may extend to ten years, or (in 
lieu of a sentence, of imprisonment for seven years or upwards) with transportation for 
a term of not less than seven years, and not exceeding ten years, 

53. * *j 

and shall also be liable to fine.] 

S. 69. Solemnizing marriage out of proper time, or without witnesses.— Whoever 
knowingly and wilfully solemnizes a marriage between persons, one or both of whom is 
or are Christian or Christians, at any time other than between the hours of six in the 
morning and seven in the evening, or in the absence of at least two credible witnesses 
other than the person solemnizing the marriage, shall be punished with imprisonment 
for a term which may extend to three years, and shall also be liable to fine. 

Saving of marriages solemnized under special licence.— This section does not apply to 
marriages solemnized under special licences granted by the Anglican Bishop of the 
Diocese or by his Commissary, nor to marriages performed between the hours of seven 
in the evening and six in the morning by a Clergyman of the Church of Rome, when he 
has received the general or special licence in that behalf mentioned in section 10. 


54 [Nor does this section apply to marriages solemnized by Clergyman of the Church of 
Scotland according to the rules, rites, ceremonies and customs of the Church of 
Scotland.] 

S. 70. Solemnizing without notice or within fourteen days after notice, marriage with 
minor.— Any Minister of Religion licensed to solemnize marriages under this Act, who, 
without a notice in writing, or, when one of the parties to the marriage is a minor and 
the required consent of the parents or guardians to such marriage has not been 
obtained, within fourteen days after the receipt by him of notice of such marriage, 
knowingly and wilfully solemnizes a marriage under part III, shall be punished with 
imprisonment for a term which may extend to three years, and shall also be liable to 
fine. 

S. 71. Issuing certificate, or marrying, without publication of notice.— A marriage 
Register under this Act, who commits any of the following offences:— 

(1) Knowingly and wilfully issues any certificate for marriage, or solemnizes any 
marriage, without publishing the notice of such marriage as directed by this Act; 

55 [(2) Marrying after expiry of notice.— After the expiration of two months after the 
copy of the notice has been entered as required by section 40 in respect of any 
marriage, solemnizes such marriage;] 

(3) Solemnizing marriage with minor within fourteen days, without authority of court 
or without sending copy of notice.— Solemnizes, without an order of a competent court 
authorizing him to do so, any marriage, when one of the parties is a minor, before the 
expiration of fourteen days after the receipt of the notice of such marriage, or without 
sending, by the post or otherwise, a copy of such notice to the Senior Marriage 
Registrar of the district if there be more Marriage Registrars of the district than one, 
and if he himself be not the Senior Marriage Registrar; 

(4) Issuing certificate against authorized prohibition.— Issues any certificate the issue 
of which has been prohibited, as in this Act provided, by any person authorized to 
prohibit the issue thereof, 

shall be punished with imprisonment for a term which may extend to five years, and 
shall also be liable to fine. 

S. 72. Issuing certificate after expiry of notice, or, in case of minor, within fourteen 
days after notice, or against authorized prohibition.— Any Marriage Registrar knowingly 
and wilfully issuing any certificate for marriage after the expiration of 56 [two months] 
after the notice has been entered by him as aforesaid, 

or knowingly and wilfully issuing, without the order of a competent court authorizing 
him so to do, any certificate for marriage, where one of the parties intending marriage 
is a minor, before the expiration of fourteen days after the entry of such notice, or any 
certificate the issue of which has been forbidden as aforesaid by any person 
authorized in this behalf, 

shall be deemed to have committed an offence under section 166 of the Indian Penal 
Code, 1860 (45 of 1860). 

S. 73. Persons authorized to; solemnize marriage (other than clergy of Churches of 
England, Scotland or Rome).— Whoever being authorized under this Act to solemnize a 
marriage, and not being a Clergyman of the Church of England solemnizing a marriage 
after due publication of banns, or under a licence from the Anglican Bishop of the 
Diocese or a Surrogate duly authorized in that behalf, 


or, not being a Clergyman of the Church of Scotland, solemnizing a marriage according 
to the rules, rites, ceremonies and customs of that Church, 

or, not being a Clergyman of the Church of Rome, solemnizing a marriage according to 
the rites, rules, ceremonies and customs of that Church, 

Issuing certificate, or marrying, without publishing notice, or after expiry of 
certificate.— Knowingly and wilfully issues any certificate for marriage under this Act, or 
solemnizes any marriage between such persons as aforesaid, without publishing, or 
causing to be affixed, the notice of such marriage as directed in Part III of this Act, or 
after the expiration of two months after the certificate has been issued by him; 

Issuing certificate for, or solemnizing, marriage with minor, within fourteen days after 
notice.— Or knowingly and wilfully issues any certificate for marriage, or solemnizes a 
marriage between such persons when one of the persons intending marriage is a 
minor, before the expiration of fourteen days after the receipt of notice of such 
marriage, or without sending, by the post or otherwise, a copy of such notice to the 
Marriage Registrar, or, if there be more Marriage Registrars than one, to the Senior 
Marriage Registrar of the district; 

Issuing certificate authorizedly forbidden.— Or knowingly and wilfully issues any 
certificate the issue of which has been forbidden, under this Act, by any person 
authorized to forbid the issue; 

Solemnizing marriage authorizedly forbidden.— or knowingly and wilfully solemnizes 
any marriage forbidden by any person authorized to forbid the same; 

shall be punished with imprisonment for a term which may extend to four years, and 
shall also be liable to fine. 

S. 74. Unlicensed person granting certificate pretending to be licensed.— Whoever, not 
being licensed to grant a certificate of marriage under Part VI of this Act, grants such 
certificate intending thereby to make it appear that he is so licensed, shall be punished 
with imprisonment for a term which may extend to five years, and shall also be liable to 
fine. 

57 [Whoever, being licensed to grant certificate of marriage under Part VI of this Act, 
without just cause refused or wilfully neglects or omits, to perform any of the duties 
imposed upon him by that Part shall be punished with fine which may extend to one 
hundred rupees.] 

S. 75. Destroying or falsifying register-book.— Whoever, by himself or another, wilfully 
destroys or injures any register-book or the counterfoil certificates thereof, or any part 
thereof, or any authenticated extract therefrom, 

or falsely makes or counterfeits any part of such register-book or counterfoil 
certificates, 

or wilfully inserts any false entry in any such register-book or counterfoil certificate or 
authenticated extract, 

shall be punished with imprisonment for a term which may extend to seven years, and 
shall also be liable to fine. 

S. 76. Limitation of prosecutions under Act.— The prosecution for every offence 
punishable under this Act shall be commenced within two years after the offence is 
committed. 


Part VIII 


Miscellaneous 


S. 77. What matters need not be proved in respect of marriage in accordance with Act. 

—Whenever any marriage has been solemnized in accordance with the provisions of 
sections 4 and 5, it shall not be void merely on account of any irregularity in respect of 
any of the following matters, namely:— 

(1) any statement made in regard to the dwelling of the persons married, or to the 
consent of any person whose consent to such marriage is required by law, 

(2) the notice of the marriage; 

(3) the certificate or translation thereof; 

(4) the time and place at which the marriage has been solemnized; 

(5) the registration of the marriage. 

S. 78. Corrections or errors.— Every person charged with the duty of registering any 
marriage, who discovers any error in the form or substance of any such entry, may, 
within one month next after the discovery of such error, in the presence of the persons 
married, or in case of their death or absence, in the presence of two other credible 
witnesses, correct the error by entry in the margin, without any alteration of the original 
entry, and shall sign the marginal entry, and add thereto the date of such correction, 
and such person make the like marginal entry in the certificate thereof. 

And every entry made under this section shall be attested by the witnesses in whose 
presence it was made. 

And, in case such certificate has been already sent to the 58 [Registrar-General of 
Births, Deaths and Marriages], such person shall make and send in like manner a 
separate certificate of the original erroneous entry, and of the marginal correction 
therein made. 

STATE AMENDMENT 

West Bengal.— In its application to the State of West Bengal, in s. 78, for the words 
"Registrar General of Births, Deaths and Marriages", substitute "Registrar General of 
Marriages".—West Bengal Act 22 of 1999, s. 12. 

S. 79. Searches and copies of entries.— Every person solemnizing a marriage under 
this Act, and hereby required to register the same, 

and every Marriage Registrar or 58 [Registrar General of Births, Deaths and Marriages] 
having the custody for the time being of any register of marriages, or any certificate, or 
duplicate, or copies of the certificate, under this Act, 

shall, on payment of the proper fees, at all reasonable times, allow searches to be 
made in such register, or for such certificate, or duplicate or copies, and give a copy 
under his hand of any entry in the same. 

STATE AMENDMENT 

West Bengal.— In its application to the State of West Bengal, in s. 79, for the words 
"Registrar General of Births, Deaths and Marriages", substitute "Registrar General of 
Marriages".—West Bengal Act 22 of 1999, s. 13. 

S. 80. Certified copy of entry in marriage-register, etc., to be evidence.— Every certified 
copy, purporting to be signed by the person entrusted under this Act with the custody 


of any marriage-register or certificate, or duplicate, required to be kept or delivered 
under this Act, of any entry of a marriage in such register or of any such certificate or 
duplicate, shall be received as evidence of the marriage purporting to be so entered, or 
of the facts purporting to be so certified therein, without further proof of such register 
or certificate, or duplicate, or of any entry therein, respectively, or of such copy. 

59 [S. 81. Certificates of certain marriages to be sent to Central Government.—The 

Registrar-General of Births, Deaths and Marriages 60 [* * *] shall, at the end of every 
quarter in each year, select, from the certificates of marriages forwarded to 61 [him], 
during such quarter, the certificates of the marriages of which 62 [the Government by 
whom he was appointed] may desire that evidence shall be transmitted to England, and 
shall send the same certificates, signed by 61 [him] to the 63 [Central Government].] 

STATE AMENDMENT 

West Bengal.— In its application to the State of West Bengal, in s. 81, for the words 
"Registrar General of Births, Deaths and Marriages", substitute "Registrar General of 
Marriages".—West Bengal Act 22 of 1999, s. 14. 

S. 82. State Government to prescribe fees.— Fees shall be chargeable under this Act 
for- 

receiving and publishing notices of marriages; 

issuing 64 [certificates for marriages] by Marriage Registrars, and registering marriages 
by the same; 

entering protest against, or prohibitions of, the issue of 65 [certificates for marriage] by 
the said Registrars; 

searching register-books or certificates, or duplicates, of copies thereof; 
giving copies of entries in the same under sections 63 and 79, 

the State Government shall fix the amount of such fees respectively, and may from time 
to time vary or remit them either generally or in special cases, as to it may seem fit. 

S. 83. Power to make rules.— 66 [(1)] The 67 [State] Government 68 [may, by notification 
in the Official Gazette, make rules] in regard to the disposal of the fees mentioned in 
section 82, the supply of register books, and the preparation and submission of returns 
of marriage solemnized under this Act. 

69 [(2) Every rule made by the State Government under this section shall be laid, as 
soon as may be after it is made, before the State Legislature.] 

S. 84. Power to prescribe fees and rules for Indian States.— [Rep. by the A.O. 1950 ] 

S. 85. Power to declare who shall be District Judge.— The 67 [State] Government may, 
by notification in the Official Gazette, declare who shall, in any place to which this Act 
applies, be deemed to be the District Judge. 

S. 86. Powers and functions exercisable as regards Indian States.— [Rep. by the A.O. 
1950.] 

S. 87. Saving of Consular marriages.— Nothing in this Act applies to any marriage 
performed by any Minister, Consul, or Consular Agent between subject of the State 
which he represents and according to the laws of such State. 


S. 88. Non-validation of marriages within prohibited degrees.— Nothing in this Act 
shall be deemed to validate any marriage which the personal law applicable to either of 
the parties forbids him or her to enter into. 

SCHEDULE I 

(See sections 12 and 38) 

NOTICE OF MARRIAGE 

To a Minister [or Registrar] or 

I hereby give you notice that a marriage is intended to be had, within three calendar 
months from the date hereof, between me and the other party herein named and 
described (that is to say):— 


Names Condition Rank or Age 
profession 


Dwelling Length of Church, District in 

place residenc chapel or which the 

place of other 

worship in party 

which the resides, 

marriage is when the 

to be parties 

solemnized dwell in 

different 
districts 


James 

Widower 

Carpenter Of full age 76 , Clive 

Street 

23 days 

Free Church 

of Scotland 

Martha 

Geen 

Spinster 

Minor 20, 

Hastings 

Street 

More than 

a month 

Church, 

Calcutta 


Witness my hand, this.day of.seventy two. 

(Signed) 

JAMES SMITH 

[The Italics in this Schedule are to be filled up, as the case may be, and the blank 
division thereof is only to be filled up when one of the parties lives in another district.] 

SCHEDULE II 

(See sections 24 and 50) 

CERTIFICATE OF RECEIPT OF NOTICE 

I,.do hereby certify that, on the.day of., 

notice was duly entered in my Marriage Notice Book of the marriage intended between 
the parties therein named and described, delivered under the hand 
of., one of the parties (that is to say):— 













Names Condition Rank or Age 

Dwelling 

Length of 

Church, 

District in 

profession 

place 

residenc 

chapel or 

which the 


place of other 

worship in party 
which the resides, 
marriage is when the 
to be parties 

solemnized dwell in 
different 
districts 


James 

Widower 

Carpenter Of full age 

76 , Clive 

Street 

23 days 

Free Church 

of Scotland 

Martha 

Geen 

Spinster 

Minor 

20, 

Hastings 

Street 

More than 

a mo 

Church, 

Calcutta 


and that the declaration, 0 [or oath] required by section 17 or 41 of the Indian Christian 
Marriage Act, 1872, has been duly made by the said (James Smith). 

Date of notice entered 'j The issue of this certificate has not been prohibited by any 

L person authorized to forbid the issue thereof. 

Date of Certificate given J 

Witness my hand, this.day of. seventy two 

(Signed) 

This certificate will be void unless the marriage is solemnized on or before the. 

.day of. 

[The italics in the Schedule are to be filled up, as the case may be, and the blank 
division thereof only to be filled up when one of the parties lives in another district.] 

SCHEDULE III 

71 (See sections 28 and 31) 

FORM OF REGISTER OF MARRIAGES 


Quarterly Returns of Marriage for 











The Archdeaconry of 


f Calcutta, 

-s Madras, 

I Bombay, 
^ 




..Registrar of the Archdeaconry of 




Calcutta, 
Madras, 
Bombay, 


> do hereby 


certify that the annexed are correct copies of the originals and Official Quarterly Ret 
of Marriage within the Archdeaconry of C Calcutta,'') as made 

^ Madras, L 

Bombay,! 

....day of.in the year of 


and transmitted to me for the quarter 

commencing the.day of.ending the 

Our Lord. 

(Signature of Registrar) 


Registrar of the Archdeaconry of 


MARRIAGES solemnized at 


{ Calcutta, 
Madras, 
Bombay, 
Allahabad, 
Barrackpore, 
Bareilly, 

Calcutta, etc. etc. 


< 


WHEN MARRIED NAME OF PARTIES 


Age 

Condition 

Year Month Day 

Christian Surname 



Rank or Residence at Father's 

By banns of Signature of 

Signature of Signature of 

profession the time of name and 

license 

the parties 

two or more 

the person 

marriage surname 



witnesses 

solemnizing 




present 

the marriage 

SCHEDULE iV 





(See sections 32 and 54) 





MARRIAGE REGISTER BOOK 





No When married Name of Parties Age 

Condition Rank or Residence Father's 



profession at the 

name 




time of 

and 




marriage surname 

Christian Surname 




Day Month Year James White 

26 

Widower Carpenter Agra 

William 

Martha Duncan years 

Spinster 

Agra 

White 


17 



John 

1 

years 



Ducan 































Married in the.... 

This marriage was 
solemnized between us 


James White 
Martha Duncan, 


>- in the presence of 


John Smit, 
John Green, 


CERTIFICATE OF MARRIAGE 


No When married Name of Parties Age Condition Rank or Residence Father's 

profession at the name 
time of and 
marriage surname 


Christian Surnamej 

Day Month Year James White 26 Widower Carpenter Agra William 

Martha Duncan years Spinster - Agra White 



17 


John 

1 

years 


Ducan 

Married in the.... 

^ James White 


John Smit, 

This marriage was -< 

solemnized between us 

Martha Duncan, 

>- in the presence of -< 

^John Green, 


SCHEDULE V 


[Enactments Repealed] 

[Rep. by the Repealing Act, 7 938 (1 of 7 938), sec. 2 and Sch. Pt. /] 


1. Subs, by the AO 1950, for the second paragraph as amended by the AO 1937 and the AO 
1948. 

2. Subs, by Act 3 of 1951, sec. 3 and Sch., for "except Part B States" (w.e.f. 1-4-1951). 


NOTE:— The Act does not extend to the State of Manipur vide Act 30 of 1950, section 3 (2A) and 
Sch as amended by Act 68 of 1956, Sch. 2. 

The Act has been extended to and brought into force in Dadra and Nagar Haveli (w.e.f. 1 -7-1965) 
by Regn. 6 of 1963, sec. 2 and Sch I], 

3. Subs, by the AO 1956, for "the States". 

4. The commencement clause Rep. by Act 16 of 1874, sec. 1 and Sch. Pt. I. 

5. Ins. by Act 3 of 1951, sec. 3 and Sch. (w.e.f. 1-4-1951). 

6. Subs, by the AO 1956, for "territory comprised in the States". 

7. The definition of "Native State" Rep. by the AO 1937. 

8. Subs, by the AO 1950, for the original definition. 

9. Ins. by Act 6 of 1886, sec. 30. 

10. Ins. by Act 12 of 1891, sec. 2 and Sch. II. 

11. Subs, by Act 3 of 1951, sec. 3 and Sch, for "Part A States and Part C States" (w.e.f. 1-4- 
1951). 

12. Subs, by the AO 1950, for "Native". 

13. Subs, by the Act 2 of 1891, sec. 1, for sec. 6. 

14. Subs, by the AO 1950, for "Provincial". 
















15. The words "and the Central Government so far as regards any Indian State" as amended by 
the AO 1937 for the original words, were rep by the AO 1950. 

16. Subs, by the AO 1937, for "Local Official Gazette". 

17. The words "or in the Gazette of India; as the case may be" rep by the AO 1937. 

18. The words "and State, respectively", rep by the AO 1950. 

19. Subs, by the AO 1950, for "Provincial 

20. The words "or (so far as regards any Indian State) the Central Government" as amended by 
AO 1937 for the original words, repealed by AO 1950. 

21. Subs, by AO 1950, for "Native". 

22. Ins. by Act 2 of 1891, sec. 2. 

23. Ins. by Act 2 of 1891, sec. 3. 

24. Ins. by Act 2 of 1891, Sec. 2. 

25. Subs, by the AO 1950, for "Native". 

26. Subs, by Act 3 of 1951, sec. 3 and Sch., for "a Part A State or a Part C State" (w.e.f. 1-4- 
1951). 

27. As to the establishment of general registry offices of births, deaths and marriages, see the 
Births, Deaths and Marriages Registration Act, 1886 (6 of 1886), Chapter II. 

28. Subs, by Act 6 of 1886, sec. 30, for "Secretary to the Local Government". 

29. Subs, by Act 6 of 1886, section 30, for "Secretary to the Local Government". 

30. Subs, by the AO 1950, for "Native". 

31. Subs, by Act 18 of 1928, sec. 2 and Sch. I, for "Linder Part I or Part III of this Act". 

32. Subs, by Act 6 of 1886, s. 30, for "Secretary to the Local Government". 

33. Subs, by the AO 1950, for "Provincial". 

34. As to the meaning of "Oath" see the General Clauses Act, 1897 (10 of 1897), sec. 3 and sec. 
4. 

35. The last three paragraphs omitted by the AO 1950. 

36. Subs, by the AO 1950, for "Provincial". 

37. Subs, by Act 6 of 1886, section 30, for "Secretary to the Local Government". 

38. Subs, by the AO 1950, for "Native". 

39. As to validation of past Marriages solemnised under Part VI between persons of whom one 
only was an Indian Christian and Penalty for solemnising such marriages under Part VI in future, 
see the Marriages Validation Act, 1892 (2 of 1892). 

40. Subs, by the AO 1950, for "Native". 

41. Subs, by Act 48 of 1952, sec. 3 and Sch II, for "shall exceed sixteen years" (w.e.f. 2-8-1952). 

42. Subs, by Act 2 of 1978, sec. 6 and Sch, for "eighteen years" (w.e.f. 1-10-1978). 

43. Subs, by Act 48 of 1952, sec. 3 and Sch II, for "shall exceed thirteen years" (w.e.f. 2-8-1952). 

44. Subs, by Act 2 of 1978, sec. 6 and Sch., for "fifteen years" (w.e.f. 1-10-1978). 

45. Proviso omitted by Act 2 of 1978, sec. 6 and Sch. (w.e.f. 1-10-1978). 

46. Subs, by Act 2 of 1891, sec. 4, for section 62. 

47. Subs, by the AO 1950, for "Provincial". 

48. Subs, by Act 6 of 1886, sec. 30, for "Secretary to the Local Government". 

49. Sub-section (2), as amended by the AO 1937, omitted by the AO 1950. 

50. Act 25 of 1864 had been repealed by Act 5 of 1865, which was rep by this Act. 

51. Subs, by Act 2 of 1891, sec. 5. 

52. Subs, by Act 2 of 1891, sec. 6, for section 68. 

53. The second paragraph as amended by Act 12 of 1891, rep by the AO 1950. 

54. Ins. by Act 2 of 1891, sec. 7. 


55. Subs, by Act 2 of 1891, sec. 8(1). 

56. Subs, by Act 2 of 1891, sec. 8(2), for "three months". 

57. Ins. by Act 2 of 1891, sec. 9. 

58. Subs, by Act 6 of 1886, sec. 30, for "Secretary to the Local Government". 

59. Subs, by Act 13 of 1911, sec. 2, for original sec. 81. 

60. The words "and the officers appointed under sec. 56" omitted by Act 48 of 1952, sec. 3 and 
Sch II. 

61. Subs, by Act 48 of 1952, section 3 and Sch II, for "them, respectively". 

62. Subs, by the AO 1937, for "the Governor General in Council". 

63. Subs, by the AO 1948, for "Secretary of State for India". 

64. Subs, by Act 1 of 1903, sec. 3 and Sch. II, Pt. II, for "certificates of marriage". 

65. Subs, by Act 1 of 1903, sec. 3 and Sch. II, Pt II, for "marriage certificates". 

66. Sec. 83 re-numbered as sub-sec. (1) thereof by Act 20 of 1983, sec. 2 and Sch. (w.e.f. 15-3- 
1984). 

67. Subs, by the AO 1950, for "Provincial". 

68. Subs, by Act 20 of 1983, sec. 2 and Sch., for "may make rules" (w.e.f. 15-3-1984). 

69. Ins. by Act 20 of 1983, sec. 2 and Sch. (w.e.f. 15-3-1984). 

70. Ins. by Act 1 of 1903, sec. 3 and Sch. II, Pt. II. 

71. Subs, by Act 12 of 1891, sec. 2 and Sch. II, for "(See sec. 28)". 


Family Law Lectures - Family Law I, 5th ed 



Family Law Lectures - Family Law I, 5th ed / APPENDIX VIII THE [* * *] DIVORCE ACT, 1869 


Currency Date: 24 April 2020 


© 2020 LexisNexis 




APPENDIX VIII THE 1 [* * *] DIVORCE ACT, 1869 

(Act 4 of 1869) 

[26th February, 1869] 

An Act to amend the law relating to Divorce and Matrimonial Causes 2 [* * *] 

WHEREAS it is expedient to amend the law relating to the divorce of persons 
professing the Christian religion, and to confer upon certain courts jurisdiction in 
matters matrimonial; it is hereby enacted as follows:— 

Chapter I 

Preliminary 

S. 1. Short title, commencement of the Act.— This Act may be called the 3 ■[* * *] 

Divorce Act, and shall come into operation on the first day of April 1869. 

S. 2. Extent of Act.— 4 [This Act extends to 5 [the whole of India] 6 [except the State of 
Jammu and Kashmir.]] 

Extent of power to grant relief generally.— 7 [Nothing hereinafter contained shall 
authorise any court to grant any relief under this Act except where the petitioner 8 [or 
respondent] professes the Christian religion, 

and to make decrees of dissolution.— or to make decrees of dissolution of marriage 
except where the parties to the marriage are domiciled in India at the time when the 
petition is presented, 

or of nullity.— or to make decrees of nullity of marriage except where the marriage has 
been solemnized in India and the petitioner is resident in India at the time of presenting 
the petition, 

or to grant any relief under this Act, other than a decree of dissolution of marriage or of 
nullity of marriage, except where the petitioner resides in India at the time of presenting 
the petition.] 

S. 3. Interpretation clause.— In this Act, unless there be something repugnant in the 
subject or context,— 

'High Court 1 .— [(1) 'High Court' means with reference to any area,— 


(a) in a State, the High Court for that State, 

10 (b) in Delhi, the High Court of Delhi; 

11 [(bb) Omitted] 

(c) in Manipur and Tripura, the High Court of Assam 12 -; 

(d) in the Andaman and Nicobar Islands, the High Court of Calcutta; 

(e) in 3 [ Lakshadweep], the High Court of Kerala; 

14 [(ee) in Chandigarh, the High Court of Punjab and Haryana;] 


and in the case of any petition under this Act, 'High Court' means the High Court for the 
area where the husband and wife reside or last resided together;]] 

'District Judge'.— 15 [(2) 'District Judge' means a Judge of a principal civil court of 
original jurisdiction however designated;] 

'District Court'.—(3) 'District Court' means, in the case of any petition under this Act, the 
Court of the District Judge within the local limits of whose ordinary jurisdiction, 16 [or of 
whose jurisdiction under this Act, the marriage was solemnized or] the husband and 
wife reside or last resided together; 

'Court'.—( 4) 'Court' means the High Court or the District Court, as the case may be; 

'Minor Children'.—(5) 'minor children' means, in the case of sons of native fathers, boys, 
who have not completed the age of sixteen years, and, in the case of daughters of 
native fathers, girls who have not completed the age of thirteen years; in other cases it 
means unmarried children who have not completed the age of eighteen years; 

‘Marriage with another woman'.— (8) 'marriage with another woman' means marriage of 
any person, being married, to any other person, during the life of the former wife, 
whether the second marriage shall have taken place within 18 [India] or elsewhere; 

'Desertion'.— (9) 'desertion' implies an abandonment against the wish of the person 
charging it; and 

'Property'.— (10) 'property' includes in the case of a wife, any property to which she is 
entitled for an estate in remainder or reversion or as a trustee, executrix or 
administratrix; and the date of the death of the testator or intestate shall be deemed to 
be the time at which any such wife becomes entitled as executrix or administratrix. 

Chapter II 

Jurisdiction 

S. 4. Matrimonial jurisdiction of High Courts to be exercised subject to Act-Exception. 

—The jurisdiction now exercised by the High Courts in respect of divorce a mensa et 
torn, and in all other causes, suits and matters matrimonial, shall be exercised by such 
court, and by the District Courts subject to the provisions in this Act contained, and not 
otherwise: except so far as relates to the granting of marriage-licenses, which may be 
granted as if this Act had not been passed. 

S. 5. Enforcement of decrees or orders made heretofore by Supreme Court or High 
Court.— Any decree or order of the late Supreme Court of Judicature at Calcutta, 
Madras or Bombay sitting on the ecclesiastical side, or of any of the said High Courts 
sitting in the exercise of their matrimonial jurisdiction, respectively, in any cause or 
matter matrimonial, may be enforced and dealt with by the said High Courts, 
respectively, as hereinafter mentioned, in like manner as if such decree or order had 
been originally made under this Act by the Court so enforcing or dealing with the same. 

S. 6. Pending suits.— All suits and proceedings in causes and matters matrimonial, 
which when this Act comes into operation are pending in any High Court, shall be dealt 
with and decided by such court, so far as may be, as if they had been originally 
instituted therein under this Act. 

S. 7. Court to act on principles of English Divorce Court —[Rep. by the Indian Divorce 
(Amendment) Act, 2001 (51 of 2001), sec. 4 (w.e.f. 3-10-2001).]. 


S. 8. Extraordinary jurisdiction of High Court.— The High Court may, whenever it thinks 
fit, remove and try and determine as a court of original jurisdiction any suit or 
proceeding instituted under this Act in the court of any District Judge within the limits 
of its jurisdiction under this Act. 

Power to transfer suits.—The High Court may also withdraw any such suit or 
proceeding, and transfer it for trial or disposal to the court of any other such District 
Judge. 

S. 9. Reference to High Court.— When any question of law or usage having the force of 
law arises at any point in the proceedings previous to the hearing of any suit under this 
Act by a District Court or at any subsequent stage of such suit, or in the execution of 
the decree therein or order thereon, the court may, either of its own motion or on the 
application of any of the parties, draw up a statement of the case and refer it, with the 
court's own opinion thereon, to the decision of the High Court. 

If the question has arisen previous to or in the hearing, the District Court may either 
stay such proceedings, or proceed in the case pending such reference, and pass a 
decree contingent upon the opinion of the High Court upon it. 

If a decree or order has been made, its execution shall be stayed until the receipt of the 
order of the High Court upon such reference. 

Chapter III 

Dissolution of Marriage 

9 [S. 10. Grounds for dissolution of marriage.—(1) Any marriage solemnized, whether 
before or after the commencement of the Indian Divorce (Amendment) Act, 2001, may, 
on a petition presented to the District Court either by the husband or the wife, be 
dissolved on the ground that since the solemnization of the marriage, the respondent— 

(i) has committed adultery; or 

(ii) has ceased to be Christian by conversion to another religion; or 

(iii) has been incurably of unsound mind for a continuous period of not less than 
two years immediately preceding the presentation of the petition; or 

(iv) 20 [***] 

(v) has, for a period of not less than two years immediately preceding the 
presentation of the petition, been suffering from venereal disease in a 
communicable form; or 

(vi) has not been heard of as being alive for a period of seven years or more by 
those persons who would naturally have heard of the respondent if the 
respondent had been alive; or 

(vii) has wilfully refused to consummate the marriage and the marriage has not 
therefore been consummated; or 

(viii) has failed to comply with a decree for restitution of conjugal rights for a period 
of two years or upwards after the passing of the decree against the 
respondent; or 

(ix) has deserted the petitioner for at least two years immediately preceding the 
presentation of the petition; or 

(x) has treated the petitioner with such cruelty as to cause a reasonable 


apprehension in the mind of the petitioner that it would be harmful or injurious 
for the petitioner to live with the respondent. 

(2) A wife may also present a petition for the dissolution of her marriage on the ground 
that the husband has, since the solemnization of the marriage, been guilty of rape, 
sodomy or bestiality.] 

21 [S. 10A. Dissolution of marriage by mutual consent.— (1) Subject to the provisions of 
this Act and the rules made thereunder, a petition for dissolution of marriage may be 
presented to the District Court by both the parties to a marriage together, whether such 
marriage was solemnized before or after the commencement of the Indian Divorce 
(Amendment) Act, 2001, on the ground that they have been living separately for a 
period of two years or more, that they have not been able to live together and they have 
mutually agreed that the marriage should be dissolved. 

(2) On the motion of both the parties made not earlier than six months after the date of 
presentation of the petition referred to in sub-section (1) and not later than eighteen 
months after the said date, if the petition is not withdrawn by both the parties in the 
meantime, the Court shall, on being satisfied, after hearing the parties and making such 
inquiry, as it thinks fit, that a marriage has been solemnized and that the averments in 
the petition are true, pass a decree declaring the marriage to be dissolved with effect 
from the date of decree.] 

22 [S. 11. Adulterer or adulteress to be co-respondent.— On a petition for dissolution of 
marriage presented by a husband or wife on the ground of adultery, the petitioner shall 
make the alleged adulterer or adulteress a co-respondent, unless the petitioner is 
excused by the Court from so doing on any of the following grounds, namely:- 


(a) that the wife, being the respondent is leading the life of a prostitute or the 
husband, being respondent is leading an immoral life and that the petitioner 
knows of no person with whom the adultery has been committed; 

(b) that the name of the alleged adulterer or adulteress is unknown to the petitioner 
although the petitioner has made due efforts to discover it; 

(c) that the alleged adulterer or adulteress is dead.] 

S. 12. Court to be satisfied of absence of collusion.— Upon any such petition for the 
dissolution of a marriage, the court shall satisfy itself, so far as it reasonably can, not 
only as to the facts alleged, but also whether or not the petitioner has been in any 
manner accessory to, or conniving at, the going through of the said form of marriage, or 
the adultery, or has condoned the same, and shall also enquire into any countercharge 
which may be made against the petitioner. 

S. 13. Dismissal of petition.— In case the court, on the evidence in relation to any such 
petition, is satisfied that the petitioner's case has not been proved, or is not satisfied 
that the alleged adultery has been committed, or find that the petitioner has, during the 
marriage, been accessory to, or conniving at, the going through of the said form of 
marriage, or the adultery of the other party to the marriage, or has condoned the 
adultery complained of, 

or that the petition is presented or prosecuted in collusion with either of the 
respondents, then, and in any of the said cases the court shall dismiss the petition. 

23. * *] 

S. 14. Power to court to pronounce decree for dissolving marriage.— In case the court 
is satisfied on the evidence that the case of the petitioner has been proved, 


and does not find that the petitioner has been in any manner accessory to, or conniving 
at, the going through of the said form of marriage, or the adultery of the other party to 
the marriage, or has condoned the adultery complained of, 

or that the petition is presented or prosecuted in collusion with either of the 
respondents, 

the court shall pronounce a decree declaring such marriage to be dissolved 24 [* * *] 

Provided that the Court shall not be bound to pronounce such decree if it finds that the 
petitioner has, during the marriage, been guilty of adultery, 

or if the petitioner has, in the opinion of the court, been guilty of unreasonable delay in 
presenting or prosecuting such petition, 

or of cruelty towards the other party to the marriage, 

or of having deserted or wilfully separated himself or herself from the other party 
before the adultery complained of, and without reasonable excuse, 

or of such wilful neglect or misconduct of or towards the other party as has conduced 
to the adultery. 

Condonation.—No adultery shall be deemed to have been condoned within the meaning 
of this Act unless where conjugal cohabitation has been resumed or continued. 

S. 15. Relief in case of opposition on certain grounds.— In any suit instituted for 
dissolution of marriage, if the respondent opposes the relief sought on the ground, in 
case of such a suit instituted by a husband, of his adultery, cruelty, or desertion 25 [* * 
*], or, in case of such a suit instituted by a wife, on the ground of 26 [her adultery or 
cruelty or desertion], the court may in such suit give to the respondent, on his or her 
application, the same relief to which he or she would have been entitled in case he or 
she had presented a petition seeking such relief, and the respondent shall be 
competent to give evidence of or relating to 27 [such adultery, cruelty] or desertion. 

S. 16. Decrees for dissolution to be nisi.— Every decree for dissolution of marriage 
made by a High Court !8 [* * *], shall, in the first instance, be a decree nisi, not to be 
made absolute till after the expiration of such time, not less than six months from the 
pronouncing thereof, as the High Court, by general or special order from time to time, 
directs. 

Collusion —During that period any person shall be at liberty, in such manner as the High 
Court by general or special order from time to time direct, to show cause why the said 
decree should not be made absolute by reason of the same having been obtained by 
collusion or by reason of material facts not being brought before the court. 

On cause being so shown, the court shall deal with the case by making the decree 
absolute, or by reversing the decree nisi, or by requiring further inquiry, or otherwise as 
justice may demand. 

The High Court may order the costs of counsel and witnesses and otherwise arising 
from such cause being shown, to be paid by the parties or such one or more of them as 
it thinks fit, including a wife if she have separate property. 

Whenever a decree nisi has been made, and the petitioner fails, within a reasonable 
time, to move to have such decree made absolute, the High Court may dismiss the suit. 


STATE AMENDMENT 


Uttar Pradesh 


In section 16— 

(1) In the first paragraph the words "made by a High Court, not being a confirmation of 
a decree of a District Court" and "or special" shall be omitted. 

(2) In the second paragraph the words "or special" occurring between the words 
"general" and "order", shall be omitted. 

(3) In the fourth and fifth paragraphs for the words "High Court", the word "Court" shall 
be substituted. 

[Vide U.P. Act XXX of 1957, sec. 2 and Sch. (w.e.f. 21-10-1957).] 

29 [S. 17. Power of High Court to remove certain suits.— During the progress of the suit 
in the Court of the District Judge, any person suspecting that any parties to the suit are 
or have been acting in collusion for the purpose of obtaining divorce, shall be at liberty, 
in such manner as the High Court by general or special order from time to time directs, 
to apply to the High Court to remove the suit under section 8, and the Court shall 
thereupon, if it thinks fit, remove such suit and try and determine the same as a court of 
original jurisdiction, and the provisions contained in section 16 shall apply to every suit 
so removed; or it may direct the District Judge to take such steps in respect of the 
alleged collusion as may be necessary, to enable him to make a decree in accordance 
with the justice of the case.] 

30 [S. 17A. Appointment of officer to exercise of King's Proctor.— [Rep. by the Indian 
Divorce (Amendment) Act, 2001 (51 of 2001), sec. 13 (w.e.f. 3-10-2001).]]]. 

Chapter IV 

Nullity of Marriage 

S. 18. Petition for decree of nullity.— Any husband or wife may present a petition to the 
District Court 31 [* * *], praying that his or her marriage may be declared null and void. 

S. 19. Grounds of decree.— Such decree may be made on any of the following grounds, 


(1) that the respondent was impotent at the time of the marriage and at the time of 
the institution of the suit; 

(2) that the parties are within the prohibited degrees of consanguinity (whether 
natural or legal) or affinity; 

(3) that either party was a lunatic or idiot at the time of the marriage; 

(4) that the former husband or wife of either party was living at the time of the 
marriage, and the marriage with such former husband or wife was then in force. 

Nothing in this section shall affect the 32 [jurisdiction of the District Court] to make 
decrees of nullity of marriage on the ground that the consent of either party was 
obtained by force or fraud. 


[S. 20. Confirmation of District Judge's decree.— 

Rep. by the Indian Divorce 

(Amendment) Act, 2001 (51 of 2001), sec. 16 (w.e.f. 3-10-2001).]. 


S. 21. Children of annulled marriage.— Where a marriage is annulled on the ground that 
a former husband or wife was living, and it is adjudged that the subsequent marriage 
was contracted in good faith and with the full belief of the parties that the former 
husband or wife was dead, or when a marriage is annulled on the ground of insanity, 
children begotten before the decree is made shall be specified in the decree, and shall 
be entitled to succeed, in the same manner as legitimate children, to the estate of the 
parent who at the time of the marriage was competent to contract. 

Chapter V 

Judicial Separation 

S. 22. Bar to decree for divorce a mensa et toro but judicial separation obtainable by 
husband or wife.— No decree shall hereafter be made for a divorce a mensa et toro, but 
the husband or wife may obtain a decree of judicial separation, on the ground of 
adultery, or cruelty, or desertion 33 [* * *] for two years or upwards, and such decree 
shall have the effect of a divorce a mensa et toro under the existing law, and such other 
legal effect as hereinafter mentioned. 

S. 23. Application for separation made by petition.— Application for judicial separation 
on any one of the grounds aforesaid, may be made by either husband or wife by 
petition to the District Court 34 [* * *]; and the court, on being satisfied of the truth of the 
statements made in such petition, and that there is no legal ground why the application 
should not be granted, may decree judicial separation accordingly. 

S. 24. Separated wife deemed spinster with respect to after-acquired property.— In 

every case of a judicial separation under this Act, the wife shall, from the date of the 
sentence, and whilst the separation continues, be considered as unmarried with 
respect to property of every description which she may acquire, or which may come to 
or devolve upon her. 

Such property may be disposed of by her in all respects as an unmarried woman, and 
on her decease the same shall, in a case she dies intestate, go as the same would have 
gone if her husband had been then dead: 

Provided that, if any such wife again cohabits with her husband, all such property as 
she may be entitled to when such cohabitation takes place shall be held to her separate 
use, subject, however, to any agreement in writing made between herself and her 
husband whilst separate. 

S. 25. Separated wife deemed spinster for purposes of contract and suing.— In every 
case of a judicial separation under this Act, the wife shall whilst so separated, be 
considered as an unmarried woman for the purpose of contract, and wrongs and 
injuries, and suing and being sued in any civil proceedings; and her husband shall not 
be liable in respect of any contract, act or costs entered into, done, omitted or incurred 
by her during the separation: 

Provided that where, upon any such judicial separation, alimony has been decreed or 
ordered to be paid to the wife, and the same is not duly paid by the husband, he shall be 
liable for necessaries supplied for her use: 

Provided also that nothing shall prevent the wife from joining at any time during such 
separation, in the exercise of any joint power given to herself and her husband. 

Reversal of Decree of Separation 

S. 26. Decree of separation obtained during absence of husband or wife may be 
reversed.— Any husband or wife, upon the application of whose wife or husband, as the 


case may be, a decree of judicial separation has been pronounced, may, at anytime 
thereafter, present a petition to the court by which the decree was pronounced, praying 
for a reversal of such decree, on the ground that it was obtained in his or her absence, 
and that there was reasonable excuse for the alleged desertion, where desertion was 
the ground of such decree. 

The court may, on being satisfied of the truth of the allegations of such petition, reverse 
the decree accordingly; but such reversal shall not prejudice or affect the rights or 
remedies which any other person would have had, in case it had not been decreed, in 
respect of any debts, contracts, or acts of the wife incurred, entered into, or done 
between the times of the sentence of separation and of the reversal thereof. 

Chapter VI 

Protection-Orders 

S. 27. Deserted wife may apply to court for protection.— Any wife to whom section 4 of 
the Indian Succession Act 1865, 35 (10 of 1865) does not apply, may, when deserted by 
her husband, present a petition to the District Court 36 [* * *], at any time after such 
desertion, for an order to protect any property which she may have acquired or may 
acquire, and any property of which she may have become possessed or may become 
possessed after such desertion, against her husband or his creditors, or any person 
claiming under him. 

S. 28. Court may grant protection order.— The court, if satisfied of the fact of such 
desertion, and that the same was without reasonable excuse, and that the wife is 
maintaining herself by her own industry or property, may make and give to the wife an 
order protecting her earning and other property from her husband and all creditors and 
persons claiming under him. Every such order shall state the time at which the 
desertion commenced, and shall, as regards all persons dealing with the wife in 
reliance thereon, be conclusive as to such time. 

S. 29. Discharge or variation of orders.— The husband or any creditor of, or person 
claiming under him, may apply to the court by which such order was made for the 
discharge or variation thereof, and the court, if the desertion has ceased or if for any 
other reason it thinks fit so to do, may discharge or vary the order accordingly. 

S. 30. Liability of husband seizing wife's property after notice of order.— If the 

husband, or any creditor of, or person claiming under the husband, seizes or continues 
to hold any property of the wife after notice of any such order, he shall be liable, at the 
suit of the wife (which she is hereby empowered to bring), to return or deliver to her the 
specific property, and also to pay her a sum equal to double its value. 

S. 31. Wife's legal position during continuance of order.— So long as any such order of 
protection remains in force the wife shall be and be deemed to have been, during such 
desertion of her, in the like position in all respects, with regard to property and 
contracts and suing and being sued, as she would be under this Act, if she obtained a 
decree of judicial separation. 

Chapter VII 

Restitution of Conjugal Rights 

S. 32. Petition for restitution of conjugal rights.— When either the husband or the wife 
has, without reasonable excuse, withdrawn from the society of the other, either wife, or 
husband may apply by petition to the District Court 37 [* * *] for restitution of conjugal 
rights, and the court, on being satisfied of the truth of the statements made in such 


petition, and that there is no legal ground why the application should not be granted, 
may decree restitution of conjugal rights accordingly. 

S. 33. Answer to petition.— Nothing shall be pleaded in answer to a petition for 
restitution of conjugal rights, which would not be ground for a suit for judicial 
separation or for a decree for nullity of marriage. 

Chapter VIII 

Damages and Costs 

S. 34. Husband may claim damages from adulterer.— 

[Rep. by the Indian Divorce (Amendment) Act, 2001 (51 of 2001), sec. 19 (w.e.f. 3-10- 
2001 ).]. 

[S. 35. Power to order adulterer to pay Costs.— 

Rep. by the Indian Divorce (Amendment) Act, 2001 (51 of 2001), sec. 20 (w.e.f. 3-10- 
2001 )]. 

Chapter IX 

Alimony 

S. 36. Alimony pendente lite.—\n any suit under this Act, whether it be instituted by a 
husband or a wife, and whether or not she has obtained an order of protection 38 [the 
wife may present a petition for alimony pending the suit]. 

Such petition shall be served on the husband; and the court, on being satisfied of the 
truth of the statements therein contained, may make such order on the husband 39 [for 
payment to the wife of alimony pending the suit] as it may deem just. 

40. |* *j 

41 [Provided that the petition for the expenses of the proceedings and alimony pending 
the suit, shall, as far as possible, be disposed of within sixty days of service of such 
petition on the husband], 

S. 37. Power to order permanent alimony.— 42 [Where a decree of dissolution of the 
marriage or a decree of judicial separation is obtained by the wife, the District Court 
may order that the husband shall], to the satisfaction of the Court, secure to the wife 
such gross sum of money, or such annual sum of money for any term not exceeding 
her own life, as, having regard to her fortune (if any), to the ability of the husband, and 
to the conduct of the parties, it thinks reasonable; and for that purpose may cause a 
proper instrument to be executed by all necessary parties. 

Power to order monthly or weekly payments.— In every such case the court may make 
an order on the husband for payment to the wife of such monthly or weekly sums for 
her maintenance and support as the court may think reasonable: 

Provided that if the husband afterwards from any cause becomes unable to make such 
payments, it shall be lawful for the court to discharge or modify the order, or 
temporarily to suspend the same as to the whole or any part of the money so ordered 
to be paid, and again to revive the same order wholly or in part as to the court seems 
fit. 


STATE AMENDMENT 


Uttar Pradesh.— (1) For the words "High Court" the word "Court" shall be substituted. 
(2) The second paragraph, namely, "and the District Judge may, if he thinks fit, on the 
confirmation of any decree of his declaring a marriage to be dissolved, or on any 
decree of judicial separation obtained by the wife" shall be omitted—U.P. Act XXX of 
1957. 

S. 38. Court may direct payment of alimony to wife or to her trustee.— In all cases in 
which the Court makes any decree or order for alimony, it may direct the same to be 
paid either to the wife herself, or to any trustee on her behalf to be approved by the 
court, and may impose any terms or restrictions which to the Court seem expedient, 
and may from time to time appoint a new trustee, if it appears to the court expedient so 
to do. 

Chapter X 

Settlements 

S. 39. Power to order settlement of wife's property for benefit of husband and 
children.— 

[Rep. by the Indian Divorce (Amendment) Act, 2001 (51 of 2001), sec. 23 (w.e.f. 3-10- 
2001 )] 

S. 40. Inquiry into existence of ante-nuptial or post-nuptial settlements.— 43 [The 
District Court may, before passing a decree for dissolution of the marriage or a decree 
of nullity of marriage, inquire into] the existence of ante-nuptial or post-nuptial 
settlements made on the parties whose marriage is the subject of the decree, and may 
make such orders, with reference to the application of the whole or a portion of the 
property settled, whether for the benefit of the husband or the wife, or the children (if 
any) of the marriage, or of both children and parents, as to the court seems fit: 

Provided that the court shall not make any order for the benefit of the parents or either 
of them at the expense of the children. 

Chapter XI 

Custody of Children 

S. 41. Power to make orders as to custody of children in suits for separation.— In any 

suit for obtaining a judicial separation the court may from time to time, before making 
its decree, make such interim orders, and may make such provision in the decree, as it 
deems proper with respect to the custody, maintenance and education of the minor 
children, the marriage of whose parents is the subject of such suit, and may, if it thinks 
fit, direct proceedings to be taken for placing such children under the protection of the 
said court. 

44 [Provided that the application with respect to the maintenance and education of the 
minor children pending the suit, shall, as far as possible, be disposed of within sixty 
days from the date of service of notice on the respondent]. 

S. 42. Power to make such orders after decree.— The court, after a decree of judicial 
separation, may upon application (by petition) for this purpose make, from time to time, 
all such orders and provisions, with respect to the custody, maintenance and education 
of the minor children, the marriage of whose parents is the subject of the decree, or for 
placing such children under the protection of the said court, as might have been made 
by such decree or by interim orders in case the proceedings for obtaining such decree 
were still pending. 


S. 43. Power to make orders as to custody of children in suits for dissolution or nullity. 

— 45 [ln any suit for obtaining a dissolution of marriage or a decree of nullity of marriage 
instituted in a District Court may from time to time before making its decree, make 
such interim orders as it may deem proper] with respect to the custody, maintenance 
and education of the minor children, the marriage of whose parents is the subject of 
the suit, 

and may, if it thinks fit, direct proceedings to be taken for placing such children under 
the protection of the court. 

S. 44. Power to make such orders after decree or confirmation.— 46 [Where a decree of 
dissolution or nullity of marriage has been passed, the District Court may, upon 
application] by petition for the purpose, make from time to time all such orders and 
provisions, with respect to the custody, maintenance and education of the minor 
children, and the marriage of whose parents was the subject of the decree, or for 
placing such children under the protection of the said court, as might have been made 
by such decree absolute or decree (as the case may be), or by such interim orders as 
aforesaid. 

STATE AMENDMENT 

Uttar Pradesh.— (1) In the first paragraph for the words "High Court", the word "Court" 
shall be substituted (2) The second paragraph, /.e., the words "and the District Court, 
after a decree for dissolution of marriage or of nullity of marriage has been confirmed" 
shall be omitted—U.P. Act XXX of 1957. 

Chapter XII 

Procedure 

S. 45. Code of Civil Procedure to apply.— Subject to the provisions herein contained, all 
proceedings under this Act between the party and party shall be regulated by the Code 
of Civil Procedure 47 [1908 (5 of 1908)]. 

S. 46. Forms of petitions and statements.— The forms set forth in the Schedule to this 
Act, with such variation as the circumstances of each case require, may be used for the 
respective purposes mentioned in such Schedule. 

S. 47. Stamp on petition—Petition to state absence of collusion.— Every petition under 
this Act for a decree of dissolution of marriage, or of nullity of marriage, or of judicial 
separation 8 [* * *] shall 9 [* * *] state that there is not any collusion or connivance 
between the petitioner and the other party to the marriage. 

Statements to be verified.— The statements contained in every petition under this Act 
shall be verified by the petitioner or some other competent person in manner required 
by law for the verification of plaints, and may at the hearing be referred to as evidence. 

S. 48. Suits on behalf of lunatics.— When the husband or wife is a lunatic or idiot, any 
suit under this Act (other than a suit for restitution of conjugal rights) may be brought 
on his or her behalf by the committee or other person entitled to his or her custody. 

S. 49. Suits by minors.— Where the petitioner is a minor, he or she shall sue by his or 
her next friend to be approved by the court; and no petition presented by a minor under 
this Act shall be filed until the next friend has undertaken in writing to be answerable 
for costs. 

Such undertaking 50 [* * *] shall be filed in court, and the next friend shall thereupon be 
liable in the same manner and to the same extent as if he were a plaintiff in an ordinary 


suit. 


S. 50. Service of petition.— Every petition under this Act shall be served on the party to 
be affected thereby, either within or without o1 [India], in such manner as the High Court 
by general or special order from time to time directs: 

Provided that the court may dispense with such service altogether in case it seems 
necessary or expedient so to do. 

STATE AMENDMENT 

Uttar Pradesh.— For the words "High Court by general or special order from time to time 
directs", the words "Court may direct" shall be subs.—U.P. Act XXX of 1957. 

S. 51. Mode of taking evidence.— The witnesses in all proceedings before the court, 
where their attendance can be had, shall be examined orally, and any party may offer 
himself or herself as a witness, and shall be examined, and may be cross-examined 
and re-examined, like any other witness: 

Provided that the parties shall be at liberty to verify their respective cases in whole or in 
part by affidavit, but so that the deponent in every such affidavit shall, on the 
application of the opposite party, or by direction of the court, be subject to be cross- 
examined by or on behalf of the opposite party orally, and after such cross-examination 
may be re-examined orally as aforesaid by or on behalf of the party by whom such 
affidavit was filed. 

S. 52. Competence of husband and wife to give evidence as to cruelty or desertion.— 

On any petition presented 52 [by a husband or a wife, praying that his or her marriage 
may be dissolved by reason of his wife or her husband, as the case may be, having 
been guilty of adultery, cruelty or desertion] the husband and wife respectively shall be 
competent and compellable to give evidence of or relating to such cruelty or desertion. 

S. 53. Power to close doors.— The whole or any part of any proceeding under this Act 
may be heard, if the court thinks fit, with closed doors. 

S. 54. Power to adjourn.— The court may, from time to time, adjourn the hearing of any 
petition under this Act, and may require further evidence thereon if it sees fit so to do. 

S. 55. Enforcement of, and appeal from, orders and decrees.— All decrees and orders 
made by the court in any suit or proceeding under this Act shall be enforced and may 
be appealed 53 - from, in the like manner as the decrees and orders of the court made in 
the exercise of its original civil jurisdiction are enforced and may be appealed from, 
under the laws, rules and orders for the time being in force: 

54. ^ *j 

No appeals as to costs.— 55 [Provided] that there shall be no appeal on the subject of 
costs only. 

S. 56. Appeal to the Supreme Court.— Any person may appeal to 56 [the Supreme Court] 
from any decree (other than a decree nisi) or order under this Act of a High Court made 
on appeal or otherwise, 

and from any decree (other than a decree nisi) or order made in the exercise of original 
jurisdiction by Judges of a High Court or of any Division Court from which an appeal 
shall not lie to the High Court, 


when the High Court declares that the case is a fit one for appeal to 5 [the Supreme 
Court], 

Chapter XIII 

Re-Marriage 

58 [S. 57. Liberty to parties to marry again.— Where a decree for dissolution or nullity of 
marriage has been passed and either the time for appeal has expired without an appeal 
having been presented to any court including the Supreme Court or an appeal has been 
presented but has been dismissed and the decree or dismissal has become final, it 
shall be lawful for either party to the marriage to marry again.] 

STATE AMENDMENT 

Uttar Pradesh.— For the existing section, the following section shall be substituted: 

"57. Liberties to parties to marry again. -When six months after the date of any decree 
absolute dissolving a marriage have expired, and no appeal has been presented against 
such decree, 

or when any such appeal has been dismissed, 

or when in the result of any such appeal any marriage is declared to be dissolved, 

but not sooner, it shall be lawful for the respective parties to the marriage to marry 
again, as if the prior marriage had been dissolved by death". 

[Vide U.P. Act XXX of 1957, sec. 2 and Sch. (w.e.f. 21-10-1959)]. 

Ed.—This State amendment relates to section 57 before its amendment by Central Act 
51 of 2001, sec. 30 (w.e.f. 3-10-2001). 

S. 58. English clergyman not compelled to solemnize marriages of persons divorced 
for adultery.— No clergyman in Holy Orders of the 59 [* * *] Church of England 60 [* * *] 
shall be compelled to solemnize the marriage of any person whose former marriage 
has been dissolved on the ground of his or her adultery, or shall be liable to any suit, 
penalty or censure for solemnizing or refusing to solemnize the marriage of any such 
person. 

S. 59. English Minister refusing to perform ceremony to permit use of his Church.— 

When any minister of any Church or Chapel of the said 61 [* * *] Church refuses to 
perform such marriage-service between any person who but for such refusal would be 
entitled to have the same service performed in such Church or Chapel, such minister 
shall permit any other minister in Holy Orders of the said Church, entitled to officiate 
within the diocese in which such Church or Chapel is situate, to perform such marriage 
service in such Church or Chapel. 

Chapter XIV 

Miscellaneous 

S. 60. Decree for separation or protection-order valid as to persons dealing with wife 
before reversal.— Every decree for judicial separation or order to protect property, 
obtained by a wife under this Act, shall, until reversed or discharged, be deemed valid, 
so far as necessary, for the protection of any person dealing with the wife. 

No reversal, discharge or variation of such decree or order shall affect any rights or 
remedies which any person would otherwise have had in respect of any contracts or 


acts of the wife entered into or done between the dates of such decree or order, and of 
the reversal, discharge or variation thereof. 

Indemnity of persons making payment to wife without notice of reversal or decree or 
protection-order.— All persons who in reliance on any such decree or order make any 
payment to, or permit any transfer or act to be made or done by, the wife who has 
obtained the same shall, notwithstanding such decree or order may then have been 
reversed, discharged or varied, or the separation of the wife from her husband may 
have ceased, or at some time since the making of the decree or order been 
discontinued, be protected and indemnified as if, at the time of such payment, transfer 
or other act, such decree or order were valid and still subsisting without variation, and 
the separation had not ceased or been discontinued, 

unless, at the time of payment, transfer or other act, such persons had notice of the 
reversal, discharge or variation of the decree or order or of the cessation or 
discontinuance of the separation. 

S. 61. Bar of suit for criminal conversation.— After this Act comes into operation, no 
person competent to present a petition under sections 2 and 10 shall maintain a suit 
for criminal conversation with his wife. 

S. 62. Power to make rules.— The High Court shall make such rules 62 under this Act as 
it may from time to time consider expedient, and may from time to time alter and add 
to the same: 

Provided that such rules, alterations and additions are consistent with the provisions of 
this Act and the Code of Civil Procedure 63 [1908 (5 of 1908)]. 

All such rules, alterations and additions shall be published in the Official Gazette. 

SCHEDULE OF FORMS 

No. 1—Petition by Husband for a Dissolution of Marriage with Damages Against Co¬ 
respondent, by Reason of Adultery 

(.Sections 7 0 and 34) 

In the 64 (High) Court of. 

64 To the Hon'ble Mr. Justice.or To the Judge of. 

The.day.of. 

The petition of A.B. of. 

Sheweth, 

1. That your petitioner was on the.day of,.one thousand nine hundred and. 

lawfully married to C.B., then C.D., spinster at.(a) 

2. That from his said marriage, your petitioner lived and cohabited with his said wife 

at.and at., in.and lastly at., in., and that your petitioner and 

his said wife have had issue of their said marriage, five children, of whom two 
sons only survive, aged respectively twelve and fourteen years. 

3. That during the three years immediately preceding . the day of . one 

thousand nine hundred and . X.Y. was constantly with a few exceptions, 

residing in the house of your petitioner.at aforesaid, and that on diverse 

occasions during the said period, the dates of which are unknown to your 






















petitioner, the said C.B. in your petitioner's said house committed adultery with 
the said X.Y. 


4. That no collusion or connivance exists between me and my said wife for the 
purpose of obtaining a dissolution of our said marriage or for any other purpose. 

Your petitioner, therefore, prays that this 64 (Hon'ble) Court will decree a dissolution of 
the said marriage, and that the said X.Y. do pay the sum of rupees, 5,000 as damages 
by reason of his having committed adultery with your petitioner's said wife, such 
damages to be paid to your petitioner, or otherwise paid or applied as to this (Hon'ble) 
Court seems fit. 

(Signed) A.B. (b). 


(a) If the marriage was solemnized out of India, the adultery must be shown to have 
been committed in India. 

(b) The petition must be signed by the petitioner. 

Form of Verification 

I, A.B., the petitioner named in the above petition, do declare that what is stated therein 
is true to the best of my information and belief. 

STATE AMENDMENT 

Uttar Pradesh.— (1) In Form No. 1— (/) the words and the brackets ("High") and "(or to 
the Judge of)" and the words "To the Hon'ble Mr. Justice" shall be omitted; (/'/') the 
words and brackets "(Hon'ble)" wherever occurring, shall be omitted.-U.P. Act XXX of 
1957. 

No. 2—Respondent's Statement in Answer to No. 1 

In the Court of. the. day of. Between A.B., petitioner, 

.C.B., respondent, and.X.Y., co-respondent. 

C. B., the respondent, by D.E. her attorney (or vakil) in answer to the petition of A.B. 
says that she denies that she has on diverse or any occasions committed adultery with 
X.Y., as alleged in the third paragraph of the said petition. 

Wherefore the respondent prays that this 64 (Hon'ble) Court will reject the said petition. 
(Signed) C.B. 

STATE AMENDMENT 

Uttar Pradesh.— In Form No. 2, the words and the brackets "(Hon'ble)" shall be omitted. 
-U.P. Act XXX of 1957. 

No. 3—Co-respondent's Statement in Answer to No. 1 

In the 64 (High) Court of. 

The.day of.Between A.B., petitioner,. 

C.B., respondent, and.X.Y. co-respondent. 

X.Y., the co-respondent, in answer to the petition filed in this cause, sayeth that he 
denies that he committed adultery with the said C.B. as alleged in the said petition. 













Wherefore the said X.Y. prays that this 64 (Hon'ble) Court will reject the prayer of the 
said petitioner and order him to pay the costs of and incident to the said petition. 

(Signed) X.Y. 

STATE AMENDMENT 

Uttar Pradesh.— In Form No. 3, the words and the brackets "(High)" and "(Hon'ble)" shall 
be omitted.—U.P. Act XXX of 1957. 

No. 4—Petition for Decree of Nullity of Marriage 

(.Section 18) 

In the 64 (High) Court of. 

To the 64 Hon'ble Mr Justice.Or to the Judge of. 

The.day of., 19.The petition of A.B. falsely called 

A.D.,. 

Sheweth, 

1. That on the.day of.one thousand nine hundred and. 

your petitioner, then a spinster, eighteen years of age, was married, in fact, though 
not in law, to C.D., then a bachelor of about thirty years of age, at some place in 
India. 

2. That from the said. day of.one thousand nine hundred and 

., until the month of one thousand nine hundred and., your 

petitioner lived and cohabited with the said C.D., at diverse places, and 
particularly at.aforesaid. 

3. That the said C.D. has never consummated the said pretended marriage by 
carnal copulation. 

4. That at the time of the celebration of your petitioner's said pretended marriage, 
the said C.D., was, by reason of his impotency or malformation, legally 
incompetent to enter into the contract of marriage. 

5. That there is no collusion or connivance between her and the said C.D. with 
respect to the subject of this suit. 

Your petitioner therefore prays that this 64 (Hon'ble) Court will declare that the said 
marriage is null and void. 

(Signed) A.B. 

Form of Verification: See No. 7 

STATE AMENDMENT 

Uttar Pradesh.— In Form No. 4, the words and the brackets "(High)", (or to the Judge 
of)", and "(Flon'ble)" and the words "To the Hon'ble Mr. Justice", shall be omitted.—U.P. 
Act XXX of 1957. 

No. 5—Petition by Wife for Judicial Separation on the Ground of her Husband's 
Adultery 


(Section 22) 


















In the 64 (High) Court of. 


64 To the Hon'ble Mr. Justice.or To the Judge of. 

The.day of.19.The petition of C.B., of.the wife of 

A.B. 

Sheweth, 

1. That on the day of.one thousand nine hundred, your petitioner, then 

C.D., was lawfully married to A.B., at the Church of., in the. 

2. That after her said marriage, your petitioner cohabited with the said A.B. 

at,.And at,. and that your petitioner and her said husband have 

issue living of their said marriage, three children, to wit, etc., etc., (a). 

3. That on diverse occasions in or about the months of August, September and 

October, one thousand nine hundred and., the said A.B., at aforesaid, 

committed adultery with E.F., who was then living in the service of the said A.B. 
and your petitioner at their said residence.aforesaid. 

4. That on diverse occasions in the months of October, November and December, 

one thousand nine hundred and., the said A.B., at. aforesaid, 

committed adultery with G.H. who was then living in the service of the said A.B. 
and your petitioner at their said residence.aforesaid. 

5. That no collusion or connivance exists between your petitioner and the said A.B. 
with respect to the subject of the present suit. 

Your petitioner, therefore, prays that this 64 (Hon'ble) Court will decree a judicial 

separation to your petitioner from her said husband by reason of his aforesaid adultery. 

(Signed) C.B. (b) 


(a) State the respective ages of the children. 

(b) The petition must be signed by the petitioner. 

Form of Verification: See No. 1 

STATE AMENDMENT 
Uttar Pradesh.— 

In Form No. 5, the words and the brackets "(High)", "(or To the Judge of)", and " 
(Hon'ble)" and the words "To the Hon'ble Mr. Justice", shall be omitted. 

[Vide U.P. Act XXX of 1957, sec. 2 and Sch. (w.e.f. 21-10-1957).]. 

No. 6—Statement in Answer to No. 5 

In the 64 (High) Court of.B. against B. 

The. day of. The respondent, A.B., by W.Y. his attorney or vakil 

sayeth,— 


(1) That he denies that he committed adultery with E.F. as in the third paragraph of 
the petition alleged. 























(2) That the petitioner condoned the said adultery with E.F., if any. 

(3) That he denies that he committed adultery with G.H., as in the fourth paragraph 
of the petition alleged. 

(4) That the petitioner condoned the said adultery with G.H., if any. 

Wherefore this respondent prays that this 64 (Hon'ble) Court will reject the prayer of the 
said petition. 

(Signed) A.B. 

STATE AMENDMENT 

Uttar Pradesh.— In Form No. 6, the words and the brackets "(High)" and "(Hon'ble)" shall 
be omitted.—U.P. Act XXX of 1957. 

No. 7—Statement in Reply to No. 6 

In the 64 (High) Court of.B against B. 

The.day of. 

The petitioner, C.B., by her attorney [or vakil], says— 

(1) That she denies that she condoned that said adultery of the respondent with E.F. 
as in the second paragraph of the statement in answer alleged. 

(2) That even if she had condoned the said adultery, the same has been revived by 
the subsequent adultery of the respondent with G.H., as set forth in the fourth 
paragraph of the petition. 

(Signed) C.B. 

STATE AMENDMENT 

Uttar Pradesh.— In Form No. 7, the word and the brackets "(High)" shall be omitted.— 
U.P. Act XXX of 1957. 

No. 8—Petition for a Judicial Separation by Reason of Cruelty ( Section 22) 

In the 64 (High) Court of. 

64 To the Hon'ble Mr. Justice.or To the Judge of. 

The.day of. 

The petition of A.B. (wife of C.B.) or 
Sheweth, 

1. That on the.day of., one thousand nine hundred and. 

., your petitioner, then A.D., spinster, was lawfully married to C.B., at 

2. That from her said marriage, your petitioner lived and cohabited with her said 

husband at until the.day of.one thousand nine hundred and., 

when your petitioner separated from her said husband as hereinafter more 



















particularly mentioned, and that your petitioner and her said husband have had 
no issue of their said marriage. 

3. That from and shortly after your petitioner's said marriage, the said C.B. 
habitually conducted himself towards your petitioner with great harshness and 
cruelty, frequently abusing her in the coarsest and most insulting language, and 
beating her with his fists, with a cane, or with some other weapon. 

4. That on an evening in or about the months of. one thousand nine 

hundred and., the said C.B. in the highway and opposite to the house 

in which your petitioner and the said C.B. were then residing at. 

aforesaid, endeavoured to knock your petitioner down, and was only prevented 
from so doing by the interference of F.D., your petitioner's brother. 

5. That subsequently on the same evening, the said C.B. in his said house at. 

aforesaid, struck your petitioner with his clenched fists a violent blow on her face. 

6. That on one Friday night in the month of. one thousand nine hundred 

and., the said C.B., in.without provocation, threw a knife at your 

petitioner, thereby inflicting a severe wound on her right hand. 

7. That on the afternoon of the. day of.one thousand nine 

hundred and., your petitioner, by reason of the great and continued cruelty 

practised towards her by her husband to the house of her father at., that 

from and after the said. day of., one thousand nine hundred and 

., your petitioner hath lived separate and apart from her said husband, and 

hath never returned to his house or to cohabitation with him. 

8. That there is no collusion or connivance between your petitioner and her said 
husband with 'respect to the subject of the present suit. 

Your petitioner, therefore, prays that this 64 (Hon'ble) Court will decree a judicial 
separation between your petitioner and the said C.B., and also order that the said C.B., 
do pay the costs of and incident to these proceedings. 

(Signed) A.B. 

Form of Verification: See No. 7 

STATE AMENDMENT 

Uttar Pradesh.— In Form No. 8, the words and the brackets "(High)", "(Flon'ble)" and "(or 
To the Judge of)" and the words "To the Flon'ble Mr. Justice" shall be omitted.—U.P. Act 
XXX of 1957. 

No. 9—Statement in Answer to No. 8 

In the 64 (High) Court of. 

The.day of.Between A.B., petitioner, and C.B. respondent. 

C.B., the respondent, in answer to the petition filed in this cause by W.J. his attorney [or 
vakil] sayeth that he denies that he has been guilty of cruelty towards the said A.B., as 
alleged in the said petition. 

(Signed) C.B. 

STATE AMENDMENT 


Uttar Pradesh.— In Form No. 9, the word and the brackets "(High)" shall be omitted.— 
U.P. Act XXX of 1957. 




















No 10—Petition for Reversal of Decree of Separation 

(.Section 24) 

In the 64 (High) Court of. 

To the 64 Hon'ble Mr. Justice.or To the Judge of. 

The.day of. 

The petition.A.B., of. 

Sheweth, 

1. That your petitioner was on the.day of.lawfully married to. 

2. That on the. day of., this 64 (Hon'ble) Court at the petition 

of., pronounced a decree affecting the petitioner to the effect following, to 

wit,- 

(Here set out the decree) 

3. That such decree was obtained in the absence of your petitioner, who was then 

residing at. 

[State facts tending to show that the petitioner did not know of the proceedings; and, 
further, that had he known he might have offered a sufficient defence.] 

or 

That there was reasonable ground for your petitioner leaving his said wife, for that his 
said wife 

[Here state any legal grounds justifying the petitioner's separation from his wife] 

Your petitioner, therefore, prays, that this 64 (Hon'ble) Court will reverse the said decree. 
(Signed) A.B. 

Form of Verification: See No. 7 

STATE AMENDMENT 

Uttar Pradesh.— In Form No. 10, the words and the brackets "(High)" "(or To the Judge 
of)" and "(Hon'ble)" and the words "To the Hon'ble Mr. Justice" shall be omitted.-U.P. 
Act XXX of 1957. 

No. 11 —Petition for Protection Order 

(.Section 27) 

In the 64 (High) Court of. 

To the 64 Hon'ble Mr. Justice.or To the Judge of. 

The.day of.19. 

The petition of C.B., of.the wife of A.B. 
























Sheweth, 


That on the.day of.She was lawfully married to A.B., at. 

That she lived and cohabited with the said A.B. for years at., and also at 

., and hath had. children, issue of her said marriage, of whom 

.are now living with the applicant, and wholly dependent upon her earnings. That 

on or about ., the said A.B., without any reasonable cause, deserted the 

applicant, and hath ever since remained separate and apart from her. 

That since the desertion of her said husband, the applicant hath maintained herself by 
her own industry or on her own property, as the case may be, and hath thereby and 
otherwise acquired certain property consisting of [here state generally the nature of the 
property] 

WHEREFORE she prays an order for the protection of her earnings and property 

acquired since the said,. day of. from the said A.B., and from all 

creditors and persons claiming under him. 

(Signed) C.B. 

STATE AMENDMENT 

Uttar Pradesh.— In Form No. 11, the words and the brackets "(High)" and "(or To the 
Judge of)" and the words "To the Hon'ble Mr. Justice" shall be omitted.—U.P. Act XXX of 
1957. 

No. 12—Petition for Alimony Pending the Suit 

(Section 36) 

In the 64 (High) Court of. 

B. against B. 

64 To the Hon'ble Mr. Justice.or To the Judge of. 

The.day of. 

The petition of C.B., the lawful.wife of A.B. 

Sheweth, 

1. That the said A.B. has for some years carried on the business of., at 

., and from such business derives the net annual income of from Rs. 

4,000 to 5,000. 

2. That the said A.B. is possessed of plate, furniture, linen and other effects at his 

said house,. aforesaid, all of which he acquired in right of your 

petitioner as his wife, or purchased with money he acquired through her, of the 
value of Rs. 10,000. 

3. That the said A.B. is entitled, under the Will of his father, subject to the life 
interest of his mother therein to property of the value of Rs. 5,000 or some other 
considerable amount. 

Your petitioner, therefore, prays that this 64 (Hon'ble) Court will decree such sum or 
sums of money by way of alimony, pending the suit, as to this 64 (Hon'ble) Court may 
seem meet. 





















(Signed) C.B. 

Form of Verification: See No. 7 

STATE AMENDMENT 

Uttar Pradesh.— In Form No. 12, the words and the brackets "(High)" "(or To the Judge 

of)" and "(Hon'ble)" and the words "To the Hon'ble Mr. Justice" shall be omitted.-U.P. 

Act XXX of 1957. 

No. 13—Statement in Answer to No. 12 

In the 64 (High) Court of. 

B. against B. 

A.B. of., the above-mentioned respondent, in answer . to the 

petition for alimony, pending the suit, of C.B., says- 

1. In answer to the first paragraph of the said petition, I say that I have for the last 

three years carried, on the business of., at.and that, 

from such business, I have derived a net annual income of Rs. 900, but less than 
Rs. 1,000. 

2. In answer to the second paragraph of the said petition, I say, that I am possessed 

of plate, furniture, linen and other chattels and effects at my said house. 

aforesaid, of the value of Rs. 7,000 but as I verify believe of no larger value. And I 
say that a portion of the said plate, furniture and other chattels and effects of 
value of Rs. 1,500, belonged to my said wife before our marriage, but the 
remaining portions thereof I have since purchased with my own monies. And I 
say that, save as thereinbefore set forth, I am not possessed of the plate and 
other effects as alleged in the said paragraph in the said petition, and that I did 
not acquire the same as in the said petition also mentioned. 

3. I admit that I am entitled under the Will of my father, subject to the life-interest of 
my mother therein, to property of the value of Rs. 5,000, that is to say, I shall be 
entitled under my said father's Will, upon the death of my mother, to a legacy of 
Rs. 7,000, out of which I shall, have to pay to my father's executors the sum of Rs. 
2,000 the amount of a debt owing by me to his estate, and upon which debt I am 
now paying interest at the rate of five per cent per annum. 

4. And, in further answer to the said petition, I say that I have no income whatever 
except that derived from my aforesaid business, that such income, since my said 

wife left me, which she did on the.day of.last, has been considerably 

diminished, and that such diminution is likely to continue. And I say that out of 
my said income I have to pay the annual sum of Rs. 100 for such interest as 
aforesaid to my later father's executors, and also to support myself and my two 
eldest children. 

5. And, in further answer to the said petition, I say that, when my wife left my 

dwelling house on the.day of.last, she took with her, and has ever 

since withheld and still withholds from me, plate, watches, and other effects in 
the second paragraph of this my answer mentioned, of the value of, as I believe, 
Rs. 800 at the least; and I also say that, within five days of her departure from my 
house as aforesaid, my said wife received bills due to me from certain lodgers of 

mine, amounting in the aggregate to Rs.and that she has ever since 

withheld and still withholds from me the same sum. 


(Signed) A.B. 














STATE AMENDMENT 


Uttar Pradesh.— In Form No. 13 and 14, the word and brackets "(High)" shall be omitted. 
-U.P. Act XXX of 1957. 

No. 14—Undertaking by Minor's Next Friend to be Answerable for Respondent's Costs 

(.Section 49) 

In the 64 (High) Court of. 

I, the undersigned A.B., of.being the next friend of C.D., who is a minor, and 

who is desirous of filing a petition in this Court, under the Indian Divorce Act, against 

D.D. of. hereby undertake to be responsible for the costs of the said D.D. in 

such suit, and that, if this said C.D. fails to pay to the said D.D. when and in such 
manner as the Court shall order all such costs of such suit as the Court shall direct him 
[or her] to pay to the said D.D., I will forthwith pay the same to the proper officer of this 
Court. 

Dated this.day of. 

(Signed) A.B. 

STATE AMENDMENT 
Uttar Pradesh.— 

In Form Nos. 13 and 14, the word and brackets "(High)", shall be omitted. 

[Vide U.P. Act XXX of 1957, sec. 2 and Sch. (w.e.f. 21-10-1957).]. 

1. The word 'Indian' omitted by the Indian Divorce (Amendment) Act, 2001 (51 of 2001), s. 2 
(w.e.f. 3-10-2001). 

2. The words 'in India' omitted by (Act 3 of 1951), s. 3 and Sch. 

3. The word 'Indian' omitted by the Indian Divorce (Amendment) Act, 2001, (51 of 2001) s. 2 
(w.e.f. 3-10-2001). 

4. Subs, for the original first paragraph by AO 1948. 

5. Subs, by AO 1950, for certain words. 

6. Subs, for the words 'except Part B States' by Act 3 of 1951, s. 3 and Sch (w.e.f. 1 -4-1951). 

7. This and succeeding three paras where subs, for the 2nd, 3rd and 4th paras by Act 25 of 
1926, s. 2. 

8. Ins. by Act 30 of 1927. 

9. Subs, for the former clause by AO (2) 1956. 

10. Subs, by the Himachal Pradesh (Adaptation of Laws on State & Concurrent Subjects) Order, 
1968, (w.e.f. 1-11-1966). 

11. Cl. (bb) omitted by Himachal Pradesh (Adaptation of Laws on State and Concurrent 
Subjects) Order, 1973, (w.e.f. 25-1-1971). 

12. Now Gauhati High Court. 

13. Subs, by the Lakshadweep (Alteration of Name) Adaptation of Laws Order 1974, for 
'Laccadive, Minicoy and Amindivi Islands' (w.e.f. 1-11-1973). 

14. Ins. by the Punjab Reorganisation (Chandigarh) (Adaptation of Laws on State and 
Concurrent Subjects) Order 1968, (w.e.f. 1-11-1966). 

15. Subs, by AO 1950, for the former clause. 







16. Subs, for words 'or of whose jurisdiction under this Act' by the Indian Divorce (Amendment) 
Act, 2001,(51 of 2001), s. 3 (w.e.f. 3-10-2001). 

17. CIs. (6) and (7) omitted by the Indian Divorce (Amendment) Act, 2001, (51 of 2001), s. 3 
(w.e.f. 3-10-2001). 

18. Subs, for 'the dominions of Her Majesty' by AO 1950. 

19. Subs, of new section for section 10 by the Indian Divorce (Amendment) Act, 2001, s. 5 
(w.e.f. 3-10-2001). 

20. Clause (iv) omitted by Act 6 of 2019, sec. 2 [w.e.f. 1-3-2019, vide S.O. 1061(E), dated 28th 
February, 2019]. Clause (iv), before omission, stood as under: 

"(iv) has, for a period of not less than two years immediately preceding the presentation of the 
petition, been suffering from a virulent and incurable form of leprosy; or". 

21. Ins. of new section 10A by the Indian Divorce (Amendment) Act, 2001, s. 6 (w.e.f. 3-10- 
2001 ). 

22. Subs, of new section for section 11 by the Indian Divorce (Amendment) Act, 2001 (51 of 
2001), s. 7 (w.e.f. 3-10-2001). 

23. Omitted by the Indian Divorce (Amendment) Act, 2001 (51 of 2001), s. 8 (w.e.f. 3-10-2001). 

24. The words "in the manner and subject to all the provisions and limitations in sections 16 
and 17 made and declared" omitted by Act 51 of 2001, s. 9 (w.e.f. 3-10-2001). 

25. The words "without reasonable excuse" omitted by Act 51 of 2001, s. 10(a) (w.e.f. 3-10- 
2001 ). 

26. Subs, for 'her adultery and cruelty' by the Indian Divorce (Amendment) Act, 2001 (51 of 
2001), s. 10(b) (w.e.f. 3-10-2001). 

27. Subs, for 'such cruelty' by Act 51 of 2001, s. 10(c) (w.e.f. 3-10-2001). 

28. The words "not being a confirmation of a decree of a District Court" omitted by Act 51 of 
2001, s. 11 (w.e.f. 3-10-2001). 

29. Subs, by Act 51 of 2001, s. 12 (w.e.f. 3-10-2001). 

30. Section 17A was earlier inserted by Act 15 of 1927, sec. 2 and was substituted by the A.O. 
1937. Omitted by the Indian Divorce (Amendment) Act, 2001, (51 of 2001), s. 13 (w.e.f. 3-10- 
2001 ). 

31. The words "or to the High Court" omitted by the Indian Divorce (Amendment) Act, 2001 (51 
of 2001), s. 14 (w.e.f. 3-10-2001). 

32. Subs, for the words 'jurisdiction of the High Court' by (Act 51 of 2001), s. 15 (w.e.f. 3-10- 
2001 ). 

33. The words "without reasonable excuse" omitted Act 51 of 2001, s. 17 (w.e.f. 3-10-2001). 

34. The words "or the High Court" omitted by the Indian Divorce (Amendment) Act, 2001, (51 of 
2001 ),s. 18 (w.e.f. 3-10-2001). 

35. Now see the Indian Succession Act, 1925 (Act 39 of 1925). 

36. The words "or the High Court" omitted by the Indian Divorce (Amendment) Act, 2001, (51 of 
2001 ),s. 18 (w.e.f. 3-10-2001). 

37. The words "or the High Court" omitted by Act 51 of 2001, s. 18 (w.e.f. 3-10-2001). 

38. Subs, by Act 49 of 2001, s. 2(a), for "the wife may, Present a Petition for alimony Pending 
the Suit" (w.e.f. 24-9-2001). 

39. Subs, by Act 49 of 2001, sec. 2(b), for "for payment to the wife of alimony pending the suit" 
(w.e.f. 24-9-2001). 

40. Proviso omitted by Act 51 of 2001, s. 21 (w.e.f. 3-10-2001). 

41. Ins. by Act 49 of 2001, s. 2 (w.e.f. 24-9-2001). 


42. Subs, by the Indian Divorce (Amendment) Act, 2001 (51 of 2001), s. 22 (w.e.f. 3-10-2001). 

43. Subs, by the Indian Divorce (Amendment) Act, 2001, (51 of 2001), s. 24, for "The High Court, 
after a decree absolute for dissolution of marriage, or a decree of nullity of marriage, and the 
District Court, after its decree for dissolution of marriage or of nullity of marriage has been 
confirmed, may inquire into" (w.e.f. 3-10-2001). 

44. Ins. by Act 49 of 2001, s. 3 (w.e.f. 24-9-2001). 

45. Subs, by the Indian Divorce (Amendment) Act, 2001, (51 of 2001), s. 25, for certain words 
(w.e.f. 3-10-2001). 

46. Subs, by the Indian Divorce (Amendment) Act, 2001, (51 of 2001), s. 26, for certain words 
(w.e.f. 3-10-2001). 

47. Subs, by the Indian Divorce (Amendment) Act, 2001, s. 27 (w.e.f. 3-10-2001). 

48. The words 'or of reversal of judicial separation, or for restitution of conjugal rights, or for 
damages, shall bear a stamp of five rupees, and' repealed by Act 7 of 1870. 

49. The words 'in the first, second and third cases mentioned in this section', repealed by Act 7 
of 1870. 

50. The words 'shall bear a stamp or eight annas and' repealed by Act 7 of 1870. 

51. Subs, by AO 1950, for the words 'the Provinces' which had been subs, by AO 1948, for the 
words 'British India'. 

52. Subs, by the Indian Divorce (Amendment) Act, 2001, (51 of 2001), s. 28, for "by a wife, 
praying that her marriage may be dissolved by reason of her husband having been guilty of 
adultery coupled with cruelty, or of adultery, coupled with desertion without reasonable excuse" 
(w.e.f. 3-10-2001). 

53. For court-fee on memorandum of appeal, see Art. 7 of Sch. II, to the court-fees Act (VII of 
1870). 

54. Omitted by the Indian Divorce (Amendment) Act, 2001, (51 of 2001), s. 29(a) (w.e.f. 3-10- 
2001 ). 

55. Subs, by Act 51 of 2001, s. 29(b), for "provided also" (w.e.f. 3-10-2001). 

56. Subs, by AO 1950 for the words 'Her Majesty in Council'. 

57. Subs, by A.0.1950. 

58. Subs, by Act 51 of 2001, s. 30 (w.e.f. 3-10-2001). 

59. The word 'United' repealed by Act 12 of 1873, s. 1 and Sch. 

60. The words 'and Ireland' repealed by Act 12 of 1873, s. 1 and Sch. 

61. The word 'United' repealed by Act 12 of 1873, s. 1 and Sch. 

62. For rule in force in Bombay as to confirmation of decrees for dissolution of marriage, see 
Bom R&O. 

63. Subs, by Act 51 of 2001, s. 31, for "Code of Civil Procedure" (w.e.f. 3-10-2001). 

64. Ed. These words have become redundant due to amendments made by Act 51 of 2001 
(w.e.f. 3-10-2001). 

65. The petitioner should state her husband's income as accurately as possible. 
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APPENDIX IX THE PARSI MARRIAGE AND DIVORCE ACT, 1936 


''■(Act 3 of 1936) 

[23rd April, 1936] 

An Act to amend the law relating to marriage and divorce among Parsis. 

WHEREAS it is expedient to amend the law relating to marriage and divorce among 
Parsis; 

It is hereby enacted as follows:- 

Chapter I 
Preliminary 

S. 1. Short title, extent and commencement.— (1) This Act may be called the Parsi 
Marriage and Divorce Act, 1936. 

(2) 1 2 [It extends to the whole of India except the State of Jammu and Kashmir]: 

Provided that the Central Government may, in respect of 2 4 [territories which, 
immediately before the 1st November, 1956, were comprised in Part B States] by 
notification in the Official Gazette, direct that the provisions of this Act relating to the 
constitution and powers of Parsi Matrimonial Courts and to appeals from the decisions 
and orders of such Courts shall apply with such modifications as may be specified in 
the notification: 

4 [Provided further that nothing contained in this Act shall apply to the Renoncants of 
the Union territory of Pondicherry.] 

(3) It shall come into force on such date 5 as the 6 [Central Government] may, by 
notification in the [Official Gazette], appoint. 

S. 2. Definitions.— In this Act, unless there is anything repugnant in the subject or 
context,— 

(1) 'Chief Justice' includes senior Judge; 

(2) 'Court' means a Court constituted under this Act; 

(3) to 'desert' together with its grammatical variations and cognate expressions, 
means to desert the other party to a marriage without reasonable cause and 
without the consent, or against the will, of such party; 

(4) 'grievous hurt' means- 

fa) emasculation; 

(b) permanent privation of the sight of either eye; 

(c) permanent privation of the hearing of either ear; 

(d) privation of any member or joint; 

(e) destruction or permanent impairing of the powers of any member or joint; 

(f) permanent disfiguration of the head or face; or 


(g) any hurt which endangers life; 

(5) 'husband' means a Parsi husband; 

(6) 'marriage' means a marriage between Parsis whether contracted before or after 
the commencement of this Act; 

(7) a 'Parsi' means a Parsi Zoroastrian; 

(8) 'priest' means a Parsi priest and includes Dastur and Mobed; and 

(9) 'wife' means a Parsi wife. 

Chapter II 

Marriage Between Parsis 

S. 3. Requisites to validity of Parsi marriages.- 8 [(1)] No marriage shall be valid if— 


(a) the contracting parties are related to each other in any of the degrees of 
consanguinity or affinity set forth in Schedule I; or 

(b) such marriage is not solemnized according to the Parsi form of ceremony called 
'Ashirvad' by a priest in the presence of two Parsi witnesses other than such 
priest; or 

9 (c) in the case of any Parsi (whether such Parsi has changed his or her religion or 
domicile or not) who, if a male, has not completed twenty-one years of age, 
and if a female, has not completed eighteen years of age.] 

10 [(2) Notwithstanding that a marriage is invalid under any of the provisions of sub¬ 
section (1), any child of such marriage who would have been legitimate if the marriage 
had been valid, shall be legitimate.] 

S. 4. Remarriage when unlawful.— (1) No Parsi (whether such Parsi has changed his or 
her religion or domicile or not) shall contract any marriage under this Act or any other 
law in the lifetime of his or her wife or husband, whether a Parsi or not, except after his 
or her lawful divorce from such wife or husband or after his or her marriage with such 
wife or husband has lawfully been declared null and void or dissolved, and, if the 
marriage was contracted with such wife or husband under the Parsi Marriage and 
Divorce Act, 1865, 11 or under this Act, except after a divorce, declaration or dissolution 
as aforesaid under either of the said Acts. 

(2) Every marriage contracted contrary to the provisions of sub-section (1) shall be 
void. 

S. 5. Punishment of bigamy.— Every Parsi who during the lifetime of his or her wife or 
husband, whether a Parsi or not, contracts a marriage without having been lawfully 
divorced from such wife or husband, or without his or her marriage with such wife or 
husband having legally been declared null and void or dissolved, shall be subject to the 
penalties provided in sections 494 and 495 of the Indian Penal Code for the offence of 
marrying again during the lifetime of a husband or wife. 

S. 6. Certificate and registry of marriage.— Every marriage contracted under this Act 
shall, immediately on the solemnization thereof, be certified by the officiating priest in 
the form contained in Schedule II. The certificate shall be signed by the said priest, the 
contracting parties 12 [* * *] and two witnesses present at the marriage; and the said 
priest shall thereupon send such certificate together with a fee of two rupees to be paid 
by the husband to the Registrar of the place at which such marriage is solemnized. The 


Registrar on receipt of the certificate and fee shall enter the certificate in a register to 
be kept by him for that purpose and shall be entitled to retain the fee. 

S. 7. Appointment of Registrar.— For the purposes of this Act a Registrar shall be 
appointed within the local limits of the ordinary civil jurisdiction of a High Court, the 
Registrar shall be appointed by the Chief Justice of such Court and without such limits, 
by the 3 [State Government]. Every Registrar so appointed may be removed by the 
Chief Justice or 13 [State Government] appointing him. 

S. 8. Marriage register to be open for public inspection.— The register of marriages 
mentioned in section 6 shall, at all reasonable times, be open for inspection, and 
certified extracts therefrom shall, on application, be given by the Registrar on payment 
to him by the applicant of two rupees for each such extract. Every such register shall be 
evidence of the truth of the statements therein contained. 

S. 9. Copy of certificate to be sent to Registrar-General of Births, Deaths and 
Marriages.— Every Registrar, except the Registrar appointed by the Chief Justice of the 
High Court of Judicature at Bombay, shall, at such intervals as the 13 [State 
Government] by which he was appointed from time to time directs, send to the 
Registrar-General of Births, Deaths and Marriages for the territories administered by 
such 13 [State Government] a true copy certified by him in such form as such 13 [State 
Government] from time to time prescribes, of all certificates entered by him in the said 
register of marriages since the last of such intervals. 

S. 10. Registration of divorces.— When a Court passes a decree for divorce, nullity or 
dissolution, the Court shall send a copy of the decree for registration to the Registrar of 
Marriages within its jurisdiction appointed under section 7; the Registrar shall enter the 
same in a register to be kept by him for the purpose, and the provisions of Part II 
applicable to the Registrars and registers of marriages shall be applicable, so far as 
may be, to the Registrars and registers of divorces and decrees of nullity and 
dissolution. 

S. 11. Penalty for solemnizing marriage contrary to section 4.— Any priest knowingly 
and wilfully solemnizing any marriage contrary to and in violation of section 4 shall, on 
conviction thereof, be punished with simple imprisonment for a term which may extend 
to six months, or with fine which may extend to two hundred rupees, or with both. 

S. 12. Penalty for priest's neglect of requirements of section 6.— Any priest neglecting 
to comply with any of the requisitions affecting him contained in section 6 shall, on 
conviction thereof, be punished for every such offence with simple imprisonment for a 
term which may extend to three months, or with fine which may extend to one hundred 
rupees, or with both. 

S. 13. Penalty for omitting to subscribe and attest certificate.— Every other person 
recurred by section 6 to subscribe or attest the said certificate who shall wilfully omit 
or neglect so to do, shall, on conviction thereof, be punished for every such offence 
with a fine not exceeding one hundred rupees. 

S. 14. Penalty for making, etc., false certificate.— Every person making or signing or 
attesting any such certificate containing a statement which is false, and which he 
either knows or believes to be false, shall be punished with simple imprisonment for a 
term which may extend to three months or with fine which may extend to one hundred 
rupees, or with both: and if the act amounts to forgery as defined in the Indian Penal 
Code then such person shall also be liable, on conviction thereof, to the penalties 
provided in section 466 of the said Code. 

S. 15. Penalty for failing to register certificate.— Any Registrar failing to enter the said 
certificate pursuant to section 6 shall be punished with simple imprisonment for a term 


which may extend to one year, or with fine which may extend to one thousand rupees, 
or with both. 

S. 16. Penalty for secreting, destroying or altering register.— Any person secreting, 
destroying, or dishonestly or fraudulently altering the said register in any part thereof 
shall be punished with imprisonment of either description as defined in the Indian 
Penal Code for a term which may extend to two years or if he be a Registrar for a term 
which may extend to five years and shall also be liable to fine which may extend to five 
hundred rupees. 

S. 17. Formal irregularity not to invalidate marriage.— No marriage contracted under 
this Act shall be deemed to be invalid solely by reason of the fact that it was not 
certified under section 6, or that the certificate was not sent to the Registrar, or that the 
certificate was defective, irregular or incorrect. 

Chapter III 

Parsi Matrimonial Courts 

S. 18. Constitution of Special Courts under the Act.— For the purpose of hearing suits 
under this Act, a Special Court shall be constituted in each of the Presidency-towns of 
Calcutta, Madras and Bombay, and in such other places in the territories of the several 
13 [State Governments] as such Governments respectively shall think fit. 

S. 19. Parsi Chief Matrimonial Courts.— The Court so constituted in each of the 
Presidency-towns shall be entitled the Parsi Chief Matrimonial Court of Calcutta, 
Madras or Bombay, as the case may be. The local limits of the jurisdiction of a Parsi 
Matrimonial Court shall be coterminous with the local limits of the ordinary original civil 
jurisdiction of the High Court. The Chief Justice of the High Court, or such other Judge 
of the same Court as the Chief Justice shall from time to time appoint, shall be the 
Judge of such Matrimonial Court, and, in the trial of cases under this Act, he shall be 
aided 14 [by five delegates, except in regard to— 

(a) interlocutory applications and proceedings; 

(b) alimony and maintenance, both permanent as well as pendente tite ; 

(c) custody, maintenance and education of children; and 

(d) all matters and proceedings other than the regular hearing of cases.] 

S. 20. Parsi District Matrimonial Courts.— Every Court so constituted at a place other 
than a Presidency-town shall be entitled the Parsi District Matrimonial Court of such 
place. Subject to the provisions contained in section 21, the local limits of the 
jurisdiction of such Court shall be coterminous with the limits of the district in which it 
is held. The Judge of the principal Court of original civil jurisdiction at such place shall 
be the Judge of such Matrimonial Court, and in the trial of cases under this Act he shall 
be aided 15 [by five delegates, except in regard to— 


(a) interlocutory applications and proceedings; 

(b) alimony and maintenance, both permanent as well as pendente lite; 

(c) custody, maintenance and education of children; and 

(d) all matters and proceedings other than the regular hearing of cases.] 

S. 21. Power to alter territorial jurisdiction of District Courts.— The State Government 
may from time to time alter the local limits of the jurisdictions of any Parsi District 


Matrimonial Court, and may include within such limits any number of districts under its 
government. 

S. 22. Certain districts to be within jurisdiction of the Chief Matrimonial Court.—Any 

district which the 13 [State Government], on account of the fewness of its Parsi 
inhabitants, shall deem it inexpedient to include within the jurisdiction of any District 
Matrimonial Court, shall be included within the jurisdiction of the Parsi Chief 
Matrimonial Court for the territories under such 13 [State Government] where there is 
such a Court. 

S. 23. Court seals.— A seal shall be made for every Court constituted under this Act, 
and all decrees and orders and copies of decrees and orders of such Court shall be 
sealed with such seal, which shall be kept in the custody of the presiding Judge. 

S. 24. Appointment of delegates.—(1) The 13 [State Government] shall, in the 
Presidency-towns and districts subject to their respective Governments, respectively 
appoint persons to be delegates to aid in the adjudication of cases arising under this 
Act, after giving the local Parsis an opportunity of expressing their opinion in such 
manner as the respective Governments may think fit. 

(2) The persons so appointed shall be Parsis, their names shall be published in the 6 
[Official Gazette] and their number shall, within the local limits of the ordinary original 
civil jurisdiction of a High Court, be not more than thirty, and in districts beyond such 
limits, not more than twenty. 

S. 25. Power to appoint new delegates.— The appointment of a delegate shall be for 
ten years; but he shall be eligible for reappointment for the like term or terms. 
Whenever a delegate shall die, or have completed his term of office, or be desirous of 
relinquishing his office, or refuse or become incapable or unfit to act, or cease to be a 
Parsi, or be convicted of an offence under the Indian Penal Code or other law for the 
time being in force 7 [involving moral turpitude], or be adjudged insolvent, then and so 
often the [State Government] may appoint any person being a Parsi to be a delegate in 
his stead; and the name of the person so appointed shall be published in the 16 [Official 
Gazette]. 

S. 26. Delegates to be deemed public servants.— All delegates appointed under this 
Act shall be considered to be public servants within the meaning of the Indian Penal 
Code. 

S. 27. Selection of delegates under sections 19 and 20 to be from those appointed 
under section 24.— The delegates selected under sections 19 and 20 to aid in the 
adjudication of suits under this Act, shall be taken under the orders of the presiding 
Judge of the Court in due rotation from the delegates appointed by the 13 [State 
Government] under section 24; 

Provided that each party to the suit may, without cause assigned, challenge any 18 [two] 
of the delegates attending the Court before such delegates are selected and no 
delegate so challenged shall be selected. 

S. 28. Practitioners in Matrimonial Courts.— All legal practitioners entitled to practise in 
a High Court shall be entitled to practise in any Court constituted under this Act, and all 
legal practitioners entitled to practise in a District Court shall be entitled to practise in 
any Parsi District Matrimonial Court constituted under this Act. 

S. 29. Courts in which suits to be brought.— (1) All suits instituted under this Act shall 
be brought in the Court within the limits of whose jurisdiction the defendant resides at 


the time of the institution of the suit 9 [or where the marriage under this Act was 
solemnized]. 

(2) When the defendant shall at such time have left 20 [the territories to which this Act 
extends] such suit shall be brought in the Court at the place where the plaintiff and 
defendant last resided together. 

(3) In any case, whether the defendant resides in [the territories to which this Act 
extends] or not, such suit may be brought in the Court at the place where the plaintiff 
resides or at the place where the plaintiff and the defendant last resided together, if 
such Court, after recording its reasons in writing, grants leave so to do. 

Chapter IV 

Matrimonial Suits 

S. 30. Suits for nullity.— In any case in which consummation of the marriage is from 
natural causes impossible, such marriage may, at the instance of either party thereto, 
be declared to be null and void. 

S. 31. Suits for dissolution.— If a husband or wife shall have been continually absent 
from his or her wife or husband for the space of seven years, and shall not have been 
heard of as being alive within that time by those persons who would have naturally 
heard of him or her, had he or she been alive, the marriage of such husband or wife 
may, at the instance of either party thereto, be dissolved. 

S. 32. Grounds for divorce.— Any married person may sue for divorce on any one or 
more of the following grounds, namely:— 


(a) that the marriage has not been consummated within one year after its 
solemnization owing to the wilful refusal of the defendant to consummate it; 

(b) that the defendant at the time of the marriage was of unsound mind and has 
been habitually so up to the date of the suit: 

Provided that divorce shall not be granted on this ground, unless the plaintiff (1) 
was ignorant of the fact at the time of the marriage, and (2) has filed the suit 
within three years from the date of the marriage; 

22 (bb) that the defendant has been incurably of unsound mind for a period of two 
years or upwards immediately preceding the filing of the suit or has been 
suffering continuously or intermittently from mental disorder of such kind 
and to such an extent that the plaintiff cannot reasonably be expected to live 
with the defendant. 

Explanation — In this clause,— 


(a) the expression 'mental disorder 1 means mental illness, arrested or incomplete 
development of mind, psychopathic disorder or any other disorder or disability 
of mind and includes schizophrenia, 

(b) the expression 'psychopathic disorder' means a persistent disorder or disability 
of mind (whether or not including subnormality of intelligence) which results in 
abnormally aggressive or seriously irresponsible conduct on the part of the 
defendant, and whether or not it requires or is susceptible to medical treatment;] 

(c) that the defendant was at the time of marriage pregnant by some person other 
than the plaintiff: 


Provided that divorce shall not be granted on this ground, unless (1) the plaintiff 
was at the time of the marriage ignorant of the fact alleged, (2) the suit has been 
filed within two years of the date of marriage, and (3) marital intercourse has not 
taken place after the plaintiff came to know of the fact; 

(d) that the defendant has since the marriage committed adultery or fornication or 
bigamy or rape or an unnatural offence: 

Provided that divorce shall not be granted on this ground, if the suit has been 
filed more than two years after the plaintiff came to know of the fact; 

23 [(dd) that the defendant has since the solemnization of the marriage treated the 
plaintiff with cruelty or has behaved in such a way as to render it in the 
judgement of the Court improper to compel the plaintiff to live with the 
defendant: 

Provided that in every suit for divorce on this ground it shall be in the 
discretion of the Court whether it should grant a decree for divorce or for 
judicial separation only;] 

(e) that the defendant has since the marriage voluntarily caused grievous hurt to 
the plaintiff or has infected the plaintiff with venereal disease or, where the 
defendant is the husband, has compelled the wife to submit herself to 
prostitution; 

Provided that divorce shall not be granted on this ground, if the suit has been 
filed more than two years (i) after the infliction of the grievous hurt, or (ii) after 
the plaintiff came to know of the infection, or (iii) after the last act of 
compulsory prostitution. 

(f) that the defendant is undergoing a sentence of imprisonment for seven years or 
more for an offence as defined in the Indian Penal Code (45 of 1860): 

Provided that divorce shall not be granted on this ground, unless the defendant 
has prior to the filing of the suit undergone at least one year's imprisonment out 
of the said period; 

(g) that the defendant has deserted the plaintiff for at least 24 [two years]; 

(h) that J [* * *] an order has been passed against the defendant by a Magistrate 
awarding separate maintenance to the plaintiff, and the parties have not had 
marital intercourse for 26 [one year] or more since such decree or order; 

27. -k ★j 

(j) that the defendant has ceased to be a Parsi 28 [by conversion to another 
religion]: 

Provided that divorce shall not be granted on this ground if the suit has been filed 
more than two years after the plaintiff came to know of the fact. 

29 [S. 32A. Non-resumption of cohabitation or restitution of conjugal rights within one 
year in pursuance of a decree to be ground for divorce.—(1) Either party to a marriage, 
whether solemnized before or after the commencement of the Parsi Marriage and 
Divorce (Amendment) Act, 1988, 30 may sue for divorce also on the ground,— 

(i) that there has been no resumption of cohabitation as between the parties to the 
marriage for a period of one year or upwards after the passing of a decree for 
judicial separation in a proceeding to which they were parties; or 


(ii) that there has been no restitution of conjugal rights as between the parties to 
the marriage for a period of one year or upwards after the passing of a decree 
for restitution of conjugal rights in a proceeding to which they were parties. 

(2) No decree for divorce shall be granted under sub-section (1) if the plaintiff has 
failed or neglected to comply with an order for maintenance passed against him under 
section 40 of this Act or section 488 of the Code of Criminal Procedure, 1898 or 
section 125 of the Code of Criminal Procedure, 1973. 

S. 32B. Divorce by mutual consent.—(1) Subject to the provisions of this Act, a suit for 
divorce may be filed by both the parties to a marriage together, whether such marriage 
was solemnized before or after the commencement of the Parsi Marriage and Divorce 
(Amendment) Act, 1988, on the ground that they have been living separately for a 
period of one year or more, that they have not been able to live together and that they 
have mutually agreed that the marriage should be dissolved: 

Provided that no suit under this sub-section shall be filed unless at the date of the filing 
of the suit one year has lapsed since the date of the marriage. 

(2) The Court shall, on being satisfied, after hearing the parties and after making such 
inquiry as it thinks fit, that a marriage has been solemnized under this Act and the 
averments in the plaint are true and that the consent of either party to the suit was not 
obtained by force or fraud, pass a decree declaring the marriage to be dissolved with 
effect from the date of the decree.] 

S. 33. Joining of co-defendant.— In every such suit for divorce on the ground of 
adultery, the plaintiff shall, unless the Court shall otherwise order, make the person with 
whom the adultery is alleged to have been committed a co-defendant, and in any such 
suit by the husband the Court may order the adulterer to pay the whole or any part of 
the costs of the proceedings. 

S. 34. Suits for judicial separation.— Any married person may sue for judicial 
separation on any of the grounds for which such person could have filed a suit for 
divorce, 

31 .[* * *j 

S. 35. Decrees in certain suits.— In any suit under sections 30, 31, 32 32 [32A] or 34, 
whether defended or not, if the Court be satisfied that any of the grounds set forth in 
those sections for granting relief exist that none of the grounds therein set forth for 
withholding relief exist and that— 


(a) the act or omission set forth in the plaint has not been condoned; 

(b) the husband and wife are not colluding together; 

(c) the plaintiff has not connived at or been accessory to the said act or omission; 

(d) (save where a definite period of limitation is provided by this Act) there has been 
no unnecessary or improper delay in instituting the suit; and 

(e) there is no other legal ground why relief should not be granted; 

then and in such case but not otherwise, the Court shall decree such relief accordingly. 

S. 36. Suit for restitution of conjugal rights.— Where a husband shall have deserted or 
without lawful cause ceased to cohabit with his wife, or where a wife shall have 
deserted or without lawful cause ceased to cohabit with her husband, the party so 
deserted or with whom cohabitation shall have so ceased may sue for the restitution of 


his or her conjugal rights and the Court, if satisfied of the truth of the allegations 
contained in the plaint, and that there is no just ground why relief should not be 
granted, may proceed to decree such restitution of conjugal rights accordingly. 

S. 37. Counterclaim by defendant for any relief.— In any suit under this Act, the 
defendant may make a counterclaim for any relief he or she may be entitled to under 
this Act. 

33 [S. 38. Documentary evidence.— Notwithstanding anything contained in any other 
law for the time being in force, no document shall be inadmissible in evidence in any 
proceeding at the trial of a suit under this Act on the ground that it is not duly stamped 
or registered.] 

34 [S. 39. Alimony pendente lite — Where in any suit under this Act, it appears to the 
Court that either the wife or the husband, as the case may be, has no independent 
income sufficient for her or his support and the necessary expenses of the suit, it may, 
on the application of the wife or the husband order the defendant to pay to the plaintiff 
the expenses of the suit, and such weekly or monthly sum, during the suit as, having 
regard to the plaintiffs own income and the income of the defendant, it may seem to 
the Court to be reasonable: 

35 [Provided that the application for the payment of the expenses of the suit and such 
weekly or monthly sum during the suit, shall, as far as possible, be disposed of within 
sixty days from the date of service of notice on the wife or the husband, as the case 
may be.] 

36 [S. 40. Permanent alimony and maintenance.— (1) Any Court exercising jurisdiction 
under this Act may, at the time of passing any decree or at any time subsequent 
thereto, on an application made to it for the purpose by either the wife or the husband, 
order that the defendant shall pay to the plaintiff for her or his maintenance and 
support, such gross sum or such monthly or periodical sum, for a term not exceeding 
the life of the plaintiff as having regard to the defendant's own income and other 
property, if any, the income and other property of the plaintiff, the conduct of the parties 
and other circumstances of the case, it may seem to the Court to be just, and any such 
payment may be secured, if necessary, by a charge on the movable or immovable 
property of the defendant. 

(2) The Court if it is satisfied that there is change in the circumstances of either party 
at any time after it has made an order under sub-section (1), it may, at the instance of 
either party, vary, modify or rescind any such order in such manner as the Court may 
deem just. 

(3) The Court if it is satisfied that the party in whose favour, an order has been made 
under this section has remarried or, if such party is the wife, that she has not remained 
chaste, or, if such party is the husband, that he had sexual intercourse with any woman 
outside wedlock, it may, at the instance of the other party, vary, modify or rescind any 
such order in such manner as the Court may deem just.] 

S. 41. Payment of alimony to wife or to her trustee.— In all cases in which the Court 
shall make any decree or order for alimony it. may direct the same to be paid either to 
the wife herself, or to any trustee on her behalf to be approved by the Court 37 [or to a 
guardian appointed by the Court] and may impose any terms or restrictions which to 
the Court may seem expedient, and may from time to time appoint a new trustee 38 [or 
guardian], if for any reason it, shall appear to the Court expedient so to do. 

S. 42. Disposal of joint property.— In any suit under this Act the Court may make such 
provisions in the final decree as it may deem just and proper with respect to property 


presented at or about the time of marriage which may belong jointly to both the 
husband and wife. 

39 [S. 43. Suits to be heard in camera and may not be printed or published.— (1) Every 
suit filed under this Act shall be tried in camera and it shall not be lawful for any person 
to print or publish any matter in relation to any such case except a judgment of the 
Court printed or published with the previous permission of the Court. 

(2) If any, person prints or publishes any matter in contravention of the provisions 
contained in sub-s, (1), he shall be punishable with fine which may extend to one 
thousand rupees.] 

S. 44. Validity of trial.— Notwithstanding anything contained in section 19 or section 20, 
where in the case of a trial in a Parsi Matrimonial Court not less than 40 [three] 
delegates have attended throughout the proceedings, the trial shall not be invalid by 
reason of the absence during any part thereof of the other delegates. 

S. 45. Provisions of Civil Procedure Code to apply to suits under the Act.— The 

provisions of the Code of Civil Procedure 1908, shall, so far as the same may be 
applicable, apply to proceedings in suits instituted under this Act including proceedings 
in execution and orders subsequent to decree: 

41 [Provided that the presiding Judge shall read out to the delegates the relevant 
sections of this Act, and may, if he consider it necessary so to do, explain the same: 

Provided further that a verbatim record shall be made of what the presiding Judge 
reads out or explains to the delegates.] 

S. 46. Determination of questions of law and procedure and of fact.— In suits under 
this Act all questions of law and procedure shall be determined by the presiding Judge; 
but the decision on the facts shall be the decision of the majority of the delegates 
before whom the case is tried: 

Provided that, where such delegates are equally divided in opinion, the decision on the 
facts shall be the decision of the presiding Judge. 

S. 47. Appeal to High Court.— 42 [(1)] An appeal shall lie to the High Court from— 


(a) the decision of any Court established under this Act, whether a Chief 
Matrimonial Court or District Matrimonial Court, on the ground of the decision 
being contrary to some law or usage having the force of law, or of a substantial 
error or defect in the procedure or investigation of the case which may have 
produced error or defect in the decision of the case upon the merits, and on no 
other ground; and 

(b) the granting of leave by any such Court under sub-section (3) of section 29: 

Provided that such appeal shall be instituted within three calendar months after 
the decision appealed from shall have been pronounced. 

43 [(2) Every appeal under sub-section (1) shall be heard by a Bench of two Judges of 
the High Court.] 

S. 48. Liberty to parties to marry again.— When the time 44 [* * *] limited for appealing 
against any decree granting a divorce or annulling or dissolving a marriage shall have 
expired, and no appeal shall have been presented against such decree, or when any 
such appeal shall have been dismissed, or when in the result of any appeal a divorce 


has been granted or a marriage has been declared to be annulled or dissolved, but not 
sooner, it shall be lawful for the respective parties thereto to marry again 45 [* * *]. 

Chapter V 

Children of the Parties 

S. 49. Custody of children.— In any suit under this Act, the Court may from time to time 
pass such interim orders and make such provisions in the final decree as it may deem 
just and proper with respect to the custody, maintenance and education of the children 
under the age of 46 [eighteen years], the marriage of whose parents is the subject of 
such suit, and may, after the final decree upon application, by petition for this purpose, 
make, revoke, suspend or vary from time to time all such orders and provisions with 
respect to the custody, maintenance and education of such children as might have 
been made by such final decree or by interim orders in case the suit for obtaining such 
decree were still pending: 

47 [Provided that the application with respect to the maintenance and education of such 
children during the suit, shall, as far as possible, be disposed of within sixty days from 
the date of service of notice on the respondent.] 

S. 50. Settlement of wife's property for benefit of children.— In any case in which the 
Court shall pronounce a decree of divorce or judicial separation for adultery of the wife, 
if it shall be made to appear to the Court that the wife is entitled to any property either 
in possession or reversion, the Court may order such settlement as it shall think 
reasonable to be made of any part of such property, not exceeding one half thereof, for 
the benefit of the children of the marriage or any of them. 

Chapter VI 

Miscellaneous 

S. 51. Superintendence of High Court.— The High Court shall have superintendence 
over all Courts constituted under this Act subject, to its appellate jurisdiction in the 
same manner as it has over other Courts under 48 [Article 227 of the Constitution], and 
all the provisions of 49 [that article] shall apply to such Courts. 

S. 52. Applicability of provisions of the Act.—(1) The provisions of this Act shall apply 
to all suits to which the same are applicable whether the circumstances relied on 
occurred before or after the passing of this Act, and whether any decree or order 
referred to was passed under this Act or under the law in force before the passing of 
this Act, and where any proceedings are pending in any Court at the time of the 
commencement of this Act, the Court shall allow such amendment of the pleadings as 
may be necessary as 'the result of the coming into operation of this Act. 

(2) A Parsi who has contracted a marriage under the Parsi Marriage and Divorce Act 
1865, 50 or under this Act, even though such Parsi may change his or her religion or 
domicile, so long as his or her wife or husband is alive and so long as such Parsi has 
not been lawfully divorced from such wife or husband or such marriage has not lawfully 
been declared null and void or dissolved under the decree of a competent Court, under 
either of the said Acts, shall remain bound by the provisions of this Act. 

[S. 53. Repeal.— Repealed by the Repealing and Amending Act 1937 (20 of 1937), s. 3 
and Sch. II]. 

SCHEDULE I 


Table of prohibited degrees of consanguinity and affinity 


(See section 3) 

A man shall not marry his— 

1. Paternal grand-father's mother. 

2. Paternal grand-mother's mother. 

3. Maternal grand-father's mother. 

4. Maternal grand-mother's mother. 

5. Paternal grand-mother. 

6. Paternal grand-father's wife. 

7. Maternal grand-mother. 

8. Maternal grand-father's wife. 

9. Mother or step-mother. 

10. Father's sister or step-sister. 

11. Mother's sister or step-sister. 

12. Sister or step-sister. 

13. Brother's daughter or step-brother's daughter, or any direct lineal descendant of 
a brother or step-brother. 

14. Sister's daughter or step-sister's daughter, or any direct lineal descendant of a 
sister or step-sister. 

15. Daughter or step-daughter, or any direct lineal descendant of either. 

16. Son's daughter or step-son's daughter, or any direct lineal descendant of a son 
or step-son. 

17. Wife of son or step-son, or of any direct lineal descendant of a son or step-son. 

18. Wife of daughter's son or of step-daughter's son, or of any direct lineal 
descendant of a daughter or step daughter. 

19. Mother of daughter's husband. 

20. Mother of son's wife. 

21. Mother of wife's paternal grand-father. 

22. Mother of wife's paternal grand-mother. 

23. Mother of wife's maternal grand-father. 

24. Mother of wife's maternal grand-mother. 

25. Wife's paternal grand-mother. 

26. Wife's maternal grand-mother. 

27. Wife's mother or step-mother. 

28. Wife's father's sister. 

29. Wife's mother's sister. 

30. Father's brother's wife. 



31. Mother's brother's wife. 


32. Brother's son's wife. 

33. Sister's son's wife. 

A woman shall not marry her— 

1. Paternal grand-father's father. 

2. Paternal grand-mother's father. 

3. Maternal grand-father's father. 

4. Maternal grand-mother's father. 

5. Paternal grand-father. 

6. Paternal grand-mother's husband. 

7. Maternal grand-father. 

8. Maternal grand-mother's husband. 

9. Father or step-father. 

10. Father's brother or step-brother. 

11. Mother's brother or step-brother. 

12. Brother or step-brother. 

13. Brother's son or step-brother's son, or any direct lineal descendant of a brother 
or step-brother. 

14. Sister's son or step-sister's son, or any direct lineal descendant of sister or step¬ 
sister. 

15. Son, or step-son, or any direct lineal descendant of either. 

16. Daughter's son or step-daughter's son, or any direct lineal descendant of a 
daughter or step-daughter. 

17. Husband of daughter or of step-daughter, or of any direct lineal descendant of a 
daughter or step-daughter. 

18. Husband of son's daughter or of step-son's daughter, or of any direct lineal 
descendant of a son or step-son. 

19. Father of daughter's husband. 

20. Father of son's wife. 

21. Father of husband's paternal grand-father. 

22. Father of husband's paternal grand-mother. 

23. Father of husband's maternal grand-father. 

24. Father of husband's maternal grand-mother. 

25. Husband's paternal grand-father. 

26. Husband's maternal grand-father. 

27. Husband's father or step-father. 



28. Brother of husband's father. 


29. Brother of husband's mother. 

30. Husband's brother' son, or his direct lineal descendant. 

31. Husband's sister's son, or his direct lineal descendant. 

32. Brother's daughter's husband. 

33. Sister's daughter's husband. 

NOTE— In the above table the words 'brother' and 'sister' denote brother and sister of 
the whole as well as half blood. Relationship by step means relationship by marriages. 

SCHEDULE II 

(See section 6) 

CERTIFICATE OF MARRIAGE 


Date and place of marriage 
Names of the husband and wife 
Condition at the time of marriage 
Rank or profession 
Age 

Residence 

Names of the fathers or guardians 
Rank or profession 
Signatures of the officiating priest 
Signatures of the contracting parties 
Signatures of fathers or guardians of the 
contracting parties under 21 years of age 
Signatures of witnesses 

1. This Act has been extended to Dadra and Nagar Haveli by Regn. 6 of 1963 sec. 2 and Sch. I, 
(w.e.f. 1-7-1965). 

2. Subs, by Act 3 of 1951, s. 3 and Sch., for certain words (w.e.f. 1-4-1951). 

3. Subs, by the Adaptation of Laws (No. 3) Order, 1956, for certain words (w.e.f. 1-11-1956). 

4. Ins. by Act 26 of 1968, s. 3(1) and Sch, Pt. I (w.e.f. 24-5-1968). 

5. Appointed date is 22nd June 1936; see Gazette of India, 1936, Pt. I, p. 621. 

6. Subs, by the A.0.1937, for "Governor-General in Council" 

7. Subs, by the A.0.1937, for "Gazette of India". 

8. Section 3 re-numbered as sub-sec. (1) thereof by Act 5 of 1988, s. 2 (w.e.f. 15-4-1988). 

9. Subs, by sec. 2, Act 5 of 1988, for former clause (c) (w.e.f. 15-4-1988). 

10. Ins. by Act 5 of 1988, s. 2 (w.e.f. 15-4-1988). 

11. Repealed by this Act. 

12. The words 'or their fathers or guardians when they shall not have completed the age of 
twenty-one years' omitted by Act 5 of 1988, s. 3 (w.e.f. 15-4-1988). 

13. Subs, by the A.0.1950, for "Provincial Government". 

14. Subs, by Act 5 of 1988, s. 4, for the words 'by seven delegates', (w.e.f. 15-4-1988). 

15. Subs, by Act 5 of 1988, s. 4, for the words 'by seven delegates', (w.e.f. 15-4-1988). 

16. Subs, by the A.0.1937, for "Gazette of India". 



17. Ins. by Act 5 of 1988, s. 5 (w.e.f. 15-4-1988). 

18. Subs, by Act 5 of 1988, s. 6, for the words 'three' (w.e.f. 15-4-1988). 

19. Ins. by Act 5 of 1988, s. 7 (w.e.f. 15-4-1988). 

20. Subs, by Act 3 of 1951, s. 3 and Sch., for the words 'Part A States and Part C States'. 

21. Ins. by Act 5 of 1988, s. 7 (w.e.f. 15-4-1988). 

22. Ins. by Act 5 of 1988, s. 8 (w.e.f. 15-4-1988). 

23. Ins. by Act 5 of 1988, s. 8 (w.e.f. 15-4-1988). 

24. Subs, by Act 5 of 1988, s. 8, for "three years” (w.e.f. 15-4-1988). 

25. The words "a decree or order for judicial separation has been passed against the defendant 
or” omitted by Act 5 of 1988, s. 8 (w.e.f. 15-4-1988). 

26. Subs, by Act 5 of 1988, s. 8 for the words 'three years', (w.e.f. 15-4-1988). 

27. Clause (i) omitted by Act 5 of 1988, s. 8 (w.e.f. 15-4-1988). 

28. Ins. by Act 5 of 1988, s. 8 (w.e.f. 15-4-1988). 

29. Ins. by Act 5 of 1988, s. 9 (w.e.f. 15-4-1988). 

30. 15 April, 1988. 

31. Omitted by Act 5 of 1988, s. 10 (w.e.f. 15-4-1988). 

32. Ins. by Act 5 of 1988, s. 11 (w.e.f. 15-4-1988). 

33. Subs, by Act 5 of 1988, s. 12 for sec. 38 (w.e.f. 15-4-1988). 

34. Subs, by Act 5 of 1988, s. 13 for secs. 39 and 40 (w.e.f. 15-4-1988). 

35. Proviso Ins. by the Marriage Laws (Amendment) Act, 2001 (49 of 2001), s. 4 (w.e.f. 24-9- 
2001 ). 

36. Subs, by Act 5 of 1988, sec. 13, for section 40 (w.e.f. 15-4-1988). 

37. Ins. by Act 5 of 1988, s. 14 (w.e.f. 15-4-1988). 

38. Ins. by Act 5 of 1988, s. 14 (w.e.f. 15-4-1988). 

39. Subs, by Act 5 of 1988, s. 15 for sec. 43, (w.e.f. 15-4-1988). 

40. Subs, by Act 5 of 1988, s. 16 for the words 'five', (w.e.f. 15-4-1988). 

41. Ins. by Act 5 of 1988, s. 17 (w.e.f. 15-4-1988). 

42. Sec. 47 re-numbered as sub-sec. (1) thereof by Act 5 of 1988, s. 18 (w.e.f. 15-4-1988). 

43. Ins. by Act 5 of 1988, s. 18 (w.e.f. 15-4-1988). 

44. The word 'hereby' omitted by Act 5 of 1988, s. 19 (w.e.f. 15-4-1988). 

45. The words ", as if the prior marriage had been terminated by death" omitted by Act 5 of 
1988, s. 19 (w.e.f. 15-4-1988). 

46. Subs, by Act 5 of 1988, s. 20 for the words 'sixteen years' (w.e.f. 15-4-1988). 

47. Proviso Ins. by the Marriage Laws (Amendment) Act, 2001 (Act 49 of 2001), s. 5 (w.e.f. 24- 
9-2001). 

48. Subs, by the AO 1950, for the words and figure's. 107 of the Government of India Act'. 

49. Subs, by Act 36 of 1957, s. 3 and Sch. II, for the words 'that section' (w.e.f. 17-9-1957). 

50. Repealed by this Act. 
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APPENDIX X THE DISSOLUTION OF MUSLIM MARRIAGE ACT, 
1939 


(8 of 1939) 

[17th March, 1939] 

An Act to consolidate and clarify the provisions of Muslim Law Relating to suits for 
dissolution of marriage by women married under Muslim law and to remove doubts as to 
the effect of the renunciation of Islam by a married Muslim woman on her marriage tie. 

WHEREAS it is expedient to consolidate and clarify the provisions of Muslim law 
relating to suits for dissolution of marriage by women married under Muslim law and to 
remove doubts as to the effect of the renunciation of Islam by a married Muslim 
woman on her marriage tie: 

It is hereby enacted as follows:— 

S. 1. Short title and extent.— (1) This Act may be called the Dissolution of Muslim 
Marriages Act, 1939. 

(2) It extends to the whole of India 1 [ 2 [except the State of Jammu and Kashmir]]. 

STATE AMENDMENTS 

Pondicherry.— After sub-section (2) of section 1, the following proviso shall be added:— 

Provided that nothing contained in this Act shall apply to Renoncants of the Union 
Territory of Pondicherry. 

S. 2. Grounds for decree for dissolution of marriage.— A woman married under Muslim 
law shall be entitled to obtain a decree for the dissolution of her marriage on any one or 
more of the following grounds, namely.— 

(i) that the whereabouts of the husband have not been known for a period of four 
years; 

(ii) that the husband has neglected or has failed to provide for her maintenance for 
a period of two years; 

(iii) that the husband has been sentenced to imprisonment for a period of seven 
years or upwards; 

(iv) that the husband has failed to perform, without reasonable cause his marital 
obligations for a period of three years; 

(v) that the husband was impotent at the time of the marriage and continues to be 
so; 

(vi) that the husband has been insane for a period of two years or is suffering from 
3 [***] virulent venereal disease; 

(vii) that she having been given in marriage by her father or other guardian before 
she attained the age of fifteen years, repudiated the marriage before attaining 
the age of eighteen years: 

Provided that the marriage has not been consummated:— 


(viii) that the husband treats her with cruelty, that is to say.— 


(a) habitually assaults her or makes her life miserable by cruelty of conduct 
even if such conduct does not amount to physical ill-treatment, or 

(b) associates with women of evil repute or leads an infamous life, or 

(c) attempts to force her to lead an immoral life, or 

(d) disposes of her property or prevents her exercising her legal rights over 
it, or 

(e) obstructs her in the observance of her religious profession or practice, 
or 

(f) if he has more wives than one, does not treat her equitably in 
accordance with the injunctions of the Quran; 

(ix) on any other ground which is recognised as valid for the dissolution of 
marriages under Muslim law: 

Provided that— 


(a) no decree shall be passed on ground (iii) until the sentence has become 
final; 

(b) a decree passed on ground (i) shall not take effect for a period of six 
months from the date of such decree, and if the husband appears either 
in person or through an authorised agent within that period and satisfies 
the Court that he is prepared to perform his conjugal duties, the Court 
shall set aside the said decree; and 

(c) before passing a decree on ground (v) the Court shall on application by 
the husband, make an order requiring the husband to satisfy the Court, 
within a period of one year from the date of such order that he has 
ceased to be impotent, and if the husband so satisfies the Court within 
such period, no decree shall be passed on the said ground. 

S. 3. Notice to be served on heirs of the husband when the husband's whereabouts are 
not known. -In a suit to which clause (i) of section 2 applies.— 


(a) the names and addresses of the persons who would have been the heirs of the 
husband under Muslim law if he had died on the date of the filing of the plaint 
shall be stated in the plaint. 

(b) notice of the suit shall be served on such persons, and 

(c) such persons shall have the right to be heard in the suit: 

Provided that paternal uncle and brother of the husband, if any, shall be cited as 
party even if he or they are not heirs. 

S. 4. Effect of conversion to other faith.— The renunciation of Islam by married Muslim 
woman or her conversion to a faith other than Islam shall not by itself operate to 
dissolve her marriage: 

Provided that after such renunciation, or conversion, the woman shall be entitled to 
obtain a decree for the dissolution of her marriage on any of the grounds mentioned in 
section 2; 



Provided further that provisions of this section shall not apply to a woman converted to 
Islam from some other faith who re-embraces her former faith. 

S. 5. Rights of dower not to be affected.— Nothing contained in this Act shall affect any 
right which a married woman may have under Muslim law to her dower or any part 
thereof on the dissolution of her marriage. 

S. 6. Repeal of Section 5 of Act XXVI of 1937.— Section 5 of the Muslim Personal Law 
(Shariat) Application Act, 1937, is hereby repealed (Repealed by Act XXV of 1942)] 

PAKISTAN LAW (AMENDMENT) 

1. (i) It extends to all the provinces and the capital of the Federation, 

2. (ii-a) that the husband has taken an additional wife in contravention of the provisions 
of the Muslim Family Laws Ordinance, 1961; 

(iii) that she, having been given in marriage by her father or other guardian before he 
attained the age of sixteen years, repudiated the marriage before attaining the age of 
eighteen years: 

Provided that the marriage has been consummated. 

1. Subs, by the Adaptation of Laws (No. 3) Order, 1956, for "Part B States". 

2. Subs, by Act 48 of 1959, s. 3 and Sch. I (w.e.f. 1 -2-1960). 

3. The words "leprosy or" omitted by Act 6 of 2019, sec. 3 [w.e.f. 1-3-2019, vide S.O. 1061(E), 
dated 28th February, 2019], 
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APPENDIX XI THE MUSLIM PERSONAL LAW (SHARIAT) 
APPLICATION ACT, 1937 


1 (Act 26 of 1937) 

[7th October, 1937] 

An Act to make provision for the application of the Muslim Personal Law (Shariat) to 
Muslims 2 [* * *] 

WHEREAS it is expedient to make provision for the application of the Muslim Personal 
Law (Shariat) to Muslims 3 [* * *]; 

It is hereby enacted as follows:- 

S. 1. Short title and extent.—(1) This Act may be called the Muslim Personal Law 
(Shariat) Application Act 1937. 

(2) It extends 4 - to 5 [the whole of India 6 [except the State of Jammu and Kashmir]] [* 
* *] 

STATE AMENDMENT 

Pondicherry.— In its application to the Union Territory of Pondicherry, in S. 1, after sub-s. 
(2), ins. the following proviso, namely:- 

"Provided that nothing contained in this Act shall apply to the Renoncants of the Union 
Territory of Pondicherry".—Act 26 of 1968, S. 3 and Sch. 

S. 2. Application of Personal Law to Muslims.— Notwithstanding any custom or usage 
to the contrary, in all questions (save questions relating to agricultural land) regarding 
intestate succession, special property of females, including personal property inherited 
or obtained under contract or gift or any other provision of Personal Law, marriage, 
dissolution of marriage, including talaq, Ha, zihar, Han, khula and mubaraat, maintenance, 
dower, guardianship, gifts, trusts and trust properties, and wakfs (other than charities 
and charitable institutions and charitable and religious endowments) the rule of 
decision in cases where the parties are Muslims shall be the Muslim Personal law 
(Shariat). 

STATE AMENDMENT 

Andhra Pradesh.— Same as that of Tamil Nadu.—A.P (Andhra Area) Amendment Act 
(18 of 1949). 

Kerala.— Same as that of Tamil Nadu except that between the words "trust properties 
and wakfs" and "the rule of decision in cases", the words and brackets, "(other than 
charities and charitable institutions and charitable and religious endowments)" are to 
be added.-Kerala Act 42 of 1963, S. 3 (w.e.f. 12-12-1963). 

Tamil Nadu.— In its application to the State of Tamil Nadu, for S. 2, substitute the 
following section, namely:— 

"2. Application of Personal Law to Muslims. -Notwithstanding any custom or usage to 
the contrary, in all questions regarding interstate succession, special property of 
females, including personal property inherited or obtained under contract or gift or any 
other provision of personal law, marriage, dissolution of marriage, including talaq, ilia, 


zihar, lian, khula and mubaraat, maintenance, dower, guardianship, gifts, trusts and trust 
properties and wakfs the rule of decision in cases where the parties are Muslims shall 
be the Muslim Personal Law (Shariat)".—T.N. Act 18 of 1949, S. 2 (w.e.f. 12-7-1949), as 
amended by T.N. Act 25 of 1957. This has been extended to the transferred territories 
(/.e.) the Kanyakumari district and the Shencottah taluk of the Tirunelveli district in 
Tamil Nadu, by T.N. Act 23 of 1960. It has also been extended to the territories added to 
Tamil Nadu under the Central Act 56 of 1959—See T.N. (Added Territories) Adaptation 
of Laws Order, 1961. 

S. 3. Power to make a declaration.—(1) Any person who satisfies the prescribed 
authority— 


(a) that he is a Muslim, and 

(b) that he is competent to contract within the meaning of section 11 of the Indian 
Contract Act 1872, and 

(c) that he is a resident of 8 [the territories to which this Act extends] 

may by declaration in the prescribed form and filed before the prescribed authority 
declare that he desires to obtain the benefit of 9 [the provisions of this section], and 
thereafter the provisions of section 2 shall apply to the declarant and all his minor 
children and their descendants as if in addition to the matters enumerated therein 
adoption, wills and legacies were also specified. 

(2) Where the prescribed authority refuses to accept a declaration under sub-section 

(1) , the person desiring to make the same may appeal to such officer as the 10 [State] 
Government may by general or special order, appoint is this behalf, and such office 
may, if he is satisfied that the appellant is entitled to make the declaration, order the 
prescribed authority to accept the same. 

S. 4. Rule-making power.—(1) The 11 [State] Government may make rules to carry into 
effect the purposes of this Act. 

(2) In particular and without prejudice to the generality of the foregoing powers, such 
rules may provide for all or any of the following matters, namely:- 


(a) for prescribing the authority before whom and the form in which declarations 
under this Act shall be made; 

(b) for prescribing the fees to be paid for the filing of declaration and for the 
attendance at private residences of any person in the discharge of his duties 
under this Act; and for prescribing the times at which such fees shall be payable 
and the manner in which they shall be levied. 

(3) Rules made under the provisions of this section shall be published, in the Official 
Gazette and shall thereupon have effect as if enacted in this Act. 

2 [(4) Every rule made by the State Government under this Act shall be laid, as soon as 
it is made, before the State Legislature]. 

S. 5. Dissolution of marriage by Court in certain circumstances.— [Repealed by the 
Dissolution of Muslim Marriages Act, 1939 (8 of 1939), s. 6 (w.e.f. 17-3-1939)]. 

S. 6. Repeals.— ! [The undermentioned provisions] of the Acts and Regulations 
mentioned below shall be repealed in so far as they are inconsistent with the provisions 
of the Act, namely:— 


(1) Section 26 of the Bombay Regulation IV of 1827; 

(2) Section 16 of the Madras Civil Courts Act, 1873 (3 of 1873); 14 [* * *]; 

(4) Section 3 of the Oudh Laws Act, 1876 (18 of 1876); 

(5) Section 5 of the Punjab Laws Act, 1872 (4 of 1872); 

(6) Section 5 of the Central Provinces Laws Act, 1875 (20 of 1875); and 

(7) Section 4 of the Ajmere Laws Regulation, 1877 (Reg 3 of 1877). 

1. This Act has been amended in Madras by Madras Act 18 of 1949. The Act has been 

extended to the Union Territories of (1) Dadra and Nagar Haveli by Regulation 6 of 1963; (2) 

Lacadive, Minicoy and Amindivi Islands by Regulation 8 of 1965. These Islands are known as 
Union Territory of Lakshadweep vide Act 34 of 1973. 

2. The words 'in the Provinces of India' omitted by the Adaptation of Laws Order, 1950. 

3. The words “in the Provinces of India" omitted by AO 1950. 

4. Extended to Pondicherry by Act 26 of 1968, sec. 3 and Schedule, Part I, subject to the 
following modifications:— 

5. Subs, by the AO 1950, for the words 'all the Provinces of India'. 

"Provided that nothing contained in this Act shall apply to the Renoncants of the Union territory 
of Pondicherry." (w.e.f. 24-5-1968). 

6. Subs, by the Miscellaneous Personal Laws (Extension) Act 1959 (48 of 1959) (w.e.f. 1-2- 
1960). 

7. The words 'excluding the North-West Frontier Province' omitted by the Indian Independence 
(Adaptation of Central Acts and Ordinances) Order 1948. 

8. Subs, by the Adaptation of Laws (No. 3) Order 1956, for the words 'a Part A State or a Part C 
State'. 

9. Subs, by the Muslim Personal Law (Shariat) Application (Amendment) Act, 1943 (16 of 
1943), for the words 'this Act' (w.e.f. 7-4-1943). 

10. Subs, by the Adaptation of Laws Order, 1950, for the words 'Provincial'. 

11. Subs, by the Adaptation of Laws Order, 1950, for the words "Provincial". 

12. Ins. by Act 20 of 1983, s. 2 and Sch. (w.e.f. 15-3-1984). 

13. Subs, by the Muslim Personal Law (Shariat) Application (Amendment) Act, 1943, sec. 3, for 
the words 'Provisions'. 

14. The brackets, figures and words '(3) sec. 37 of the Bengal, Agra and Assam Civil Courts Act, 
1887' omitted by Act 16 of 1943, s. 3. This omission has the effect of reviving the operation of 
section 37 of that Act. 
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APPENDIX XII THE MUSLIM WOMEN (PROTECTION OF RIGHTS 
ON DIVORCE) ACT, 1986 

(Act 25 of 1986) 

[19th May, 1986] 

An Act to protect the rights of Muslim women who have been divorced by or have 
obtained divorce from their husbands and to provide for matters connected therewith or 
incidental thereto. 

BE it enacted by Parliament in the Thirty-seventh year of the Republic of India as 
follows:— 

S. 1. Short title and extent.— (1) This Act may be called the Muslim Women (Protection 
of Rights on Divorce) Act, 1986. 

(2) It extends to the whole of India except the State of Jammu and Kashmir. 

S. 2. Definitions.— In this Act, unless the context otherwise requires,— 

(a) 'divorced woman' means a Muslim woman who was married according to 
Muslim law, and has been divorced by, or has obtained divorce from her 
husband in accordance with Muslim law; 

(b) 'iddat period' means, in the case of a divorced woman,— 

(i) three menstrual courses after the date of divorce, if she is subject to 
menstruation; 

(ii) three lunar months after her divorce, if she is not subject to menstruation; 
and 

(iii) if she is enceinte at the time of her divorce, the period between the 
divorce and the delivery of her child or the termination of her pregnancy, 
whichever is earlier; 

(c) 'Magistrate' means a Magistrate of the First class exercising jurisdiction under 
the Code of Criminal Procedure, 1973 in the area where the divorced woman 
resides; 

(d) 'prescribed' means prescribed by rules made under this Act. 

S. 3. Mahr or other properties of Muslim woman to be given to her at the time of 
divorce.— (1) Notwithstanding anything contained in any other law for the time being in 
force, a divorced woman shall be entitled to— 


(a) a reasonable and fair provision and maintenance to be made and paid to her 
within the iddat period by her former husband; 

(b) where she herself maintains the children born to her before or after her divorce, 
a reasonable and fair provision and maintenance to be made and paid by her 
former husband for a period of two years from the respective dates of birth of 
such children; 


(c) an amount equal to the sum of mahr or dower agreed to be paid to her at the 
time of her marriage or at any time thereafter according to Muslim law; and 



(d) all the properties given to her before or at the time of marriage or after her 
marriage by her relatives or friends or the husband or any relatives of the 
husband or his friends. 

(2) Where a reasonable and fair provision and maintenance or the amount of mahr or 
dower due has not been made or paid or the properties referred to in clause (d) of sub¬ 
section (1) have not been delivered to a divorced woman on her divorce, she or any one 
duly authorised by her may, on her behalf, make an application to a Magistrate for an 
order for payment of such provision and maintenance, mahr or dower or the delivery of 
properties, as the case may be. 

(3) Where an application has been made under sub-section (2) by a divorced woman, 
the Magistrate may, if he is satisfied that- 


(a) her husband having sufficient means, has failed or neglected to make or pay her 
within the iddat period a reasonable and fair provision and maintenance for her 
and the children; or 

(b) the amount equal to the sum of mahr or dower has not been paid or that the 
properties referred to in clause (d) of sub-section (1) have not been delivered to 
her, 

make an order, within one month of the date of the filing of the application, directing 
her former husband to pay such reasonable and fair provision and maintenance to the 
divorced woman as he may determine as fit and proper having regard to the needs of 
the divorced woman, the standard of life enjoyed by her during her marriage and the 
means of her former husband or, as the case may be, for the payment of such mahr or 
dower or the delivery of such properties referred to in clause (d) of sub-section (1) to 
the divorced woman: 

Provided that if the Magistrate finds it impracticable to dispose of the application within 
the said period, he may, for reasons to be recorded by him, dispose of the application 
after the said period. 

(4) If any person against whom an order has been made under sub-section (3) fails 
without sufficient cause to comply with the order, the Magistrate may issue a warrant 
for levying the amount of maintenance or mahr or dower due in the manner provided 
for levying fines under the Code of Criminal Procedure, 1973 (2 of 1974), and may 
sentence such person, for the whole or part of any amount remaining unpaid after the 
execution of the warrant, to imprisonment for a term which may extend to one year or 
until payment if sooner made, subject to such person being heard in defence and the 
said sentence being imposed according to the provisions of the said Code. 

S. 4. Order for payment of maintenance.— (1) Notwithstanding anything contained in 
the foregoing provisions of this Act or in any other law for the time being in force, 
where the Magistrate is satisfied that a divorced woman has not remarried and is not 
able to maintain herself after the iddat period, he may make an order directing such of 
her relatives as would be entitled to inherit her property on her death according to 
Muslim law to pay such reasonable and fair maintenance to her as he may determine 
fit and proper, having regard to the needs of the divorced woman, the standard of life 
enjoyed by her during her marriage and the means of such relatives and such 
maintenance shall be payable by such relatives in the proportions in which they would 
inherit her property and at such periods as he may specify in his order: 

Provided that where such divorced woman has children, the Magistrate shall order only 
such children to pay maintenance to her, and in the event of any such children being 
unable to pay such maintenance, the Magistrate shall order the parents of such 
divorced woman to pay maintenance to her: 



Provided further that if any of the parents is unable to pay his or her share of the 
maintenance ordered by the Magistrate on the ground of his or her not having the 
means to pay the same, the Magistrate may, on proof of such inability being furnished 
to him, order that the share of such relatives in the maintenance ordered by him be paid 
by such of the other relatives as may appear to the Magistrate to have the means of 
paying the same in such proportions as the Magistrate may think fit to order. 

(2) Where a divorced woman is unable to maintain herself and she has no relative as 
mentioned in sub-section (1) or such relatives or any one of them have not enough 
means to pay the maintenance ordered by the Magistrate or the other relatives have 
not the means to pay the shares of those relatives whose shares have been ordered by 
the Magistrate to be paid by such other relatives under the second proviso to sub¬ 
section (1), the Magistrate may, by order direct the State Wakf Board established under 
section 9 of the Wakf Act, 1954 (29 of 1954), or under any other law for the time being 
in force in a State, functioning in the area in which the woman resides, to pay such 
maintenance as determined by him under sub-section (1) or, as the case may be, to pay 
the shares of such of the relatives who are unable to pay, at such periods as he may 
specify in his order. 

S. 5. Option to be governed by the provisions of sections 125 to 128 of Act 2 of 1974. 

—If on the date of the first hearing of the application under sub-section (2) of section 3, 
a divorced woman and her former husband declare, by affidavit or any other declaration 
in writing in such form as may be prescribed, either jointly or separately, that they would 
prefer to be governed by the provisions of sections 125 to 128 of the Code of Criminal 
Procedure, 1973 (2 of 1974), and file such affidavit or declaration in the court hearing 
the application, the Magistrate shall dispose of such application accordingly. 

Explanation .—For the purposes of this section, 'date of the first hearing of the 
application' means the date fixed in the summons for the attendance of the respondent 
to the application. 

S. 6. Power to make rules.— (1) The Central Government may, by notification in the 
Official Gazette, make rules for carrying out the purposes of this Act. 

(2) In particular and without prejudice to the foregoing power, such rules may provide 
for- 

(a) the form of the affidavit or other declaration in writing to be filed under section 5; 

(b) the procedure to be followed by the Magistrate in disposing of applications 
under this Act, including the serving of notices to the parties to such 
applications, dates of hearing of such applications and other matters; 

(c) any other matter which is required to be or may be prescribed. 

(3) Every rule made under this Act shall be laid, as soon as may be after it is made, 
before each House of Parliament, while it is in session, for a total period of thirty days 
which may be comprised in one session or in two or more successive sessions, and if, 
before the expiry of the session immediately following the session or the successive 
sessions aforesaid, both Houses agree in making any modification in the rule or both 
Houses agree that the rule should not be made, the rule shall, thereafter have effect 
only in such modified form or be of no effect, as the case may be, so, however, that any 
such modification or annulment shall be without prejudice to the validity of anything 
previously done under that rule. 

S. 7. Transitional provisions.— Every application by a divorced woman under section 
125 or under section 127 of the Code of Criminal Procedure 1973 pending before a 
Magistrate on the commencement of this Act, shall, notwithstanding anything 



contained in that Code and subject to the provisions of section 5 of this Act, be 
disposed of by such Magistrate in accordance with the provisions of this Act. 
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APPENDIX XIII THE GUARDIANS AND WARDS ACT, 1890 

(Act 8 of 1890) 

[21st March, 1890] 

An Act to consolidate and amend the law relating to guardians and wards. 

WHEREAS it is expedient to consolidate and amend the law relating to guardian and 
ward; it is hereby enacted as follows:— 

Chapter I 

Preliminary 

S. 1. Title, extent and commencement.—(1) This Act may be called the Guardians and 
Wards Act, 1890. 

1 (2) It extends to whole of India 2 [except the State of Jammu and Kashmir]. 3 [* * *]; 4 - 
[* * *] 

(3) It shall come into force on the first day of July 1890. 

S. 2. [Repealed by the Repealing Act, 1938, s. 2 and Sch.]. 

S. 3. Saving of jurisdiction of Courts of Wards and Chartered High Courts.— This Act 
shall be read subject to every enactment heretofore or hereafter passed relating to any 
Courts of Wards by 5 [any competent Legislature, authority or person in 0 [any State to 
which this Act extends]]; and nothing in this Act shall be construed to effect or in any 
way derogate from, the jurisdiction or authority of any Courts of Wards, or to take away 
any power possessed by 7 [any High Court 3 [***]]. 

S. 4. Definitions.— In this Act, unless there is something repugnant in the subject or 
context,— 

(1) 'minor' means a person who, under the provisions of the Indian Majority Act, 
1875 (9 of 1875), is to be deemed not to have attained his majority; 

(2) 'guardian' means a person having the care of the person of a minor or of his 
property or of both his person and property; 

(3) 'ward' means a minor for whose person or property or both there is a guardian; 

(4) 'District Court' has the meaning assigned to that expression in the Code of Civil 
Procedure, 1882 (14 of 1882), 9 and includes a High Court in the exercise of its 
ordinary original civil jurisdiction; 

10 (5) 'the court'means— 

(a) the district court having jurisdiction to entertain an application under 
this Act for an order appointing or declaring a person to be a guardian; 
or 

(b) where a guardian has been appointed or declared in pursuance of any 
such application— 

(i) the court which, or the court of the officer who, appointed or 
declared the guardian or is under this Act deemed to have 


appointed or declared the guardian; or 


(ii) in any matter relating to the person of the ward the district court 
having jurisdiction in the place where the ward for the time 
being ordinarily resides; or 

(c) in respect of any proceeding transferred under section 4A, the court of 
the officer to whom such proceeding has been transferred;] 

(6) 'Collector' means the chief officer in-charge of the revenue administration of a 
district and includes any officer whom the State Government, by notification in 
the Official Gazette may, by name or in virtue of his office, appoint to be a 
Collector in any local area or with respect to any class of persons, for all or any 
of the purposes of this Act; 

11 (7) [***]; and 

(8) 'prescribed' means prescribed by rules made by the High Court under this Act. 

STATE AMENDMENT 

West Bengal.— In section 4, in clause (4), for the words "a High Court in the 

exercise of its ordinary original civil jurisdiction", substitute the words "as respects the 
City of Calcutta as defined in the City Civil Court Act, 1953, the City Civil Court 
established under that Act." 

[Vide West Bengal Act 21 of 1953, section 22 and Schedule II (w.e.f. 23-2-1957).] 

12 [S. 4A. Power to confer jurisdiction on subordinate judicial officers and to transfer 
proceedings to such officers.— (1) The High Court may, by general or special order, 
empower any officer exercising original civil jurisdiction subordinate to a district court, 
or authorise the Judge of any district court to empower any such officer subordinate to 
him, to dispose of any proceedings under this Act transferred to such officer under the 
provisions of this section. 

(2) The Judge of a district court may, by order in writing, transfer at any stage any 
proceeding under this Act pending in his court for disposal to any officer subordinate to 
him empowered under sub-section (1). 

(3) The Judge of a district court may at any stage transfer to his own court or to any 
officer subordinate to him empowered under sub-section (1) any proceeding under this 
Act pending in the court of any other such officer. 

(4) When any proceedings are transferred under this section in any case in which a 
guardian has been appointed or declared, the Judge of the district court may, by order 
in writing, declare that the court of the Judge or officer to whom they are transferred 
shall, for all or any of the purposes of this Act, be deemed to be the court which 
appointed or declared the guardian]. 

Chapter II 

Appointment and Declaration of Guardians 

S. 5. Power of parents to appoint in case of European British subjects.— [Rep. by the 
Part B States (Laws) Act, 1951 (3 of 1951), s. 3 and Sch.]. 

S. 6. Saving of power to appoint in other cases.— In the case of a minor, 1 [* * *] 
nothing in this Act shall be construed to take away or derogate from any power to 


appoint a guardian of his person or property or both, which is valid by the law to which 
the minor is subject. 

S. 7. Power of the court to make order as to guardianship.—(1) Where the court is 
satisfied that it is for the welfare of a minor that an order should be made- 


fa) appointing a guardian of his person or property, or both, or 

(b) declaring a person to be such a guardian, 
the court may make an order accordingly. 

(2) An order under this section shall imply the removal of any guardian who has not 
been appointed by will or other instrument or appointed or declared by the court. 

(3) Where a guardian has been appointed by will or other instrument or appointed or 
declared by the court, an order under this section appointing or declaring another 
person to be guardian in his stead shall not be made until the powers of the guardian 
appointed or declared as aforesaid have ceased under the provisions of this Act. 

S. 8. Persons entitled to apply for order.— An order shall not be made under the last 
foregoing section except on the application of— 


(a) the person desirous of being, or claiming to be, the guardian of the minor; or 

(b) any relative or friend of the minor; or 

(c) the Collector of the district or other local area within which the minor ordinarily 
resides or in which he has property; or 

(d) the Collector having authority with respect to the class to which the minor 
belongs. 

S. 9. Court having jurisdiction to entertain application.—(1) If the application is with 
respect to the guardianship of the person of the minor, it shall be made to the district 
court having jurisdiction in the place where the minor ordinarily resides. 

(2) If the application is with respect to the guardianship of the property of the minor, it 
may be made either to the district court having jurisdiction in the place where the minor 
ordinarily resides, or to a district court having jurisdiction in a place where he has 
property. 

(3) If an application with respect to the guardianship of the property of a minor is made 
to a district court other than that having jurisdiction in the place where the minor 
ordinarily resides, the court may return the application if in its opinion the application 
would be disposed of more justly or conveniently by any other district court having 
jurisdiction. 

S. 10. Form of application.—(1) If the application is not made by the Collector, it shall 
be by petition signed and verified in manner prescribed by the Code of Civil Procedure, 
1882 (14 of 1882) 14 - for the signing and verification of a plaint, and stating, so far as 
can be ascertained,— 


(a) the name, sex, religion, date of birth and ordinary residence of the minor; 

(b) where the minor is a female, whether she is married, and if so, the name and age 
of her husband; 

(c) the nature, situation and approximate value of the property, if any, of the minor; 


(d) the name and residence of the person having the custody or possession of the 
person or property of the minor; 

(e) what near relations the minor has, and where they reside; 

(f) whether a guardian of the person or property or both, of the minor has been 
appointed by any person entitled or claiming to be entitled by the law to which 
the minor is subject to make such an appointment; 

(g) whether an application has at any time been made to the court or to any other 
court with respect to the guardianship of the person or property or both, of the 
minor, and if so, when, to what court and with what result; 

(h) whether the application is for the appointment or declaration of a guardian of 
the person of the minor, or of his property, or of both; 

(i) where the application is to appoint a guardian, the qualifications of the proposed 
guardian; 

(j) where the application is to declare a person to be a guardian, the grounds on 
which that person claims; 

(k) the causes which have led to the making of the application; and 

(l) such other particulars, if any, as may be prescribed or as the nature of the 
application renders it necessary to state. 

(2) If the application is made by the Collector, it shall be by letter addressed to the court 
and forwarded by post or in such other manner as may be found convenient, and shall 
state as far as possible the particulars mentioned in sub-section (1). 

(3) The application must be accompanied by a declaration of the willingness of the 
proposed guardian to act, and the declaration must be signed by him and attested by at 
least two witnesses. 

S. 11. Procedure on admission of application.—(1 ) If the court is satisfied that there is 
ground for proceeding on the application, it shall fix a day for the hearing thereof, and 
cause notice of the application and of the date fixed for the hearing — 


(a) to be served in the manner directed in the Code of Civil Procedure, 1882 (14 of 
1882) 15 - on- 

(i) the parents of the minor if they are residing in ' [any State to which this 
Act extends;] 

(ii) the person, if any, named in the petition or letter as having the custody or 
possession of the person or property of the minor; 

(iii) the person proposed in the application or letter to be appointed or 
declared guardian, unless that person is himself the applicant; and 

(iv) any other person to whom, in the opinion of the court special notice of 
the applicant should be given; and 

(b) to be posted on some conspicuous part of the court-house and of the residence 
of the minor, and otherwise published in such manner as the court, subject to 
any rules made by the High Court under this Act, thinks fit. 

(2) The State Government may, by general or special order, require that when any part 
of the property described in a petition under section 10, sub-section (1), is land of 
which a Court of Wards could assume the superintendence, the court shall also cause 


a notice as aforesaid to be served on the Collector in whose district the minor ordinarily 
resides and on every Collector in whose district any portion of the land is situate, and 
the Collector may cause the notice to be published in any manner he deems fit. 

(3) No charge shall be made by the court or the Collector for the service or publication 
of any notice served or published under sub-section (2). 

S. 12. Power to make interlocutory order for production of minor and interim 
protection of person and property.— (1) The court may direct that the person, if any, 
having the custody of the minor, shall produce him or cause him to be produced at 
such place and time and before such person as it appoints, and may make such order 
for the temporary custody and protection of the person or property of the minor as it 
thinks proper. 

(2) If the minor is a female who ought not to be compelled to appear in public, the 
direction under sub-section (1) for her production shall require her to be produced in 
accordance with the customs and manners of the country. 

(3) Nothing in this section shall authorize- 


(a) the court to place a female minor in the temporary custody of a person claiming 
to be her guardian on the ground of his being her husband, unless she is already 
in his custody with the consent of her parents, if any, or 

(b) any person to whom the temporary custody and protection of the property of a 
minor is entrusted to dispossess otherwise than by due course of law any 
person in possession of any of the property. 

S. 13. Hearing of evidence before making of order.— On the day fixed for the hearing of 
the application or as soon afterwards as may be, the court shall hear such evidence as 
may be adduced in support of or in opposition to, the application. 

S. 14. Simultaneous proceedings in different courts.— (1) If proceedings for the 
appointment or declaration of a guardian of a minor are taken in more courts than one, 
each of those courts shall, on being apprised of the proceedings in the other court or 
courts, stay the proceedings before itself. 

(2) If the courts are both or all subordinate to the same High Court, they shall report the 
case to the High Court, and the High Court shall determine in which of the courts the 
proceedings with respect to the appointment or declaration of a guardian of the minor 
shall be had. 

17 [(3) In any other case in which proceedings are stayed under sub-section (1), the 
court shall report the case to, and be guided by such orders as they may receive from 
their respective State Governments.] 

S. 15. Appointment or declaration of several guardians.— (1) If the law to which the 
minor is subject admits of his having two or more joint guardians of his person or 
property or both, the court may, if it thinks fit, appoint or declare them. 

1 8 .J* * *j 

(4) Separate guardians may be appointed or declared of the person and of the property 
of a minor. 

(5) If a minor has several properties, the court may, if it thinks fit, appoint or declare a 
separate guardian for any one or more of the properties. 


S. 16. Appointment or declaration of guardian for property beyond jurisdiction of the 
court.— If the court appoints or declares a guardian for any property situate beyond the 
local limits of its jurisdiction, the court having jurisdiction in the place where the 
property is situate shall, on production of a certified copy of the order appointing or 
declaring the guardian accept him as duly appointed or declared and give effect to the 
order. 

S. 17. Matters to be considered by the court in appointing guardian.— (1) In appointing 
or declaring the guardian of a minor, the court shall, subject to the provisions of this 
section, be guided by what, consistently with the law to which the minor is subject, 
appears in the circumstances to be for the welfare of the minor. 

(2) In considering what will be for the welfare of the minor, the court shall have regard 
to the age, sex and religion of the minor, the character and capacity of the proposed 
guardian and his nearness of kin to the minor, the wishes, if any, of a deceased parent, 
and any existing or previous relations of the proposed guardian with the minor or his 
property. 

(3) If minor is old enough to form an intelligent preference, the court may consider that 
preference. 

1 9 .[* * *] 

(5) The court shall not appoint or declare any person to be a guardian against his will. 

S. 18. Appointment or declaration of Collector in virtue of office.— Where a Collector is 
appointed or declared by the court in virtue of his office to be guardian of the person or 
property or both, of a manor, the order appointing or declaring him shall be deemed to 
authorise and require the person for the time being holding the office to act as guardian 
of the minor with respect to his person or property or both, as the case may be. 

S. 19. Guardian not to be appointed by the court in certain cases.— Nothing in this 
Chapter shall authorise the court to appoint or declare a guardian of the property of a 
minor whose property is under the superintendence of a Court of Wards or to appoint 
or declare a guardian of the person- 


fa) of a minor who is married female and whose husband is not, in the opinion of 
court, unfit to be guardian of her person; or 

20 (b) of a minor, other than a married female, whose father or mother is living and 
is not, in the opinion of the court, unfit to be guardian of the person of the 
minor; or] 

(c) of a minor whose property is under the superintendence of a Court of Wards 
competent to appoint a guardian of the person of the minor. 

Chapter III 

Duties, Rights and Liabilities of Guardians 

S. 20. Fiduciary relation of guardian to ward.— (1) A guardian stands in a fiduciary 
relation to his ward, and, save as provided by the will or other instrument, if any, by 
which he was appointed, or by this Act, he must not make any profit out of his office. 

(2) The fiduciary relation of a guardian to his ward extends to and affects purchases by 
the guardian of the property of the ward, and by the ward of the property of the 
guardian, immediately or soon after the ward has ceased to be a minor and generally all 
transactions between them while the influence of the guardian still lasts or is recent. 


S. 21. Capacity of minors to act as guardians.— A minor is incompetent to act as 
guardian of any minor except his own wife or child or where he is the managing 
member of an undivided Hindu family, the wife or child of another minor member of 
that family. 

S. 22. Remuneration of guardian.— (1) A guardian appointed or declared by the court 
shall be entitled to such allowances, if any, as the court thinks fit for his care and pains 
in the execution of his duties. 

(2) When an officer of the government, as such officer, is so appointed or declared to be 
guardian, such fees shall be paid to the government out of the property of the ward as 
the State Government, by general or special order, directs. 

S. 23. Control of Collector as guardian.— A Collector appointed or declared by the court 
to be guardian of the person or property or both, of a minor shall, in all matters 
connected with the guardianship of his ward, be subject to the control of the State 
Government or of such authority as that Government, by notification in the Official 
Gazette, appoints in this behalf. 

Guardian of the Person 

S. 24. Duties of guardian of the person.— A guardian of the person of a ward is charged 
with the custody of the ward and must look to his support, health and education, and 
such other matters as the law to which the ward is subject requires. 

S. 25. Title of guardian to custody of ward.— (1) If a ward leaves or is removed from the 
custody of a guardian of his person, the court, if it is of opinion that it will be for the 
welfare of the ward to return to the custody of the guardian, may make an order for his 
return and for the purpose of enforcing the order may cause the ward to be arrested 
and to be delivered into the custody of the guardian. 

( 2 ) For the purpose of arresting the ward, the court may exercise the power conferred 
on a Magistrate of the first class by section 100 of the Code of Criminal Procedure, 
1882 (10 of 1882). 21 ■ 

(3) The residence of a ward against the will of his guardian with a person who is not his 
guardian does not of itself terminate the guardianship. 

S. 26. Removal of ward from jurisdiction.— (1) A guardian of the person appointed or 
declared by the court, unless he is the Collector or is a guardian appointed by will or 
other instrument, shall not, without the leave of the court by which he was appointed or 
declared, remove the ward from the limits of its jurisdiction except for such purposes 
as may be prescribed. 

(2) The leave granted by the court under sub-section (1) may be special or general and 
may be defined by the order granting it. 

Guardian of property 

S. 27. Duties of guardian of property.— A guardian of the property of a ward is bound to 
deal therewith as carefully as a man of ordinary prudence would deal with it, if it were 
his own and subject to the provisions of this Chapter, he may do all acts which are 
reasonable and proper for the realisation, protection or benefit of the property. 

S. 28. Powers of testamentary guardian.— Where a guardian has been appointed by will 
or other instrument, his power to mortgage or charge, or transfer by sale, gift, exchange 
or otherwise, immovable property belonging to his ward is subject to any restriction 
which may be imposed by the instrument, unless he has under this Act been declared 
guardian and the court which made the declaration permits him by an order in writing, 


notwithstanding the restriction, to dispose of any immovable property specified in the 
order in a manner permitted by the order. 


S. 29. Limitation of powers of guardian of property appointed or declared by the court. 

—Where a person other than a Collector, or than a guardian appointed by will or other 
instrument, has been appointed or declared by the court to be guardian of the property 
of a ward, he shall not without the previous permission of the court,- 


(a) mortgage or charge, or transfer by sale, gift, exchange or otherwise, any part of 
the immovable property of his ward, or 

(b) lease any part of that property for a term exceeding five years or for any term 
extending more than one year beyond the date on which the ward will cease to 
be a minor. 

S. 30. Voidability of transfers made in contravention of section 28 or section 29.— A 

disposal of immovable property by a guardian in contravention of either of the two last 
foregoing sections is voidable at the instance of any other person affected thereby. 

S. 31. Practice with respect to permitting transfers under section 29.— (1) Permission 
to the guardian to do any of the acts mentioned in section 29 shall not be granted by 
the court except in case of necessity or for an evident advantage to the ward. 

(2) The order granting the permission shall recite the necessity or advantage, as the 
case may be, describe the property with respect to which that act permitted is to be 
done, and specify such conditions, if any, as the court may see fit to attach to the 
permission; and it shall be recorded, dated and signed by the Judge of the court with 
his own hand, or, when from any cause he is prevented from recording the order with 
his own hand, shall be taken down in writing from his dictation and be dated and 
signed by him. 

(3) The court may in its discretion attach to the permission the following among other 
conditions, namely,— 


(a) that a sale shall not be completed without the sanction of the court; 

(b) that a sale shall be made to the highest bidder by public auction before the 
court or some person specially appointed by the court for that purpose, at a 
time and place to be specified by the court, after such proclamation of the 
intended sale as the court subject to any rules made under this Act by the High 
Court, directs; 

(c) that a lease shall not be made in consideration of a premium or shall be made 
for such term of years and subject to such rents and covenants as the court 
directs; 

(d) that the whole or any part of the proceeds of that act permitted shall be paid 
into the court by the guardian, to be disbursed therefrom or to be invested by the 
court on prescribed securities or to be otherwise disposed of as the court 
directs. 

(4) Before granting permission to a guardian to do an act mentioned in section 29, the 
court may cause notice of the application for the permission to be given to any relative 
or friend of the ward who should, in its opinion, receive notice thereof, and shall hear 
and record the statement of any person who appears in opposition to the application. 

S. 32. Variation of powers of guardian of property appointed or declared by the court. 

—Where a guardian of the property of a ward has been appointed or declared by the 
court and such guardian is not the Collector, the court may, from, time to time, by order, 



define, restrict or extend his powers with respect to the property of the ward in such 
manner and to such extent as it may consider to be for the advantage of the ward and 
consistent with the law to which the ward is subject. 

S. 33. Right of guardian so appointed or declared to apply to the court for opinion in 
management of property of ward.— (1) A guardian appointed or declared by the court 
may apply by petition to the court which appointed or declared him for its opinion, 
advice or direction on any present question respecting the management or 
administration of the property of his ward. 

(2) If the court considers the question to be proper for summary disposal, it shall cause 
a copy of the petition to be served on, and the hearing thereof may be attended by, such 
of the persons, interested in the application as the court thinks fit. 

(3) The guardian stating in good faith the facts in the petition and acting upon the 
opinion, advice or direction given by the court shall be deemed, so far as regards his 
own responsibility, to have performed his duty as guardian in the subject-matter of the 
application. 

S. 34. Obligations on guardian of property appointed or declared by the court.— Where 
a guardian of the property of a ward has been appointed or declared by the court and 
such guardian is not the Collector, he shall— 


(a) if so required by the court, give a bond, as nearly as may be in the prescribed 
form, to the Judge of the court to ensure for the benefit of the Judge for the time 
being, with or without sureties, as may be prescribed engaging duly to account 
for what he may receive in respect of the property of the ward; 

(b) if so required by the court, deliver to the court, within six months from the date 
of his appointment or declaration by the court, or within such other time as the 
court directs, a statement of the immovable property belonging to the ward, of 
the money and other movable property which he has received on behalf of the 
ward up to the date of delivering the statement, and of the debts due on that 
date to or from the ward; 

(c) if so required by the court, exhibit his accounts in the court at such times and in 
such form as the court from time to time directs; 

(d) if so required by the court, pay into the court at such time as the court directs 
the balance due from him on those accounts, or so much thereof as the court 
directs; and 

(e) apply for the maintenance, education and advancement of the ward and of such 
persons as are dependent on him, and for the celebration of ceremonies to 
which the ward or any of those persons may be a party, such portion of the 
income, of the property of the ward as the court from time to time directs, and, if 
the court so directs, the whole or any part of that property. 

22 [S. 34A. Power to award remuneration for auditing accounts.— When accounts are 
exhibited by a guardian of the property of a ward in pursuance of a requisition made 
under clause (c) of section 34 or otherwise, the court may appoint a person to audit the 
accounts, and may direct that remuneration for the work be paid out of the income of 
the property.] 

S. 35. Suit against guardian where administration-bond was taken.— Where a guardian 
appointed or declared by the court has given a bond duly to account for what he may 
receive in respect of the property of his ward, the court may on application made by 
petition and on being satisfied that the engagement of the bond has not been kept, and 
upon such terms as to security, or providing that any money received be paid into the 


court, or otherwise as the court thinks fit, assign the bond to some proper person, who 
shall thereupon be entitled to sue on the bond in his own name as if the bond had been 
originally given to him instead of to the Judge of the court, and shall be entitled to 
recover thereon, as trustee for the ward, in respect of any breach thereof. 

S. 36. Suit against guardian where administration-bond was not taken.—(1) Where a 
guardian appointed or declared by the court has not given a bond as aforesaid, any 
person, with the leave of the court, may, as next friend, at anytime during the 
continuance of the minority of the ward, and upon such terms as aforesaid, institute a 
suit against the guardian, or, in case of his death, against his representative, for an 
account of what the guardian has received in respect of the property of the ward, and 
may recover in the suit, as trustee for the ward, such amount as may be found to be 
payable by the guardian or his representative, as the case may be. 

(2) The provisions of sub-section (1) shall, so far as they relate to a suit against a 
guardian, be subject to the provisions of section 440 of the Code of Civil Procedure as 
amended by this Act 1882 (14 of 1882). 23 - 

S. 37. General liability of guardian as trustee.— Nothing in either of the two last 
foregoing sections shall be construed to deprive a ward or his representative of any 
remedy against his guardian, or the representative of the guardian, which, not being 
expressly provided in either of those sections, any other beneficiary or his 
representative would have against his trustee or the representative of the trustee. 

Termination of guardianship 

S. 38. Right of survivorship among joint guardians.— On the death of one of two or 

more joint guardians, the guardianship continues to the survivor or survivors until a 
further appointment is made by the court. 

S. 39. Removal of guardian.— The court may, on the application of any person 
interested, or of its own motion, remove a guardian appointed or declared by the court, 
or a guardian appointed by will or other instrument, for any of the following causes, 
namely,— 


(a) for abuse of his trust; 

(b) for continued failure to perform the duties of his trust; 

(c) for incapacity to perform the duties of his trust; 

(d) for ill-treatment, or neglect to take proper care, of his ward; 

(e) for contumacious disregard of any provision of this Act or of any order of the 
court; 

(f) for conviction of an offence implying, in the opinion of the court, a defect of 
character which unfits him to be guardian of his ward; 

(g) for having an interest adverse to the faithful performance of his duties; 

(h) for ceasing to reside within the local limits of the jurisdiction of the court; 

(i) in the case of a guardian of the property, of bankruptcy or insolvency; 

0) by reason of the guardianship of the guardian ceasing, or being liable to cease, 
under the law to which the minor is subject: 

Provided that a guardian appointed by will or other instrument, whether he has 
been declared under this Act or not, shall not be removed— 


(a) for the cause mentioned in clause (g) unless the adverse interest accrued 
after the death of the person who appointed him, or it is shown that the 
person made and maintained the appointment in ignorance of the 
existence of the adverse interest, or 

(b) for the cause mentioned in clause (h) unless such guardian has taken up 
such a residence as, in the opinion of the court, renders it impracticable 
for him to discharge the functions of guardian. 

S. 40. Discharge of guardian.—(1) If a guardian appointed or declared by the court 
desires to resign his office, he may apply to the court to be discharged. 

(2) If the court finds that there is sufficient reason for the application, it shall discharge 
him, and if the guardian making the application is the Collector and the State 
Government approves of his applying to be discharged, the court shall in any case 
discharge him. 

S. 41. Cessation of authority of guardian.—(1 ) The powers of a guardian of the person 
cease- 


fa) by his death, removal or discharge; 

(b) by the Court of Wards assuming superintendence of the person of the ward; 

(c) by the ward ceasing to be a minor; 

(d) in the case of a female ward, by her marriage to a husband who is not unfit to be 
guardian of her person or, if the guardian was appointed or declared by the 
court, by her marriage to a husband who is not, in the opinion of the court, so 
unfit; or 

(e) in the case of a ward whose father was unfit to be guardian of the person of the 
ward, by the father ceasing to be so or, if the father was deemed by the court to 
be so unfit, by his ceasing to be so in the opinion of the court. 

(2) The powers of a guardian of the property cease- 


fa) by his death, removal or discharge; 

(b) by the Court of Wards assuming superintendence of the property of the ward; or 

(c) by the ward ceasing to be a minor. 

(3) When for any cause the powers of a guardian cease, the court may require him or, if 
he is dead, his representative to deliver as it directs any property in his possession or 
control belonging to the ward or any accounts in his possession or control relating to 
any past or present property of the ward. 

(4) When he has delivered the property or accounts as required by the court, the court 
may declare him to be discharged from his liabilities save as regards any fraud which 
may subsequently be discovered. 

S. 42. Appointment of successor to guardian dead, discharged or removed.— When a 
guardian appointed or declared by the court is discharged, or, under the law to which 
the ward is subject, ceases to be entitled to act, or when any such guardian or a 
guardian appointed by will or other instrument is removed or dies, the court, of its own 
motion or on application under Chapter II, may, if the ward is still a minor, appoint or 
declare another guardian of his person or property, or both, as the case may be. 



Chapter IV 


Supplemental Provisions 

S. 43. Orders for regulating conduct or proceedings of guardian, and enforcement of 
those orders.— (1) The court may, on the application of any person interested or of its 
own motion, make an order regulating the conduct or proceedings of any guardian 
appointed or declared by the court.— 

(2) Where there are more guardians than one of a ward and they are unable to agree 
upon a question affecting his welfare, any of them may apply to the court for its 
direction, and the court may make such order respecting the matter in difference as it 
thinks fit. 

(3) Except where it appears that the object of making an order under sub-section (1) or 
sub-section (2) would be defeated by the delay, the court shall, before making the order, 
direct notice of the application therefor or of the intention of the court to make it, as the 
case may be, to be given in a case under sub-section (1), to the guardian or, in a case 
under sub-section (2), to the guardian who has not made the application. 

(4) In case of disobedience to an order made under sub-section (1) or sub-section (2), 
the order may be enforced in the same manner as an injunction granted under section 
492 or section 493 of the Code of Civil Procedure, 1882 (14 of 1882) 24 in a case under 
sub-section (1), as if the ward were the plaintiff and the guardian were the defendant or, 
in a case under sub-section (2), as if, the guardian who made the application were the 
plaintiff and the other guardian were the defendant. 

(5) Except in a case under sub-section (2), nothing in this section shall apply to a 
Collector who is, as such, a guardian. 

S. 44. Penalty for removal of ward from jurisdiction.— If, for the purpose or with the 
effect of preventing the court from exercising its authority with respect to a ward, a 
guardian appointed or declared by the court removes the ward from the limits of the 
jurisdiction of the court in contravention of the provisions of section 26, he shall be 
liable, by order of the court, to fine not exceeding one thousand rupees, or to 
imprisonment in the civil jail for a term which may extend to six months. 

S. 45. Penalty for contumacy.— (1) In the following cases, namely,— 


(a) If a person having the custody of a minor fails to produce him or cause him to 
be produced in compliance with a direction under section 12, sub-section (1), or 
to do his utmost to compel the minor to return to the custody of his guardian in 
obedience to an order under section 25, sub-section (1); or 

(b) if a guardian appointed or declared by the court fails to deliver to the court, 
within the time allowed by or under clause (b) of section 34, a statement 
required under that cl, or to exhibit accounts in compliance with a requisition 
under clause (c) of that section, or to pay into the court the balance due from 
him on those accounts in compliance with a requisition under clause (d) of that 
section; 

(c) if a person who has ceased to be a guardian, or the representative of such a 
person, fails to deliver any property or accounts in compliance with the 
requisition under section 41, sub-section (3), 

the person, guardian or representative, as the case may be, shall be liable, by order of 
the court, to fine not exceeding one hundred rupees, and in case of recusancy to further 
fine not exceeding ten rupees for each day after the first during which the default 


continues, and not exceeding five hundred rupees in the aggregate, and to detention in 
the civil jail until he undertakes to produce the minor or cause him to be produced, or to 
compel his return, or to deliver the statement, or to exhibit the accounts or to pay the 
balance, or to deliver the property or accounts, as the case may be. 

(2) If a person who has been released from detention on giving an undertaking under 
sub-section (1) fails to carry out the undertaking within the time allowed by the court, 
the court may cause him to be arrested and recommitted to the civil jail. 

S. 46. Reports by Collectors and subordinate courts.—(1) The court may call upon the 
Collector, or upon any court subordinate to the court, for a report on any matter arising 
in any proceeding under this Act, and treat the report as evidence. 

(2) For the purpose of preparing the report the Collector or the Judge of the 
subordinate court, as the case may be, shall make such inquiry as he deems necessary, 
and may for the purposes of the inquiry exercise any power of compelling the 
attendance of a witness to give evidence or produce a document which is conferred on 
a court by the Code of Civil Procedure, 1882 (14 of 1882) 25 . 

S. 47. Orders appealable.— An appeal shall lie to the High Court from an order made by 
a 26 [* * *] court— 

(a) under section 7, appointing or declaring or refusing to appoint or declare a 
guardian; or 

(b) under section 9, sub-section (3), returning an application; or 

(c) under section 25, making or refusing to make an order for the return of a ward to 
the custody of his guardian; or 

(d) under section 26, refusing leave for the removal of a ward from the limits of the 
jurisdiction of the court, or imposing conditions with respect thereto; or 

(e) under section 28 or section 29, refusing permission to a guardian to do an act 
referred to in the section; or 

(f) under section 32, defining, restricting or extending the powers of a guardian; or 

(g) under section 39, removing a guardian; or 

(h) under section 40, refusing to discharge a guardian; or 

(i) under section 43, regulating the conduct or proceedings of a guardian or setting 
a matter in difference between joint guardians or enforcing the order; or 

(j) under section 44 or section 45, imposing a penalty. 

S. 48. Finality of other orders.— Save as provided by the last foregoing section and by 
section 622 of the Code of Civil Procedure, 1882 (14 of 1882), 27 an order made under 
this Act shall be final, and shall not be liable to be contested by suit or otherwise. 

S. 49. Costs.— The costs of any proceeding under this Act, including the costs of 
maintaining a guardian or other person in the civil jail, shall, subject to any rules made 
by the High Court under this Act, be in the discretion of the court in which the 
proceeding is, had. 

S. 50. Power of High Court to make rules.—(1) In addition to any other power to make 
rules conferred expressly or impliedly by this Act, the High Court may from time to time 
make rules consistent with this Act— 


(a) as to the matters respecting which, and the time at which, reports should be 
called for from Collectors and subordinate courts; 

(b) as to the allowances to be granted to, and the security to be required from, 
guardians, and the cases in which such allowances should be granted; 

(c) as to the procedure to be followed with respect to applications of guardians for 
permission to do acts referred to in sections 28 and 29; 

(d) as to the circumstances in which such requisitions as are mentioned in clauses 
(a), (b), (c) and (d) of section 34 should be made; 

(e) as to the preservation of statements and accounts delivered and exhibited by 
guardians; 

(f) as to the inspection of those statements and accounts by persons interested; 

28 [(ff) as to the audit of accounts under section 34A, the class of persons who 
should be appointed to audit accounts, and the scales of remuneration to be 
granted to them;] 

(g) as to the custody of money, and securities for money, belonging to wards; 

(h) as to the securities on which money belonging to wards may be invested; 

(i) as to the education of wards for whom guardians, not being Collectors, have 
been appointed or declared by the court; and 

(j) generally, for the guidance of the courts in carrying out the purposes of this Act. 

(2) Rules under clauses (a) and (i) of sub-section (1) shall not have effect until they 
have been approved by the 29 [State Government], nor shall any rule under this section 
have effect until it has been published in the Official Gazette. 

S. 51. Applicability of Act to guardians already appointed by court.— A guardian 
appointed by, or holding a certificate of administration from a civil court under any 
enactment repealed by this Act shall, save as may be prescribed, be subject to the 
provisions of this Act, and of the rules, made under it, as if he had been appointed or 
declared by the court under Ch. II. 

S. 52. Amendment of Indian Majority Act.— [Repealed by the Repealing Act, 1938 (1 of 
1938), s. 2 and Sch.]. 

S. 53. Amendment of Chapter XXXI of the Code of Civil Procedure.— [Repealed by the 
Code of Civil Procedure, 1908, (5 of 1908), s. 156 and Sch. V], 

THE SCHEDULE 

Enactments repealed.— [Rep. by the Repeating Act, 7 938 (7 of 7 938), s. 2 and Sch.]. 

1. It has been extended to the portions of the partially excluded areas in the Madras State, in 
which the provisions of this Act are not in force by the Madras (Partially Excluded Areas) 
Guardians and Wards Regulation, 1940 (Mad. Reg. 6 of 1940), to Berar by the Berar Laws Act, 
1941 (4 of 1941). 

It has also been extended, with modifications, to the district of Koraput by the Koraput 
Guardians and Wards Regulation, 1943 (Orissa Reg. 7 of 1943). It has been extended to the 
Union territory of Puducherry by the Pondicherry (Extension of Laws) Act, 1968 (26 of 1968), 
subject to the following proviso:— "Provided that nothing contained in this Act shall apply to the 
Renoncants of the Union Territory of Puducherry". 


It has been supplemented by the Hindu Minority and Guardians Act, 1956 (32 of 1956), sec. 2. 


This Act has been extended to Dadra and Nagar Haveli by Reg. 6 of 1963, sec. 2 and Sch. I and 
to the whole of the Union Territory of Lakshadweep by Reg. 8 of 1965, sec. 3 and Schedule. This 
Act has been enforced in the State of Sikkim, w.e.f. 1st September, 1984, vide S.O. 644(E), dated 
the 24th August, 1984, Gazette of India, Extraordinary, Pt. II, Sec. 3(ii). 

2. Subs, for words 'except Part B States' by Act 3 of 1951, s. 3 and Sch. 

3. Repealed by the AO 1948, for the words "inclusive of British Baluchistan". 

4. The word 'and' omitted by Act 40 of 1949, s. 3 and Sch. II. 

5. Subs, for words 'the Governor-General in Council or by a Governor or Lieutenant-Governor in 
Council' by AO 1937. 

6. Subs, for words 'Part A States and Part C States', by Act 3 of 1951, s. 3 and Sch. 

7. Subs, by the AO 1937, for words 'any High Court established under the Statute 24 and 25 
Victoria, Chapter 104 (an Act for establishing High Courts of judicature in India)'. 

8. The words 'established in Part A States and Part C States', omitted by Act 3 of 1951, s. 3 and 
Sch. 

9. See now the Code of Civil Procedure, 1908 (5 of 1908). 

10. Subs, by Act 4 of 1926, s. 2 for the original clause (5). 

11. Clause (7) omitted by Act 3 of 1951, s. 3 and Sch. 

12. Ins. by Act 4 of 1936, s. 3. 

13. The words 'who is not a European British subject', omitted by Act 3 of 1951, s. 3 and Sch. 

14. See now the Code of Civil Procedure, 1908 (5 of 1908). 

15. See now the Code of Civil Procedure, 1908 (5 of 1908). 

16. Subs, for the words and figures 'a Part A State or a Part C State' by Act 3 of 1951, s. 3 and 
Sch. 

17. Subs, by the AO 1937 for the original sub-sec. (3). 

18. Sub-secs. (2) and (3) omitted by Act 3 of 1951, s. 3 and Sch. 

19. Sub-sec. (4) omitted by Act 3 of 1951, s. 3 and Sch. 

20. Subs, by Act 30 of 2010, s. 2, for clause (b) (w.e.f. 31-8-2010). Earlier clause (b) was 
amended by Act 3 of 1951, sec. 3 and Sch. (w.e.f. 1-4-1951). Clause (b), before substitution by 
Act 30 of 2010, stood as under: 

"(b) of a minor whose father is living and is not in the opinion of the Court, unfit to be guardian 
of the person of the minor; or". 

21. See now sec. 97 of the Code of Criminal Procedure, 1973 (2 of 1974). 

22. Ins. by Act 17 of 1929, s. 2. 

23. See now Or. XXXII, rules 1 and 4(2), in Sch. I to the Code of Civil Procedure, 1908 (5 of 
1908). 

24. See now Or. XXXIX, Rr. 1 and 2 in Sch. I to the Code of Civil Procedure, 1908 (5 of 1908). 

25. See now the Code of Civil Procedure 1908, (5 of 1908). 

26. The word 'district' repealed by Act 4 of 1962, s. 4. 

27. See now sec. 115 of the Code of Civil Procedure, 1908 (5 of 1908). 

28. Ins. by Act 17 of 1929, s. 3. 

29. Subs, by ALO 1950, for the words 'Provincial Government'. 
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APPENDIX XIV THE FAMILY COURTS ACT, 1984 

(Act 66 of 1984) 

[14th September, 1984] 

An Act to provide for the establishment of Family Courts with a view to promote 
conciliation in, and secure speedy settlement of, disputes relating to marriage and family 
affairs and for matters connected therewith. 

BE it enacted by Parliament in the Thirty-fifth Year of the Republic of India as follows:— 

Chapter I 
Preliminary 

S. 1. Short title, extent and commencement.— (1) This Act may be called the Family 
Courts Act, 1984. 

(2) It extends to the whole of India except the State of Jammu and Kashmir. 

(3) It shall come into force on such date as the Central Government may, by notification 
in the Official Gazette, appoint, and different dates 1 may be appointed for different 
States. 2 

S. 2. Definitions.— In this Act, unless the context otherwise requires,- 

(a) 'Judge' means the Judge or, as the case may be, the Principal Judge, Additional 
Principal Judge or other Judge of a Family Court; 

(b) 'notification' means a notification published in the Official Gazette; 

(c) 'prescribed' means prescribed by rules made under this Act; 

(d) 'Family Court' means a Family Court established under section 3; 

(e) all other words and expressions used but not defined in this Act and defined in 
the Code of Civil Procedure, 1908 (5 of 1908) shall have the meanings 
respectively assigned to them in that Code. 

Chapter II 

Family Courts 

S. 3. Establishment of Family Courts.—(1) For the purpose of exercising the jurisdiction 
and powers conferred on a Family Court by this Act, the State Government, after 
consultation with the High Court, and by notification— 


(a) shall, as soon as may be after the commencement of this Act, establish for 
every area in the State comprising a city or town whose population exceeds one 
million, a Family Court; 

(b) may establish Family Courts for such other areas in the State as it may deem 
necessary. 

(2) The State Government shall, after consultation with the High Court, specify, by 
notification, the local limits of the area to which the jurisdiction of a Family Court shall 
extend and may, at any time, increase, reduce or alter such limits. 


S. 4. Appointment of Judges.— (1) The State Government may, with the concurrence of 
the High Court, appoint one or more persons to be the Judge or Judges of a Family 
Court. 

(2) When a Family Court consists of more than one Judge,— 


(a) each of the Judges may exercise all or any of the powers conferred on the court 
by this Act or any other law for the time being in force; 

(b) the State Government may, with the concurrence of the High Court, appoint any 
of the Judges to be the Principal Judge and any other Judge to be the Additional 
Principal Judge; 

(c) the Principal Judge may, from time to time, make such arrangements as he may 
deem fit for the distribution of the business of the court among the various 
Judges thereof; 

(d) the Additional Principal Judge may exercise the powers of the Principal Judge in 
the event of any vacancy in the office of the Principal Judge or when the 
Principal Judge is unable to discharge his functions owing to absence, illness or 
any other cause. 

(3) A person shall not be qualified for appointment as a Judge unless he,— 

(a) has for at least seven years held a judicial office in India or the office of a 
member of a Tribunal or any post under the Union or a State requiring special 
knowledge of law; or 

(b) has for at least seven years been an advocate of a High Court or of two or more 
such courts in succession; or 

(c) possesses such other qualifications as the Central Government may, with the 
concurrence of the Chief Justice of India, prescribe. 

(4) In selecting persons for appointment as Judges,— 

(a) every endeavour shall be made to ensure that persons committed to the need to 
protect and preserve the institution of marriage and to promote the welfare of 
children and qualified by reason of their experience and expertise to promote the 
settlement of disputes by conciliation and counselling are selected; and 

(b) preference shall be given to women. 

(5) No person shall be appointed as, or hold the office of, a Judge of a Family Court 
after he has attained the age of sixty-two years. 

(6) The salary or honorarium and other allowances payable to, and the other terms and 
conditions of service of a Judge shall be such as the State Government may, in 
consultation with the High Court, prescribe. 

S. 5. Association of social welfare agencies, etc.— The State Government may, in 
consultation with the High Court, provide, by rules, for the association, in such manner 
and for such purposes and subject to such conditions as may be specified in the rules, 
with a Family Court of,— 


(a) institutions or organisations engaged in social welfare or the representatives 
thereof; 

(b) 



persons professionally engaged in promoting the welfare of the family; 

(c) persons working in the field of social welfare; and 

(d) any other person whose association with a Family Court would enable it to 
exercise its jurisdiction more effectively in accordance with the purposes of this 
Act. 

S. 6. Counsellors, officers and other employees of Family Courts.— (1) The State 
Government shall, in consultation with the High Court, determine the number and 
categories of counsellors, officers and other employees required to assist a Family 
Court in the discharge of its functions and provide the Family Court with such 
counsellors, officers and other employees as it may think fit. 

(2) The terms and conditions of association of the counsellors and the terms and 
conditions of service of the officers and other employees, referred to in sub-section (1), 
shall be such as may be specified by rules made by the State Government. 

Chapter III 

Jurisdiction 

S. 7. Jurisdiction.— (1) Subject to the other provisions of this Act, a Family Court shall— 


(a) have and exercise all the jurisdiction exercisable by any district court or any 
subordinate civil court under any law for the time being in force in respect of 
suits and proceedings of the nature referred to in the explanation; and 

(b) be deemed, for the purposes of exercising such jurisdiction under such law, to 
be a district court or, as the case may be, such subordinate civil court for the 
area to which the jurisdiction of the Family Court extends. 

Explanation.— The suits and proceedings referred to in this sub-section are suits and 
proceedings of the following nature, namely,— 


(a) a suit or proceeding between the parties to a marriage for a decree of nullity of 
marriage (declaring the marriage to be null and void or, as the case may be, 
annulling the marriage) or restitution of conjugal rights or judicial separation or 
dissolution of marriage; 

(b) a suit or proceeding for a declaration as to the validity of a marriage or as to the 
matrimonial status of any person; 

(c) a suit or proceeding between the parties to a marriage with respect to the 
property of the parties or of either of them; 

(d) a suit or proceeding for an order or injunction in circumstances arising out of a 
marital relationship; 

(e) a suit or proceeding for a declaration as to the legitimacy of any person; 

(f) a suit or proceeding for maintenance; 

(g) a suit or proceeding in relation to the guardianship of the person or the custody 
of, or access to, any minor. 

(2) Subject to the other provisions of this Act, a Family Court shall also have and 
exercise— 


(a) the jurisdiction exercisable by a Magistrate of the First Class under Ch. IX 



(relating to order for maintenance of wife, children and parents) of the Code of 
Criminal Procedure, 1973 (2 of 1974); and 

(b) such other jurisdiction as may be conferred on it by any other enactment. 

S. 8. Exclusion of jurisdiction and pending proceedings.— Where a Family Court has 
been established for any area,— 


(a) no district court or any subordinate civil court referred to in sub-section (1) of 
section 7 shall, in relation to such area, have or exercise any jurisdiction in 
respect of any suit or proceeding of the nature referred to in the explanation to 
that sub-section; 

(b) no magistrate shall, in relation to such area, have or exercise any jurisdiction or 
power under Ch. IX of the Code of Criminal Procedure, 1973 (2 of 1974); 

(c) every suit or proceeding of the nature referred to in the explanation to sub¬ 
section (1) of section 7 and every proceeding under Ch. IX of the Code of 
Criminal Procedure, 1973 (2 of 1974),— 

(i) which is pending immediately before the establishment of such Family 
Court before any district court or subordinate court referred to in that sub¬ 
section or, as the case may be, before any Magistrate under the said 
Code; and 

(ii) which would have been required to be instituted or taken before or by 
such Family Court if, before the date on which such suit or proceeding 
was instituted or taken, this Act had come into force and such Family 
Court had been established, shall stand transferred to such Family Court 
on the date on which it is established. 

Chapter IV 
Procedure 

S. 9. Duty of Family Court to make efforts for settlement.—(1) In every suit or 
proceeding, endeavour shall be made by the Family Court in the first instance, where it 
is possible to do so consistent with the nature and circumstances of the case, to assist 
and persuade the parties in arriving at a settlement in respect of the subject-matter of 
the suit or proceeding and for this purpose a Family Court may, subject to any rules 
made by the High Court, follow such procedure as it may deem fit. 

(2) If, in any suit or proceeding, at any stage, it appears to the Family Court that there is 
a reasonable possibility of a settlement between the parties, the Family Court may 
adjourn the proceedings for such period as it thinks fit to enable attempts to be made 
to effect such a settlement. 

(3) The power conferred by sub-section (2) shall be in addition to, and not in derogation 
of, any other power of the Family Court to adjourn the proceedings. 

S. 10. Procedure generally.— (1) Subject to the other provisions of this Act and the 
rules, the provisions of the Code of Civil Procedure, 1908 (5 of 1908) and of any other 
law for the time being in force shall apply to the suits and proceedings [other than 
proceedings under Ch IX of the Code of Criminal Procedure, 1973 (2 of 1974)], before a 
Family Court and for the purposes of the said provisions of the Code, a Family Court 
shall be deemed to be a civil court and shall have all the powers of such court. 


(2) Subject to the other provisions of this Act and the rules, the provisions of the Code 
of Criminal Procedure, 1973 (2 of 1974) or the rules made thereunder, shall apply to the 



proceedings under Chapter IX of that Code before a Family Court. 


(3) Nothing in sub-section (1) or sub-section (2) shall prevent a Family Court from 
laying down its own procedure with a view to arrive at a settlement in respect of the 
subject-matter of the suit or proceedings or at the truth of the facts alleged by the one 
party and denied by the other. 

S. 11. Proceedings to be held in camera.— In every suit or proceedings to which this 
Act applies, the proceedings may be held in camera if the Family Court so desires and 
shall be so held if either party so desires. 

S. 12. Assistance of medical and welfare experts.— In every suit or proceedings, it shall 
be open to a Family Court to secure the services of a medical expert or such person 
(preferably a woman where available), whether related to the parties or not, including a 
person professionally engaged in promoting the welfare of the family as the court may 
think fit, for the purposes of assisting the Family Court in discharging the functions 
imposed by this Act. 

S. 13. Right to legal representation.— Notwithstanding anything contained in any law, 
no party to a suit or proceeding before a Family Court shall be entitled, as of right, to be 
represented by a legal practitioner: 

Provided that if the Family Court considers it necessary in the interest of justice, it may 
seek the assistance of a legal expert as amicus curiae. 

S. 14. Application of Indian Evidence Act, 1872.— A Family Court may receive as 
evidence any report, statement, documents, information or matter that may, in its 
opinion, assist it to deal effectually with a dispute, whether or not the same would be 
otherwise relevant or admissible under the Indian Evidence Act, 1872 (1 of 1872). 

S. 15. Record of oral evidence.— In suits or proceedings before a Family Court, it shall 
not be necessary to record the evidence of witnesses at length, but the Judge, as the 
examination of each witness proceeds, shall, record or cause to be recorded, a 
memorandum of the substance of what the witness deposes, and such memorandum 
shall be signed by the witness and the Judge and shall form part of the record. 

S. 16. Evidence of formal character on affidavit.—(1) The evidence of any person 
where such evidence is of a formal character, may be given by affidavit and may, 
subject to all just exceptions, be read in evidence in any suit or proceeding before a 
Family Court. 

(2) The Family Court may, if it thinks fit, and shall, on the application of any of the 
parties to the suit or proceedings summon and examine any such person as to the 
facts contained in this affidavit. 

S. 17. Judgment.— Judgment of a Family Court shall contain a concise statement of 
the case, the point for determination, the decision thereon and the reasons for such 
decision. 

S. 18. Execution of decrees and orders.— (1) A decree or an order [other than an order 
under Chapter IX of the Code of Criminal Procedure, 1973 (2 of 1974)], passed by a 
Family Court shall have the same force and effect as a decree or order of a Civil Court 
and shall be executed in the same manner as is prescribed by the Code of Civil 
Procedure, 1908 (5 of 1908) for the execution of decrees and orders. 

(2) An order passed by a Family Court under Ch. IX of the Code of Criminal Procedure, 
1973 (2 of 1974) shall be executed in the manner prescribed for the execution of such 
order by that Code. 



(3) A decree or order may be executed either by the Family Court which passed it or by 
the other Family Court or ordinary civil court to which it is sent for execution. 

Chapter V 

[Appeals and Revisions] 

S. 19. Appeal.— (1) Save as provided in sub-section (2) and notwithstanding anything 
contained in the Code of Civil Procedure, 1908 (5 of 1908) or in the Code of Criminal 
Procedure, 1973 (2 of 1974), or in any other law, an appeal shall lie from every 
judgment or order, not being an interlocutory order, of a Family Court to the High Court 
both on facts and on law. 

(2) No appeal shall lie from a decree or order passed by the Family Court with the 
consent of the parties 4 [or from an order passed under Ch. IX of the Code of Criminal 
Procedure, 1973 (2 of 1974): 

Provided that nothing in this sub-section shall apply to any appeal pending before a 
High Court or any order passed under Ch. IX of the Code of Criminal Procedure, 1973 (2 
of 1974) before the commencement of the Family Courts (Amendment) Act, 1991]. 

(3) Every appeal under this section shall be preferred within a period of thirty days from 
the date of judgment or order of a Family Court. 

5 [(4) The High Court may, of its own motion or otherwise, call for and examine the 
record of any proceeding in which the Family Court situate with in its jurisdiction 
passed an order under Ch. IX of the Code of Criminal Procedure, 1973 for the purpose 
of satisfying itself as to the correctness, legality or propriety of the order, not being an 
interlocutory order, and, as to the regularity of such proceeding.] 

6 [(5)] Except as aforesaid, no appeal or revision shall lie to any court from any 
judgment, order or decree of a Family Court. 

4 [(6)] An appeal preferred under sub-section (1) shall be heard by a Bench consisting of 
two or more Judges. 

Chapter VI 

Miscellaneous 

S. 20. Act to have overriding effect.— The provisions of this Act shall have effect 
notwithstanding anything inconsistent therewith contained in any other law for the time 
being in force or in any instrument having effect by virtue of any law other than this Act. 

S. 21. Power of High Court to make rules.—(1) The High Court may, by notification in 
the Official Gazette, make such rules as it may deem necessary for carrying out the 
purposes of this Act. 

(2) In particular, and without prejudice to the generality of the foregoing power, such 
rules may provide for all or any of the following matters, namely,— 


(a) normal working hours of Family Courts and holding of sittings of Family Courts 
on holidays and outside normal working hours; 

(b) holding of sittings of Family Courts at places other than their ordinary places of 
sitting; 

(c) efforts which may be made by, and the procedure which may be followed by, a 


Family Court for assisting and persuading parties to arrive at a settlement. 

S. 22. Power of the Central Government to make rules.—(1) The Central Government 
may, with the concurrence of the Chief Justice of India, by notification, make rules 
prescribing the other qualifications for appointment of a Judge referred to in clause (c) 
of sub-section (3) of section 4. 

(2) Every rule made under this Act by the Central Government shall be laid, as soon as 
may be after it is made, before each House of Parliament, while it is in session, for a 
total period of thirty days which may be comprised in one session or in two or more 
successive sessions, and if, before the expiry of the session immediately following the 
session or the successive sessions aforesaid, both Houses agree in making any 
modification in the rule or both Houses agree that the rule should not be made, the rule 
shall thereafter have effect only in such modified form or be of no effect, as the case 
may be; so, however, that any such modification or annulment shall be without 
prejudice to the validity of anything previously done under that rule. 

S. 23. Power of the State Government to make rules.—(1) The State Government may, 
after consultation with the High Court, by notification, make rules for carrying out the 
purposes of this Act. 

(2) In particular and without prejudice to the generality of the provisions of sub-section 
(1) such rules may provide for all or any of the following matters, namely,— 


(a) the salary or honorarium and other allowances payable to, and the other terms 
and conditions of Judges under sub-section (6) of section 4; 

(b) the terms and conditions of association of counsellors and the terms and 
conditions of service of the officers and other employees referred to in section 
6 ; 

(c) payment of fees and expenses (including travelling expenses) of medical and 
other experts and other persons referred to in section 12 out of the revenues of 
the State Government and the scales of such fees and expenses; 

(d) payment of fees and expenses to legal practitioners appointed under section 13 
as amicus curiae out of the revenues of the State Government and the scales of 
such fees and expenses; 

(e) any other matter which is required to be, or may be, prescribed or provided for by 
rules. 

(3) Every rule made by a State Government under this Act shall be laid, as soon as may 
be after it is made, before the State Legislature. 

1. Andaman and Nicobar Islands (w.e.f. 19-11-1986), Assam (2-10-1991), Bihar (10-12-1991), 
Daman and Diu (w.e.f. 10-10-2003), Delhi (19-11 -1986), Goa (w.e.f. 16-4-1990), Haryana (w.e.f. 2- 
11-1992), Karnataka (w.e.f. 25-5-1987), Kerala (w.e.f. 21-10-1989), Madhya Pradesh (w.e.f. 19- 
11-1986), Maharashtra (w.e.f. 1-12-1986), Manipur (w.e.f. 3-2-1992), Mizoram (w.e.f. 30-3-2009), 
Orissa (w.e.f. 1-5-1989), Pondicherry (w.e.f. 1-5-1987), Rajasthan (w.e.f. 19-11-1985), Sikkim 
(w.e.f. 2-10-1987), Tamil Nadu (w.e.f. 2-10-1986), Uttar Pradesh (w.e.f. 2-10-1986) and West 
Bengal (w.e.f. 1-11-1991). 

2. The Act extended to the State of Gujarat (w.e.f. 1 -1 -2000). 

3. Subs, by Act 59 of 1991, s. 2 for "APPEALS" (w.e.f. 28-12-1991). 

4. Ins. by Act 59 of 1991, s. 2 (w.e.f. 28-12-1991). 

5. Ins. by Act 59 of 1991, s. 2 (w.e.f. 28-12-1991). 


6. Sub-secs. (4) and (5) renumbered as sub-secs. (5) and (6) respectively new sub-sec. (4) ins. 
by Act 59 of 1991, s. 2 (w.e.f. 28-12-1991). 
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APPENDIX XV THE PROTECTION OF WOMEN FROM DOMESTIC 
VIOLENCE ACT, 2005 

(No. 43 of 2005) 

[13th September, 2005] 

An Act to provide for more effective protection of the rights of women guaranteed under 
the Constitution who are victims of violence of any kind occurring within the family and 
for matters connected therewith or incidental thereto. 

BE it enacted by Parliament in the Fifty-sixth Year of the Republic of India as follows:— 

Chapter I 
Preliminary 

S. 1. Short title, extent and commencement.— (7) This Act may be called the Protection 
of Women from Domestic Violence Act, 2005. 

(2) It extends to the whole of India except the State of Jammu and Kashmir. 

(3) It shall come into force on such date as the Central Government may, by 
notification in the Official Gazette, appoint. 

S. 2. Definitions.— In this Act, unless the context otherwise requires,— 

(a) "aggrieved person" means any woman who is, or has been, in a domestic 
relationship with the respondent and who alleges to have been subjected to any 
act of domestic violence by the respondent; 

(fa) "child" means any person below the age of eighteen years and includes any 
adopted, step or foster child; 

(c) "compensation order" means an order granted in terms of section 22; 

(d) "custody order" means an order granted in terms of section 21; 

(e) "domestic incident report" means a report made in the prescribed form on 
receipt of a complaint of domestic violence from an aggrieved person; 

(f) "domestic relationship" means a relationship between two persons who live or 
have, at any point of time, lived together in a shared household, when they are 
related by consanguinity, marriage, or through a relationship in the nature of 
marriage, adoption or are family members living together as a joint family; 

(g) "domestic violence" has the same meaning as assigned to it in section 3; 

(fa) "dowry" shall have the same meaning as assigned to it in section 2 of the Dowry 
Prohibition Act, 1961 (28 of 1961); 

(/) "Magistrate" means the Judicial Magistrate of the first class, or as the case may 
be, the Metropolitan Magistrate, exercising jurisdiction under the Code of 
Criminal Procedure, 1973 (2 of 1974) in the area where the aggrieved person 
resides temporarily or otherwise or the respondent resides or the domestic 
violence is alleged to have taken place; 

(]) "medical facility" means such facility as may be notified by the State Government 
to be a medical facility for the purposes of this Act; 


(k) "monetary relief" means the compensation which the Magistrate may order the 
respondent to pay to the aggrieved person, at any stage during the hearing of an 
application seeking any relief under this Act, to meet the expenses incurred and 
the losses suffered by the aggrieved person as a result of the domestic violence; 

(/) "notification" means a notification published in the Official Gazette and the 
expression "notified" shall be construed accordingly; 

(m) "prescribed" means prescribed by rules made under this Act; 

(n) "Protection Officer" means an officer appointed by the State Government under 
sub-section (7) of section 8; 

(o) "protection order" means an order made in terms of section 18; 

(p) "residence order" means an order granted in terms of sub-section (7) of section 
19 ; 

(q) "respondent" means any adult male person who is, or has been, in a domestic 
relationship with the aggrieved person and against whom the aggrieved person 
has sought any relief under this Act: 

Provided that an aggrieved wife or female living in a relationship in the nature of 
a marriage may also file a complaint against a relative of the husband or the 
male partner; 

(r) "service provider" means an entity registered under sub-section (7) of section 10; 

(s) "shared household" means a household where the person aggrieved lives or at 
any stage has lived in a domestic relationship either singly or along with the 
respondent and includes such a household whether owned or tenanted either 
jointly by the aggrieved person and the respondent, or owned or tenanted by 
either of them in respect of which either the aggrieved person or the respondent 
or both jointly or singly have any right, title, interest or equity and includes such a 
household which may belong to the joint family of which the respondent is a 
member, irrespective of whether the respondent or the aggrieved person has any 
right, title or interest in the shared household; 

(f) "shelter home" means any shelter home as may be notified by the State 
Government to be a shelter home for the purposes of this Act. 

Chapter II 

Domestic Violence 

S. 3. Definition of domestic violence.— For the purposes of this Act, any act, omission 
or commission or conduct of the respondent shall constitute domestic violence in case 
it- 

(a) harms or injures or endangers the health, safety, life, limb or well-being, whether 
mental or physical, of the aggrieved person or tends to do so and includes 
causing physical abuse, sexual abuse, verbal and emotional abuse and 
economic abuse; or 

(b) harasses, harms, injures or endangers the aggrieved person with a view to 
coerce her or any other person related to her to meet any unlawful demand for 
any dowry or other property or valuable security; or 

(c) has the effect of threatening the aggrieved person or any person related to her 
by any conduct mentioned in clause (a) or clause (b); or 



(d) otherwise injures or causes harm, whether physical or mental, to the aggrieved 
person. 

Explanation /.-For the purposes of this section,— 

(i) "physical abuse" means any act or conduct which is of such a nature as to cause 
bodily pain, harm, or danger to life, limb, or health or impair the health or 
development of the aggrieved person and includes assault, criminal intimidation 
and criminal force; 

(/'/') "sexual abuse" includes any conduct of a sexual nature that abuses, humiliates, 
degrades or otherwise violates the dignity of woman; 

(Hi) "verbal and emotional abuse" includes— 

(a) insults, ridicule, humiliation, name calling and insults or ridicule specially 
with regard to not having a child or a male child; and 

(b) repeated threats to cause physical pain to any person in whom the 
aggrieved person is interested. 

(/V) "economic abuse" includes- 

(a) deprivation of all or any economic or financial resources to which the 
aggrieved person is entitled under any law or custom whether payable 
under an order of a court or otherwise or which the aggrieved person 
requires out of necessity including, but not limited to, household 
necessities for the aggrieved person and her children, if any, stridhan, 
property, jointly or separately owned by the aggrieved person, payment of 
rental related to the shared household and maintenance; 

(b) disposal of household effects, any alienation of assets whether movable 
or immovable, valuables, shares, securities, bonds and the like or other 
property in which the aggrieved person has an interest or is entitled to 
use by virtue of the domestic relationship or which may be reasonably 
required by the aggrieved person or her children or her stridhan or any 
other property jointly or separately held by the aggrieved person; and 

(c) prohibition or restriction to continued access to resources or facilities 
which the aggrieved person is entitled to use or enjoy by virtue of the 
domestic relationship including access to the shared household. 

Explanation II .-For the purpose of determining whether any act, omission, commission 
or conduct of the respondent constitutes "domestic violence" under this section, the 
overall facts and circumstances of the case shall be taken into consideration. 

Chapter III 

Powers and Duties of Protection Officers, Service Providers, etc. 

S. 4. Information to Protection Officer and exclusion of liability of informant.— (7) Any 

person who has reason to believe that an act of domestic violence has been, or is 
being, or is likely to be committed, may give information about it to the concerned 
Protection Officer. 

(2) No liability, civil or criminal, shall be incurred by any person for giving in good faith 
of information for the purpose of sub-section (7). 

S. 5. Duties of police officers, service providers and Magistrate.— A police officer, 
Protection Officer, service provider or Magistrate who has received a complaint of 



domestic violence or is otherwise present at the place of an incident of domestic 
violence or when the incident of domestic violence is reported to him, shall inform the 
aggrieved person— 


(a) of her right to make an application for obtaining a relief by way of a protection 
order, an order for monetary relief, a custody order, a residence order, a 
compensation order or more than one such order under this Act; 

(fa) of the availability of services of service providers; 

(c) of the availability of services of the Protection Officers; 

(d) of her right to free legal services under the Legal Services Authorities Act, 1987 
(39 of 1987); 

(e) of her right to file a complaint under section 498A of the Indian Penal Code (45 
of 1860), wherever relevant: 

Provided that nothing in this Act shall be construed in any manner as to relieve a police 
officer from his duty to proceed in accordance with law upon receipt of information as 
to the commission of a cognizable offence. 

S. 6. Duties of shelter homes.— If an aggrieved person or on her behalf a Protection 
Officer or a service provider requests the person in charge of a shelter home to provide 
shelter to her, such person in charge of the shelter home shall provide shelter to the 
aggrieved person in the shelter home. 

S. 7. Duties of medical facilities.— If an aggrieved person or, on her behalf a Protection 
Officer or a service provider requests the person in charge of a medical facility to 
provide any medical aid to her, such person in charge of the medical facility shall 
provide medical aid to the aggrieved person in the medical facility. 

S. 8. Appointment of Protection Officers.— (7) The State Government shall, by 
notification, appoint such number of Protection Officers in each district as it may 
consider necessary and shall also notify the area or areas within which a Protection 
Officer shall exercise the powers and perform the duties conferred on him by or under 
this Act. 

(2) The Protection Officers shall as far as possible be women and shall possess such 
qualifications and experience as may be prescribed. 

(3) The terms and conditions of service of the Protection Officer and the other officers 
subordinate to him shall be such as may be prescribed. 

S. 9. Duties and functions of Protection Officers.— (7) It shall be the duty of the 
Protection Officer— 


(a) to assist the Magistrate in the discharge of his functions under this Act; 

(fa) to make a domestic incident report to the Magistrate, in such form and in such 
manner as may be prescribed, upon receipt of a complaint of domestic violence 
and forward copies thereof to the police officer in charge of the police station 
within the local limits of whose jurisdiction domestic violence is alleged to have 
been committed and to the service providers in that area; 

(c) to make an application in such form and in such manner as may be prescribed 
to the Magistrate, if the aggrieved person so desires, claiming relief for issuance 
of a protection order; 

(d) to ensure that the aggrieved person is provided legal aid under the Legal 



Services Authorities Act, 1987 (39 of 1987) and make available free of cost the 
prescribed form in which a complaint is to be made; 

(e) to maintain a list of all service providers providing legal aid or counselling, 
shelter homes and medical facilities in a local area within the jurisdiction of the 
Magistrate; 

(f) to make available a safe shelter home, if the aggrieved person so requires and 
forward a copy of his report of having lodged the aggrieved person in a shelter 
home to the police station and the Magistrate having jurisdiction in the area 
where the shelter home is situated; 

(g) to get the aggrieved person medically examined, if she has sustained bodily 
injuries and forward a copy of the medical report to the police station and the 
Magistrate having jurisdiction in the area where the domestic violence is alleged 
to have been taken place; 

(h) to ensure that the order for monetary relief under section 20 is complied with 
and executed, in accordance with the procedure prescribed under the Code of 
Criminal Procedure, 1973 (2 of 1974); 

(/') to perform such other duties as may be prescribed. 

(2) The Protection Officer shall be under the control and supervision of the Magistrate, 
and shall perform the duties imposed on him by the Magistrate and the Government by, 
or under, this Act. 

S. 10. Service providers.— (7) Subject to such rules as may be made in this behalf, any 
voluntary association registered under the Societies Registration Act, 1860 (21 of 
1860) or a company registered under the Companies Act, 1956 (1 of 1956) or any other 
law for the time being in force with the objective of protecting the rights and interests 
of women by any lawful means including providing of legal aid, medical, financial or 
other assistance shall register itself with the State Government as a service provider 
for the purposes of this Act. 

(2) A service provider registered under sub-section (7) shall have the power to— 


(a) record the domestic incident report in the prescribed form if the aggrieved 
person so desires and forward a copy thereof to the Magistrate and the 
Protection Officer having jurisdiction in the area where the domestic violence 
took place; 

(5) get the aggrieved person medically examined and forward a copy of the medical 
report to the Protection Officer and the police station within the local limits of 
which the domestic violence took place; 

(c) ensure that the aggrieved person is provided shelter in a shelter home, if she so 
requires and forward a report of the lodging of the aggrieved person in the 
shelter home to the police station within the local limits of which the domestic 
violence took place. 

(3) No suit, prosecution or other legal proceeding shall lie against any service provider 
or any member of the service provider who is, or who is deemed to be, acting or 
purporting to act under this Act, for anything which is in good faith done or intended to 
be done in the exercise of powers or discharge of functions under this Act towards the 
prevention of the commission of domestic violence. 


S. 11. Duties of Government.— The Central Government and every State Government, 
shall take all measures to ensure that- 



(a) the provisions of this Act are given wide publicity through public media including 
the television, radio and the print media at regular intervals; 

(5) the Central Government and State Government officers including the police 
officers and the members of the judicial services are given periodic sensitization 
and awareness training on the issues addressed by this Act; 

(c) effective co-ordination between the services provided by concerned Ministries 
and Departments dealing with law, home affairs including law and order, health 
and human resources to address issues of domestic violence is established and 
periodical review of the same is conducted; 

(d) protocols for the various Ministries concerned with the delivery of services to 
women under this Act including the courts are prepared and put in place. 

Chapter IV 

Procedure for Obtaining Orders of Reliefs 

S. 12. Application to Magistrate.— (7) An aggrieved person or a Protection Officer or 
any other person on behalf of the aggrieved person may present an application to the 
Magistrate seeking one or more reliefs under this Act: 

Provided that before passing any order on such application, the Magistrate shall take 
into consideration any domestic incident report received by him from the Protection 
Officer or the service provider. 

(2) The relief sought for under sub-section (7) may include a relief for issuance of an 
order for payment of compensation or damages without prejudice to the right of such 
person to institute a suit for compensation or damages for the injuries caused by the 
acts of domestic violence committed by the respondent: 

Provided that where a decree for any amount as compensation or damages has been 
passed by any court in favour of the aggrieved person, the amount, if any, paid or 
payable in pursuance of the order made by the Magistrate under this Act shall be set 
off against the amount payable under such decree and the decree shall, 
notwithstanding anything contained in the Code of Civil Procedure, 1908 (5 of 1908) or 
any other law for the time being in force, be executable for the balance amount, if any, 
left after such set off. 

(3) Every application under sub-section (7) shall be in such form and contain such 
particulars as may be prescribed or as nearly as possible thereto. 

(4) The Magistrate shall fix the first date of hearing, which shall not ordinarily be 
beyond three days from the date of receipt of the application by the court. 

(5) The Magistrate shall endeavour to dispose of every application made under sub¬ 
section (7) within a period of sixty days from the date of its first hearing. 

S. 13. Service of notice.— (7) A notice of the date of hearing fixed under section 12 
shall be given by the Magistrate to the Protection Officer, who shall get it served by 
such means as may be prescribed on the respondent, and on any other person, as 
directed by the Magistrate within a maximum period of two days or such further 
reasonable time as may be allowed by the Magistrate from the date of its receipt. 

(2) A declaration of service of notice made by the Protection Officer in such form as 
may be prescribed shall be the proof that such notice was served upon the respondent 
and on any other person as directed by the Magistrate unless the contrary is proved. 



S. 14. Counselling.— (7) The Magistrate may, at any stage of the proceedings under this 
Act, direct the respondent or the aggrieved person, either singly or jointly, to undergo 
counselling with any member of a service provider who possess such qualifications 
and experience in counselling as may be prescribed. 

(2) Where the Magistrate has issued any direction under sub-section (7), he shall fix the 
next date of hearing of the case within a period not exceeding two months. 

S. 15. Assistance of welfare expert.— In any proceeding under this Act, the Magistrate 
may secure the services of such person, preferably a woman, whether related to the 
aggrieved person or not, including a person engaged in promoting family welfare as he 
thinks fit, for the purpose of assisting him in discharging his functions. 

S. 16. Proceedings to be held in camera — If the Magistrate considers that the 
circumstances of the case so warrant, and if either party to the proceedings so desires, 
he may conduct the proceedings under this Act in camera. 

S. 17. Right to reside in a shared household.— (7) Notwithstanding anything contained 
in any other law for the time being in force, every woman in a domestic relationship 
shall have the right to reside in the shared household, whether or not she has any right, 
title or beneficial interest in the same. 

(2) The aggrieved person shall not be evicted or excluded from the shared household or 
any part of it by the respondent save in accordance with the procedure established by 
law. 

S. 18. Protection orders.— The Magistrate may, after giving the aggrieved person and 
the respondent an opportunity of being heard and on being prima facie satisfied that 
domestic violence has taken place or is likely to take place, pass a protection order in 
favor of the aggrieved person and prohibit the respondent from— 


(a) committing any act of domestic violence; 

(b) aiding or abetting in the commission of acts of domestic violence; 

(c) entering the place of employment of the aggrieved person or, if the person 
aggrieved is a child, its school or any other place frequented by the aggrieved 
person; 

(d) attempting to communicate in any form, whatsoever, with the aggrieved person, 
including personal, oral or written or electronic or telephonic contact; 

(e) alienating any assets, operating bank lockers or bank accounts used or held or 
enjoyed by both the parties, jointly by the aggrieved person and the respondent 
or singly by the respondent, including her stridhan or any other property held 
either jointly by the parties or separately by them without the leave of the 
Magistrate; 

(f) causing violence to the dependants, other relatives or any person who give the 
aggrieved person assistance from domestic violence; 

(g) committing any other act as specified in the protection order. 

S. 19. Residence orders.— (7) While disposing of an application under sub-section (7) 
of section 12, the Magistrate may, on being satisfied that domestic violence has taken 
place, pass a residence order- 


fa) restraining the respondent from dispossessing or in any other manner disturbing 
the possession of the aggrieved person from the shared household, whether or 



not the respondent has a legal or equitable interest in the shared household; 

(i b ) directing the respondent to remove himself from the shared household; 

(c) restraining the respondent or any of his relatives from entering any portion of 
the shared household in which the aggrieved person resides; 

(d) restraining the respondent from alienating or disposing off the shared 
household or encumbering the same; 

(e) restraining the respondent from renouncing his rights in the shared household 
except with the leave of the Magistrate; or 

(f) directing the respondent to secure same level of alternate accommodation for 
the aggrieved person as enjoyed by her in the shared household or to pay rent for 
the same, if the circumstances so require: 

Provided that no order under clause ( b ) shall be passed against any person who is a 
woman. 

(2) The Magistrate may impose any additional conditions or pass any other direction 
which he may deem reasonably necessary to protect or to provide for the safety of the 
aggrieved person or any child of such aggrieved person. 

(3) The Magistrate may require from the respondent to execute a bond, with or without 
sureties, for preventing the commission of domestic violence. 

(4) An order under sub-section (3) shall be deemed to be an order under Chapter VIII of 
the Code of Criminal Procedure, 1973 (2 of 1974) and shall be dealt with accordingly. 

(5) While passing an order under sub-section (7), sub-section (2) or sub-section (3), the 
court may also pass an order directing the officer in charge of the nearest police 
station to give protection to the aggrieved person or to assist her or the person making 
an application on her behalf in the implementation of the order. 

(6) While making an order under sub-section (7), the Magistrate may impose on the 
respondent obligations relating to the discharge of rent and other payments, having 
regard to the financial needs and resources of the parties. 

(7) The Magistrate may direct the officer in-charge of the police station in whose 
jurisdiction the Magistrate has been approached to assist in the implementation of the 
protection order. 

(8) The Magistrate may direct the respondent to return to the possession of the 
aggrieved person her stridhan or any other property or valuable security to which she is 
entitled to. 

S. 20. Monetary reliefs.— (7) While disposing of an application under sub-section (7) of 
section 12, the Magistrate may direct the respondent to pay monetary relief to meet the 
expenses incurred and losses suffered by the aggrieved person and any child of the 
aggrieved person as a result of the domestic violence and such relief may include, but 
not limited to,— 


(a) the loss of earnings; 

(£>) the medical expenses; 

(c) the loss caused due to the destruction, damage or removal of any property from 
the control of the aggrieved person; and 

(d) the maintenance for the aggrieved person as well as her children, if any, 



including an order under or in addition to an order of maintenance under section 
125 of the Code of Criminal Procedure, 1973 (2 of 1974) or any other law for the 
time being in force. 

(2) The monetary relief granted under this section shall be adequate, fair and 
reasonable and consistent with the standard of living to which the aggrieved person is 
accustomed. 

(3) The Magistrate shall have the power to order an appropriate lump sum payment or 
monthly payments of maintenance, as the nature and circumstances of the case may 
require. 

(4) The Magistrate shall send a copy of the order for monetary relief made under sub¬ 
section (7) to the parties to the application and to the in charge of the police station 
within the local limits of whose jurisdiction the respondent resides. 

(5) The respondent shall pay the monetary relief granted to the aggrieved person within 
the period specified in the order under sub-section (7). 

(6) Upon the failure on the part of the respondent to make payment in terms of the 
order under sub-section (7), the Magistrate may direct the employer or a debtor of the 
respondent, to directly pay to the aggrieved person or to deposit with the court a 
portion of the wages or salaries or debt due to or accrued to the credit of the 
respondent, which amount may be adjusted towards the monetary relief payable by the 
respondent. 

S. 21. Custody orders.— Notwithstanding anything contained in any other law for the 
time being in force, the Magistrate may, at any stage of hearing of the application for 
protection order or for any other relief under this Act grant temporary custody of any 
child or children to the aggrieved person or the person making an application on her 
behalf and specify, if necessary, the arrangements for visit of such child or children by 
the respondent: 

Provided that if the Magistrate is of the opinion that any visit of the respondent may be 
harmful to the interests of the child or children, the Magistrate shall refuse to allow 
such visit. 

S. 22. Compensation orders.— In addition to other reliefs as may be granted under this 
Act, the Magistrate may on an application being made by the aggrieved person, pass an 
order directing the respondent to pay compensation and damages for the injuries, 
including mental torture and emotional distress, caused by the acts of domestic 
violence committed by that respondent. 

S. 23. Power to grant interim and ex parte orders.— (7) In any proceeding before him 
under this Act, the Magistrate may pass such interim order as he deems just and 
proper. 

(2) If the Magistrate is satisfied that an application prima facie discloses that the 
respondent is committing, or has committed an act of domestic violence or that there 
is a likelihood that the respondent may commit an act of domestic violence, he may 
grant an ex parte order on the basis of the affidavit in such form, as may be prescribed, 
of the aggrieved person under section 18, section 19, section 20, section 21 or, as the 
case may be, section 22 against the respondent. 

S. 24. Court to give copies of order free of cost.— The Magistrate shall, in all cases 
where he has passed any order under this Act, order that a copy of such order, shall be 
given free of cost, to the parties to the application, the police officer in-charge of the 
police station in the jurisdiction of which the Magistrate has been approached, and any 



service provider located within the local limits of the jurisdiction of the court and if any 
service provider has registered a domestic incident report, to that service provider. 


S. 25. Duration and alteration of orders.— (7) A protection order made under section 18 
shall be in force till the aggrieved person applies for discharge. 

(2) If the Magistrate, on receipt of an application from the aggrieved person or the 
respondent, is satisfied that there is a change in the circumstances requiring alteration, 
modification or revocation of any order made under this Act, he may, for reasons to be 
recorded in writing pass such order, as he may deem appropriate. 

S. 26. Relief in other suits and legal proceedings.— (7) Any relief available under 
sections 18,19, 20, 21 and 22 may also be sought in any legal proceeding, before a civil 
court, family court or a criminal court, affecting the aggrieved person and the 
respondent whether such proceeding was initiated before or after the commencement 
of this Act. 

(2) Any relief referred to in sub-section (7) may be sought for in addition to and along 
with any other relief that the aggrieved person may seek in such suit or legal 
proceeding before a civil or criminal court. 

(3) In case any relief has been obtained by the aggrieved person in any proceedings 
other than a proceeding under this Act, she shall be bound to inform the Magistrate of 
the grant of such relief. 

S. 27. Jurisdiction.— (7) The court of Judicial Magistrate of the first class or the 
Metropolitan Magistrate, as the case may be, within the local limits of which— 


(a) the person aggrieved permanently or temporarily resides or carries on business 
or is employed; or 

(b) the respondent resides or carries on business or is employed; or 

(c) the cause of action has arisen, 

shall be the competent court to grant a protection order and other orders under this Act 
and to try offences under this Act. 

(2) Any order made under this Act shall be enforceable throughout India. 

S. 28. Procedure.— (7) Save as otherwise provided in this Act, all proceedings under 
sections 12, 18, 19, 20, 21, 22 and 23 and offences under section 31 shall be governed 
by the provisions of the Code of Criminal Procedure, 1973 (2 of 1974). 

(2) Nothing in sub-section (7) shall prevent the court from laying down its own 
procedure for disposal of an application under section 12 or under sub-section (2) of 
section 23. 

S. 29. Appeal.— There shall lie an appeal to the Court of Session within thirty days from 
the date on which the order made by the Magistrate is served on the aggrieved person 
or the respondent, as the case may be, whichever is later. 

Chapter V 

Miscellaneous 

S. 30. Protection Officers and members of service providers to be public servants.— 

The Protection Officers and members of service providers, while acting or purporting to 
act in pursuance of any of the provisions of this Act or any rules or orders made 



thereunder shall be deemed to be public servants within the meaning of section 21 of 
the Indian Penal Code (45 of 1860). 


S. 31. Penalty for breach of protection order by respondent.— (7) A breach of 
protection order, or of an interim protection order, by the respondent shall be an offence 
under this Act and shall be punishable with imprisonment of either description for a 
term which may extend to one year, or with fine which may extend to twenty thousand 
rupees, or with both. 

(2) The offence under sub-section (7) shall as far as practicable be tried by the 
Magistrate who had passed the order, the breach of which has been alleged to have 
been caused by the accused. 

(3) While framing charges under sub-section (7), the Magistrate may also frame 
charges under section 498A of the Indian Penal Code (45 of 1860) or any other 
provision of that Code or the Dowry Prohibition Act, 1961 (28 of 1961), as the case may 
be, if the facts disclose the commission of an offence under those provisions. 

S. 32. Cognizance and proof.— (7) Notwithstanding anything contained in the Code of 
Criminal Procedure, 1973 (2 of 1974), the offence under sub-section (7) of section 31 
shall be cognizable and non-bailable. 

(2) Upon the sole testimony of the aggrieved person, the court may conclude that an 
offence under sub-section (7) of section 31 has been committed by the accused. 

S. 33. Penalty for not discharging duty by Protection Officer.— If any Protection Officer 
fails or refuses to discharge his duties as directed by the Magistrate in the protection 
order without any sufficient cause, he shall be punished with imprisonment of either 
description for a term which may extend to one year, or with fine which may extend to 
twenty thousand rupees, or with both. 

S. 34. Cognizance of offence committed by Protection Officer.— No prosecution or 
other legal proceeding shall lie against the Protection Officer unless a complaint is filed 
with the previous sanction of the State Government or an officer authorised by it in this 
behalf. 

S. 35. Protection of action taken in good faith.— No suit, prosecution or other legal 
proceeding shall lie against the Protection Officer for any damage caused or likely to be 
caused by anything which is in good faith done or intended to be done under this Act or 
any rule or order made thereunder. 

S. 36. Act not in derogation of any other law.— The provisions of this Act shall be in 
addition to, and not in derogation of the provisions of any other law, for the time being 
in force. 

S. 37. Power of Central Government to make rules.— (7) The Central Government may, 
by notification, make rules for carrying out the provisions of this Act. 

(2) In particular, and without prejudice to the generality of the foregoing power, such 
rules may provide for all or any of the following matters, namely:— 


(a) the qualifications and experience which a Protection Officer shall possess under 
sub-section (2) of section 8; 

(fa) the terms and conditions of service of the Protection Officers and the other 
officers subordinate to him, under sub-section (3) of section 8; 

(c) the form and manner in which a domestic incident report may be made under 
clause (fa) of sub-section (7) of section 9; 



(d) the form and the manner in which an application for protection order may be 
made to the Magistrate under clause (c) of sub-section (7) of section 9; 

(e) the form in which a complaint is to be filed under clause (d) of sub-section (7) of 
section 9; 

(f) the other duties to be performed by the Protection Officer under clause (/) of sub¬ 
section (7) of section 9; 

(g) the rules regulating registration of service providers under sub-section (7) of 
section 10; 

(h) the form in which an application under sub-section (7) of section 12 seeking 
reliefs under this Act may be made and the particulars which such application 
shall contain under sub-section (3) of that section; 

(/) the means of serving notices under sub-section (7) of section 13; 

(j) the form of declaration of service of notice to be made by the Protection Officer 
under subsection (2) of section 13; 

(k) the qualifications and experience in counselling which a member of the service 
provider shall possess under sub-section (7) of section 14; 

(/) the form in which an affidavit may be filed by the aggrieved person under sub¬ 
section (2) of section 23; 

(m) any other matter which has to be, or may be, prescribed. 

(3) Every rule made under this Act shall be laid, as soon as may be after it is made, 
before each House of Parliament, while it is in session, for a total period of thirty days 
which may be comprised in one session or in two or more successive sessions, and if, 
before the expiry of the session immediately following the session or the successive 
sessions aforesaid, both Houses agree in making any modification in the rule or both 
Houses agree that the rule should not be made, the rule shall thereafter have effect 
only in such modified form or be of no effect, as the case may be; so, however, that any 
such modification or annulment shall be without prejudice to the validity of anything 
previously done under that rule. 

1. Came into force on 26-10-2006, vide S.0.1776(E), dated 17th October, 2006, published in the 
Gazette of India, Extra., Pt. II, Sec. 3(ii), dated 17th October, 2006. 
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APPENDIX XVI THE PROHIBITION OF CHILD MARRIAGE ACT, 
2006 


(No. 6 OF 2007) 

[10th January, 2007] 

An Act to provide for the prohibition of solemnisation of child marriages and for matters 
connected therewith or incidental thereto. 

Be it enacted by Parliament in the Fifty-seventh Year of the Republic of India as follows: 


S. 1. Short title extent and commencement.— (7) This Act may be called the Prohibition 
of Child Marriage Act, 2006. 

(2) It extends to the whole of India except the State of Jammu and Kashmir; and it 
applies also to all citizens of India without and beyond India: 

Provided that nothing contained in this Act shall apply to the Renoncants of the 
Union territory of Pondicherry. 

(3) It shall come into force on such date 1 as the Central Government may, by 
notification in the Official Gazette, appoint; and different dates may be appointed 
for different States and any reference in any provision to the commencement of 
this Act shall be construed in relation to any State as a reference to the coming 
into force of that provision in that State. 

S. 2. Definitions.— In this Act, unless the context otherwise requires,- 

(a) "child" means a person who, if a male, has not completed twenty-one years of 
age, and if a female, has not completed eighteen years of age; 

(fa) "child marriage" means a marriage to which either of the contracting parties is a 
child; 

(c) "contracting party", in relation to a marriage, means either of the parties whose 
marriage is or is about to be thereby solemnised; 

(d) "Child Marriage Prohibition Officer" includes the Child Marriage Prohibition 
Officer appointed under sub-section (7) of section 16; 

(e) "district court" means, in any area for which a Family Court established under 
section 3 of the Family Courts Act, 1984 (66 of 1984) exists, such Family Court, 
and in any area for which there is no Family Court but a city civil court exists, 
that court and in any other area, the principal civil court of original jurisdiction 
and includes any other civil court which may be specified by the State 
Government, by notification in the Official Gazette, as having jurisdiction in 
respect of the matters dealt with in this Act; 

(f) "minor" means a person who under the provisions of the Majority Act, 1875 (9 of 
1875) is to be deemed not to have attained his majority. 

S. 3. Child Marriages to be voidable at the option of contracting party being a child.— 

(7) Every child marriage, whether solemnised before or after the commencement of 
this Act, shall be voidable at the option of the contracting party who was a child at the 
time of the marriage: 


Provided that a petition for annulling a child marriage by a decree of nullity may be filed 
in the district court only by a contracting party to the marriage who was a child at the 
time of the marriage. 


(2) If at the time of filing a petition, the petitioner is a minor, the petition may be filed 
through his or her guardian or next friend along with the Child Marriage 
Prohibition Officer. 

(3) The petition under this section may be filed at any time but before the child filing 
the petition completes two years of attaining majority. 

(4) While granting a decree of nullity under this section, the district court shall make 
an order directing both the parties to the marriage and their parents or their 
guardians to return to the other party, his or her parents or guardian, as the case 
may be, the money, valuables ornaments and other gifts received on the 
occasion of the marriage by them from the other side, or an amount equal to the 
value of such valuables, ornaments, other gifts and money; 

Provided that no order under this section shall be passed unless the concerned parties 
have been given notices to appear before the district court and show cause why such 
order should not be passed. 

S. 4. Provision for maintenance and residence to female contracting party to child 
marriage.— (7) While granting a decree under section 3, the district court may also 
make an interim or final order directing the male contracting party to the child marriage, 
and in case the male contracting party to such marriage is a minor, his parent or 
guardian to pay maintenance to the female contracting party to the marriage until her 
remarriage. 


(2) The quantum of maintenance payable shall be determined by the district court 
having regard to the needs of the child, the lifestyle enjoyed by such child during 
her marriage and the means of income of the paying party. 

(3) The amount of maintenance may be directed to be paid monthly or in lump sum. 

(4) In case the party making the petition under section 3 is the female contracting 
party, the district court may also make a suitable order as to her residence until 
her remarriage. 

S. 5. Custody and maintenance of children of child marriages.— (7) Where there are 
children born of the child marriage, the district court shall make an appropriate order 
for the custody of such children. 

(2) While making an order for the custody of a child under this section, the welfare 
and best interests of the child shall be the paramount consideration to be given 
by the district court. 

(3) An order for custody of a child may also include appropriate directions for giving 
to the other party access to the child in such a manner as may best serve the 
interests of the child, and such other orders as the district court may, in the 
interest of the child, deem proper. 

(4) The district court may also make an appropriate order for providing 
maintenance to the child by a party to the marriage or their parents or guardians. 

S. 6. Legitimacy of children born of child marriages.— Notwithstanding that a child 
marriage has been annulled by a decree of nullity under section 3, every child begotten 
or conceived of such marriage before the decree is made, whether born before or after 



the commencement of this Act, shall be deemed to be a legitimate child for all 
purposes. 


S. 7. Power of district court to modify orders issued under section 4 or section 5.— 

The district court shall have the power to add to, modify or revoke any order made 
under section 4 or section 5 and if there is any change in the circumstances at any time 
during the pendency of the petition and even after the final disposal of the petition. 

S. 8. Court to which petition should be made.— For the purpose of grant of reliefs under 
sections 3, 4 and 5, the district court having jurisdiction shall include the district court 
having jurisdiction over the place where the defendant or the child resides, or where the 
marriage was solemnised or where the parties last resided together or the petitioner is 
residing on the date of presentation of the petition. 

S. 9. Punishment for male adult marrying a child.— Whoever, being a male adult above 
eighteen years of age, contracts a child marriage shall be punishable with rigorous 
imprisonment which may extend to two years or with fine which may extend to one lakh 
rupees or with both. 

S. 10. Punishment for solemnising a child marriage.— Whoever performs, conducts, 
directs or abets any child marriage shall be punishable with rigorous imprisonment 
which may extend to two years and shall be liable to fine which may extend to one lakh 
rupees unless he proves that he had reasons to believe that the marriage was not a 
child marriage. 

S. 11. Punishment for promoting or permitting solemnisation of child marriages.— (7) 

Where a child contracts a child marriage, any person having charge of the child, 
whether as parent or guardian or any other person or in any other capacity, lawful or 
unlawful, including any member of an organisation or association of persons who does 
any act to promote the marriage or permits it to be solemnised, or negligently fails to 
prevent it from being solemnised, including attending or participating in a child 
marriage, shall be punishable with rigorous imprisonment which may extend to two 
years and shall also be liable to fine which may extend up to one lakh rupees: 

Provided that no woman shall be punishable with imprisonment. 

(2) For the purposes of this section, it shall be presumed, unless and until the contrary 
is proved, that where a minor child has contracted a marriage, the person having 
charge of such minor child has negligently failed to prevent the marriage from being 
solemnised. 

S. 12. Marriage of a minor child to be void in certain circumstances.— Where a child, 
being a minor— 


(a) is taken or enticed out of the keeping of the lawful guardian; or 

(b) by force compelled, or by any deceitful means induced to go from any place; or 

(c) is sold for the purpose of marriage; and made to go through a form of marriage 
or if the minor is married alter which the minor is sold or trafficked or used for 
immoral purposes, 

such marriage shall be null and void. 

S. 13. Power of court to issue injunction prohibiting child marriage.— (7) 

Notwithstanding anything to the contrary contained in this Act, if, on an application of 
the Child Marriage Prohibition Officer or on receipt of information through a complaint 
or otherwise from any person, a Judicial Magistrate of the first class or a Metropolitan 
Magistrate is satisfied that a child marriage in contravention of this Act has been 



arranged or is about to be solemnised, such Magistrate shall issue an injunction 
against any person including a member of an organisation or an association of persons 
prohibiting such marriage. 

(2) A complaint under sub-section (/) may be made by any person having personal 
knowledge or reason to believe, and a non-governmental organisation having 
reasonable information, relating to the likelihood of taking place of solemnisation of a 
child marriage or child marriages. 

(3) The Court of the Judicial Magistrate of the first class or the Metropolitan Magistrate 
may also take suo motu cognizance on the basis of any reliable report or information. 

(4) For the purposes of preventing solemnisation of mass child marriages on certain 
days such as Akshaya Trutiya, the District Magistrate shall be deemed to be the Child 
Marriage Prohibition Officer with all powers as are conferred on a Child Marriage 
Prohibition Officer by or under this Act. 

(5) The District Magistrate shall also have additional powers to stop or prevent 
solemnisation of child marriages and for this purpose, he may take all appropriate 
measures and use the minimum force required. 

(6) No injunction under sub-section (7) shall be issued against any person or member 
of any organisation or association of persons unless the Court has previously given 
notice to such person, members of the organisation or association of persons, as the 
case may be, and has offered him or them an opportunity to show cause against the 
issue of the injunction: 

Provided that in the case of any urgency, the Court shall have the power to issue an 
interim injunction without giving any notice under this section. 

(7) An injunction issued under sub-section (7) may be confirmed or vacated after giving 
notice and hearing the party against whom the injunction was issued. 

(8) The Court may either on its own motion or on the application of any person 
aggrieved, rescind or alter an injunction issued under sub-section (7). 

(9) Where an application is received under sub-section (7), the Court shall afford the 
applicant an early opportunity of appearing before it either in person or by an advocate 
and if the Court, after hearing the applicant rejects the application wholly or in part, it 
shall record in writing its reasons for so doing. 

(70) Whoever knowing that an injunction has been issued under sub-section (7) against 
him disobeys such injunction shall be punishable with imprisonment of either 
description for a term which may extend to two years or with fine which may extend to 
one lakh rupees or with both: 

Provided that no woman shall be punishable with imprisonment. 

S. 14. Child marriages in contravention of injunction orders to be void.— Any child 
marriage solemnised in contravention of an injunction order issued under section 13, 
whether interim or final, shall be void ab initio. 

S. 15. Offences to be cognizable and non-bailable.— Notwithstanding anything 
contained in the Code of Criminal Procedure, 1973 (2 of 1974) an offence punishable 
under this Act shall be cognizable and non-bailable. 

S. 16. Child Marriage Prohibition Officers.— (7) The State Government shall, by 
notification in the Official Gazette, appoint for the whole State, or such part thereof as 
may be specified in that notification, an officer or officers to be known as the Child 



Marriage Prohibition Officer having jurisdiction over the area or areas specified in the 
notification. 


(2) The State Government may also request a respectable member of the locality with a 
record of social service or an officer of the Gram Panchayat or Municipality or an officer 
of the Government or any public sector undertaking or an office bearer of any non¬ 
governmental organisation to assist the Child Marriage Prohibition Officer and such 
member, officer or office bearer, as the case may be, shall be bound to act accordingly. 

(3) It shall be the duty of the Child Marriage Prohibition Officer— 


(a) to prevent solemnisation of child marriages by taking such action as he may 
deem fit; 

(5) to collect evidence for the effective prosecution of persons contravening the 
provisions of this Act; 

(c) to advise either individual cases or counsel the residents of the locality generally 
not to indulge in promoting, helping, aiding or allowing the solemnisation of 
child marriages; 

(d) to create awareness of the evil which results from child marriages; 

(e) to sensitize the community on the issue of child marriages; 

(f) to furnish such periodical returns and statistics as the State Government may 
direct; and 

( g ) to discharge such other functions and duties as may be assigned to him by the 
State Government. 

(4) The State Government may, by notification in the Official Gazette, subject to such 
conditions and limitations, invest the Child Marriage Prohibition Officer with such 
powers of a police officer as may be specified in the notification and the Child Marriage 
Prohibition Officer shall exercise such powers subject to such conditions and 
limitations, as may be specified in the notification. 

(5) The Child Marriage Prohibition Officer shall have the power to move the Court for an 
order under sections 4, 5 and 13 and along with the child under section 3. 

S. 17. Child Marriage Prohibition Officers to be Public servants.— The Child Marriage 
Prohibition Officers shall be deemed to be public servants within the meaning of 
section 21 of the Indian Penal Code (45 of 1860). 

S. 18. Protection of action taken in good faith.— No suit, prosecution or other legal 
proceedings shall lie against the Child Marriage Prohibition Officer in respect of 
anything in good faith done or intended to be done in pursuance of this Act or any rule 
or order made thereunder. 

S. 19. Power of State Government to make rules.— (7) The State Government may, by 
notification in the Official Gazette, make rules for carrying out the provisions of this Act. 

(2) Every rule made under this Act shall, as soon as may be after it is made, be laid 
before the State Legislature. 

S. 20. Amendment of Act No. 25 of 1955.— In the Hindu Marriage Act, 1955, in section 
18, for clause (a), the following clause shall be substituted, namely:— 


(a) in the case of contravention of the condition specified in clause (iii) of section 



5, with rigorous imprisonment which may extend to two years or with fine which 
may extend to one lakh rupees, or with both". 

S. 21. Repeal and savings.— (7) The Child Marriage Restraint Act, 1929 (19 of 1929) is 
hereby repealed. 

(2) Notwithstanding such repeal, all cases and other proceedings pending or continued 
under the said Act at the commencement of this Act shall be continued and disposed 
of in accordance with the provisions of the repealed Act, as if this Act had not been 
passed. 

1. Came into force on 1 -11 -2007, vide S.0.1850(E), dated 30th October, 2007. 
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APPENDIX XVII THE DOWRY PROHIBITION ACT, 1961 

INTRODUCTION 

The ancient marriage rites in the Vedic period are associated with Kanyadan. It is laid 
down in Dharamshastra that the meritorious act of Kanyadan is not complete till the 
bridegroom was given a dakshina. So when a bride is given over to the bridegroom, he 
has to be given something in cash or kind which constitute varadakshina. Thus 
Kanyadan became associated with varadakshina i.e. the cash or gifts in kind by the 
parents or guardian of the bride to the bridegroom. The varadakshina was offered out 
of affection and did not constitute any kind of compulsion or consideration for the 
marriage. It was a voluntary practice without any coercive overtones. In the course of 
time, the voluntary element in varadakshina has disappeared and the coercive element 
has crept in. It has taken deep roots not only in the marriage ceremony but also post- 
marital relationship. What was originally intended to be a token dakshina for the 
bridegroom has now gone out of proportions and has assumed the nomenclature 
"dowry". 

The social reformers of the nineteenth and early twentieth centuries have striven hard 
for the abolition of various social evils including the evil of dowry system. Long before 
India gained independence, the then provincial Government of Sind passed an 
enactment known as "Sind Deti Leti Act, 1939" with a view to deal effectively with the 
evils of dowry system but the enactment had neither any impact nor could create the 
desired effect. During the last few decades the evils of dowry system has taken an 
acute form in almost all parts of the country and in almost all the sections of society. In 
a bid to eradicate this evil from the society, the State Governments of Bihar and Andhra 
Pradesh enacted "The Bihar Dowry Restraint Act, 1950" and "The Andhra Pradesh 
Dowry Prohibition Act, 1958" for the respective States, but both these enactments 
failed to achieve the objectives for which they were enacted. 

The evil of dowry system was assuming enormous proportions and the minds of right 
thinking persons both outside and inside the State Legislatures and the Parliament 
were shattered. The matter was raised in the Parliament in the very first session of the 
Lok Sabha. Many proposals for restraining dowry were placed in the Parliament in the 
form of Private Members Bills. During the course of discussions on a non-official Bill in 
the Lok Sabha in 1953, the then Minister of Law gave an assurance to the House that a 
bill on the subject would be prepared in consultation with the State Governments. In 
pursuance of the assurance, a Bill was subsequently submitted for consideration of the 
Cabinet. The Cabinet then decided that the proposal might be held in abeyance till the 
enactment of the Hindu Succession Act. After the enactment of the Hindu Succession 
Act in 1956, the Government felt that a separate legislation to prohibit dowry was not a 
matter of urgency. As the problem continued to increase the issue was again and again 
agitated in the Parliament as well as in State Legislatures. On account of pressure both 
at political and social levels, the Government finally decided to process the legislation. 
On 24 April, 1959 the Dowry Prohibition Bill, 1959 was introduced in the Lok Sabha. 
After some discussions, the Bill was referred to a Joint Committee of both the Houses 
of Parliament. The Joint Committee presented its report with some amendments in the 
Bill. Both the Houses of Parliament did not agree with the amendments as reported by 
the Joint Committee and ultimately the Bill was considered at the Joint Sittings of both 
the Houses of Parliament held on 6 and 9 May, 1961. After making necessary changes, 
the Dowry Prohibition Bill was reintroduced in the Parliament. 

STATEMENT OF OBJECTS AND REASONS 

The object of this Bill is to prohibit the evil practice of giving and taking of dowry. This 
question has been engaging the attention of the Government for some time past, and 



one of the methods by which this problem, which is essentially a social one, was 
sought to be tackled was by the conferment of improved property rights on women by 
the Hindu Succession Act, 1956. It is, however, felt that a law which makes the practice 
punishable and at the same time ensures that any dowry, if given, does enure for the 
benefit of the wife will go a long way to educating public opinion and to the eradication 
of this evil. There has also been a persistent demand for such a law both in and outside 
Parliament. Hence, the present Bill. It, however, takes care to exclude presents in the 
form of clothes, ornaments, etc., which are customary at marriages, provided the value 
thereof does not exceed Rs. 2,000. Such a provision appears to be necessary to make 
the law workable. 

ACT 28 OF 1961 

The Dowry Prohibition Bill having been passed by both the Houses of Parliament 
received the assent of the President on 20th May, 1961. It came on the Statute Book as 
THE DOWRY PROHIBITION ACT, 1961 (28 of 1961) (Came into force on 1-7-1961). 

LIST OF AMENDING ACTS 

1. The Delegated Legislation Provisions (Amendment) Act, 1983 (20 of 1983) (w.e.f. 
15-3-1984). 

2. The Dowry Prohibition (Amendment) Act, 1984 (63 of 1984) (w.e.f. 2-10-1985). 

3. The Dowry Prohibition (Amendment) Act, 1986 (43 of 1986) (w.e.f. 19-11-1986). 

THE DOWRY PROHIBITION ACT, 1961 

(28 of 1961) 

[20th May, 1961] 

An Act to prohibit the giving or taking of dowry. 

BE it enacted by Parliament in the Twelfth Year of the Republic of India as follows:— 

S. 1. Short title, extent and commencement.—(1) This Act may be called the Dowry 
Prohibition Act, 1961. 

(2) It extends to the whole of India except the State of Jammu and Kashmir. 

(3) It shall come into force on such date as the Central Government may, by 
notification in the Official Gazette, appoint. 

S. 2. Definition of 'dowry'.— In this Act, "dowry" means any property or valuable security 
given or agreed to be given either directly or indirectly— 


(a) by one party to a marriage to the other party to the marriage; or 

(b) by the parents of either party to a marriage or by any other person, to either 
party to the marriage or to any other person, 

at or before 2 [or any time after the marriage] 1 [in connection with the marriage of the 
said parties but does not include] dower or mahr in the case of persons to whom the 
Muslim Personal Law (Shariat) applies. 

4 . 


Explanation II.— The expression "valuable security" has the same meaning as in section 
30 of the Indian Penal Code (45 of 1860). 

STATE AMENDMENT 

Haryana: -For section 2, substitute the following section, namely:- 

'2. Definitions .-In this Act, unless the context requires,- 

(1) "dowry" means any property or valuable security given or agreed to be given either 
directly or indirectly.— 

(a) by one party to a marriage to the other; or 

(b) by the parents of either party to a marriage or by any other person, to 
either party to the marriage or to any other person, 

at or before the marriage as consideration for the marriage of the said parties, but 
does not include dower or mahr in case of persons to whom the Muslim Personal 
Law (Shariat) applies. 

Explanation /.-For the removal of doubts it is hereby declared that any presents 
made at the time of marriage of either party to the marriage in the form of cash, 
ornaments, clothes or other articles, shall not be deemed to be dowry within the 
meaning of this section, unless they are made as consideration for the marriage of 
the said parties. 

Explanation //.-The expression "valuable security" has the same meaning as in 
section 30 of the Indian Penel Code (45 of 1860). 

(ii) "Marriage expenses" shall include expenses incurred directly or indirectly at or 
before the marriage on,— 

(a) Thakka, Sagai, Tikka, sagun and milni ceremonies; 

(b) The gifts made by one party to a marriage to the other party to the 
marriage or by the parents, grand-parents and brothers of either party to a 
marriage, to either party to the marriage or the blood relations thereof; 

(c) illumination, food and the arrangements for serving food to the members 
of the marriage party and other expenses incidental thereto. 

Explanation .-For the removal of doubts it is hereby declared that any gifts made by 
a person other than those specified in sub-clause (b), at the time of marriage to 
either party to the marriage shall not be deemed to be marriage expenses. 

[Vide Flaryana Act 38 of 1976, sec. 2 (w.e.f. 11-8-1976).] 

S. 3. Penalty for giving or taking dowry.- 5 [(1)] If any person, after the commencement 
of this Act, gives or takes or abets the giving or taking of dowry, he shall be punishable 
6 [with imprisonment for a term which shall not be less than [five years, and with fine 
which shall not be less than fifteen thousand rupees or the amount of the value of such 
dowry, whichever is more]: 

Provided that the Court may, for adequate and special reasons to be recorded in the 
judgment, impose a sentence of imprisonment for a term of less than [five years].] 

9 [(2) Nothing in sub-section (1) shall apply to, or in relation to,— 


(a) presents which are given at the time of a marriage to the bride (without any 
demand having been made in that behalf): 

Provided that such presents are entered in a list maintained in accordance with 
the rules made under this Act; 

(b) presents which are given at the time of a marriage to the bridegroom (without 
any demand having been made in that behalf): 


Provided that such presents are entered in a list maintained in accordance with the 
rules made under this Act: 

Provided further that where such presents are made by or on behalf of the bride or any 
person related to the bride, such presents are of a customary nature and the value 
thereof is not excessive having regard to the financial status of the person by whom, or 
on whose behalf, such presents are given.] 

STATE AMENDMENTS 

Bihar:-For section 3, substitute the following section, namely:— 

"3. Penality for giving or taking dowry.— If any person after the commencement of this Act, 
gives or takes or abets the giving or taking of dowry, he shall be punishable with 
imprisonment which may extend to six month and with fine which may extend to five 
thousand rupees." 

[Vide Bihar Act 4 of 1976, sec. 2 (w.e.f. 20-1-1976)] 

Haryana:— For section 3, substitute the following section, namely:— 

"3. Bar of certain acts.- No person shall:— 

(a) give or take or abet the giving or taking of dowry; 

(b) demand, directly or indirectly from the parents or guardians of a bride or 
bridegroom, as the case may be, any dowry; 

(c) incur marriage expenses the aggregate value thereof exceeds five thousand 
rupees; 

(d) display any gifts made at or before the marriage in the form of cash, ornaments, 
clothes or other articles. 

(e) take or carry in excess of,— 

(i) twenty-five members of the marriage party; and 

(ii) eleven members of the band; 

(f) deny conjugal rights to his wife on the ground that dowry has not been given or the 
dowry given is insufficient." 

[Vide Haryana Act 38 of 1976, sec. 2 (w.e.f. 11 -8-1976).] 

Himachal Pradesh:— For section 3, substitute the following section, namely:— 

"3. Penalty for giving or taking dowry— If any person gives or takes or abets the giving or 
taking of dowry, he shall be punishable with imprisonment which may extend to one year 
and with fine which may extend to five thousand rupees." 

[Vide Himachal Pradesh Act 25 of 1976, sec. 2 (w.e.f. 24-6-1976).] 

10 [S. 4. Penalty for demanding dowry.— If any person demands, directly or indirectly, 
from the parents or other relatives or guardian of a bride or bridegroom, as the case 
may be, any dowry, he shall be punishable with imprisonment for a term which shall not 
be less than six months, but which may extend to two years and with fine which may 
extend to ten thousand rupees: 

Provided that the Court may, for adequate and special reasons to be mentioned in the 
judgment, impose a sentence of imprisonment for a term of less than six months.] 

STATE AMENDMENTS 

Himachal Pradesh:— After section 4, insert the following sections, namely:— 


“4A. Bar of certain acts. -Any person who,- 


(i) displays any present made at the time of marriage in the form of cash, ornaments, 
clothes or other articles, or 

(ii) gives in the form of "Shagun" at the time of "tahaka", betrothal or "Tikka" any thing 
the value of which exceeds eleven rupees; or 

(iii) gives to the parents or any other relation to a party to the marriage anything on the 
occasion of "milni" or any other ceremony performed in relation to betrothal or 
marriage; 

shall be punishable with imprisonment for a term which may extend to six months or with 
fine which may extend to five thousand rupees, or with both." 

"48. Penalty for depriving any party of the rights and privilleges of marriage.-( 1) If after the 
marriage any party to the marriage with or without assistance of any other person deprives 
the other party of the rights and privileges of marriage or tortures or refuses to maintains 
the said other party for non-payment of dowry before, during or after marriage, he shall be 
punishable with imprisonment which may extend to one year and with fine which may 
extend to five thousand rupees. 

(2) The provision of this section shall be in addition to and not in derogation of any provision 
or the subject contained in any other law for the time being in force." 

[Vide Himachal Pradesh Act 25 of 1976, sec. 4 (w.e.f. 24-6-1976).] Punjab:— After 
section 4, insert the following sections, namely:— 

"4A. Bar of certain Acts. -Any person who- 

(i) display any presents made at the time of such marriage in the form of cash, 
ornaments, clothes or other articles; or 

(ii) takes in a marriage party more than twenty-five persons exclusive of minors and 
the members of the band; or 

(iii) gives in the form of sagun at the time of thaka, betrothal or marriage, anything the 
value of which exceeds eleven rupees; or 

(iv) gives to the parents or any other relation of a party to the marriage anything on the 
occasion of "milni" or any other ceremony performed in relation to betrothal or 
marriage; or 

(v) serves to the marriage party more than two principal meals, 

shall be punishable with imprisionment for a term which may extend to six months or with 
fine which may extend to five thousand rupees or with both. 

Explanation:— In this section the expression "principal meal" means lunch or dinner. 

"46. Penalty for depriving any party of rights and privileges of marriage.-Any Party to the 
marriage who after marriage, deprives the other party of the rights and privileges of 
marriage, or tortures or refuses to maintain the said other party, for non-payment of dowry, 
and any person who assists such party in the commission of such offence, shall be 
punishable with imprisonment for a term which may extend to one year, and fine which may 
extend to five thousand rupees." 

[Vide Punjab Act 26 of 1976, sec. 4 (w.e.f. 20-5-1976).] 

West Bengal:— After section 4, insert the following section, namely:— 

"4A. Penalty for depriving any party of the rights and privileges of marriage—{ 1) If after the 
marriage, any party to the marriage with or without assistance of his parents or guardians 
deprives the other party of the rights and privileges of marriage, or tortures or refuses to 
maintain the said other party for non-payment of dowry before, during or after marriage, he 
shall be punishable with imprisonment which shall not be less than three month, but may 
extend to one years or with fine which shall not be less than two thousand rupees, but may 
extend to five thousand rupees, or with both. 

(2) The provisions of this section shall be in addition to, and not in derogation of, any 
provisions on the subject contained in any other law for the time being in force." 

[Vide West Bengal Act 35 of 1975, sec. 5 (w.e.f. 23-9-1975).] 1 [S. 4A. Ban on 

advertisement.-lf any person,- 


(a) offers, through any advertisement in any newspaper, periodical, journal or 
through any other media, any share in his property or of any money or both as a 
share in any business or other interest as consideration for the marriage of his 
son or daughter or any other relative; 

(b) prints or publishes or circulates any advertisement referred to in clause (a), 

he shall be punishable with imprisonment for a term which shall not be less than six 
months, but which may extend to five years, or with fine which may extend to fifteen 
thousand rupees: 

Provided that the Court may, for adequate and special reasons to be recorded in the 
judgment, impose a sentence of imprisonment for a term of less than six months.] 

S. 5. Agreement for giving or taking dowry to be void.— Any agreement for the giving or 
taking of dowry shall be void. 

S. 6. Dowry to be for the benefit of the wife or her heirs.— (1) Where any dowry is 
received by any person other than the woman in connection with whose marriage it is 
given, that person shall transfer it to the woman- 


fa) if the dowry was received before marriage, within 12 [three months] after the 
date of marriage; or 

(b) if the dowry was received at the time of or after the marriage, within 12 [three 
months] after the date of its receipt; or 

(c) if the dowry was received when the woman was a minor, within 12 [three months] 
after she has attained the age of eighteen years, 

and pending such transfer, shall hold it in trust for the benefit of the woman. 

13 [(2) If any person fails to transfer any property as required by sub-section (1) within 
the time limit specified therefor, 14 [or as required by sub-section (3),] he shall be 
punishable with imprisonment for a term which shall not be less than six months, but 
which may extend to two years or with fine 15 [which shall not be less than five 
thousand rupees, but which may extend to ten thousand rupees] or with both.] 

(3) Where the woman entitled to any property under sub-section (1) dies before 
receiving it, the heirs of the woman shall be entitled to claim it from the person holding 
it for the time being: 

16 [Provided that where such woman dies within seven years of her marriage, otherwise 
than due to natural causes, such property shall,— 


(a) if she has no children, be transferred to her parents; or 

(b) if she has children, be transferred to such children and pending such transfer, be 
held in trust for such children.] 

,7 [(3A) Where a person convicted under sub-section (2) for failure to transfer any 
property as required by sub-section (1) 18 [or sub-section (3)] has not, before his 
conviction under that sub-section, transferred such property to the woman entitled 
thereto or, as the case may be, 19 [her heirs, parents or children] the Court shall, in 
addition to awarding punishment under that sub-section, direct, by order in writing, that 
such person shall transfer the property to such woman or, as the case may be, 19 [her 
heirs, parents or children] within such period as may be specified in the order, and if 


such person fails to comply with the direction within the period so specified, an amount 
equal to the value of the property may be recovered from him as if it were a fine 
imposed by such Court and paid to such woman or, as the case may be, 19 [her heirs, 
parents or children]. 

(4) Nothing contained in this section shall affect the provisions of section 3 or section 
4. 

STATE AMENDMENT 

Orissa:— After section 6, insert the following sections, namely:— 

"6A. Penalty for denial of conjugal right by the husband.-ft) If any person denies 
conjugal rights to his wife on the ground that dowry has not been given or on the 
ground that the dowry given is insufficient, he shall be punished with imprisonment 
which may extend to one year, or with fine which may extend to ten thousand rupees, or 
with both. 

(2) The Court trying an offence under this section may, at the stage of the proceedings 
on the execution of a bond by the husband undertaking not to realise the dowry or any 
portion thereof, as the case may be, and to allow conjugal rights to the wife, drop the 
proceedings. 

(3) Any proceedings dropped under sub-section (2) shall revive if the court is satisfied, 
on an application made in that behalf by the wife, that the husband has failed to carry 
out the undertaking or has otherwise acted contrary to the terms of the bond, and there 
upon the court shall proceed with the case from the stage at which it was dropped: 

Provided that no application under this sub-section shall be entertained if it is made 
after the expiry of three years from the date on which the proceedings were dropped. 

(4) The court may direct that the fine, if any imposed under this section or such portion 
thereof as the Court deems proper, shall be paid to the wife as compensation". 

"66. Maintenance to be paid by husband on his conviction. -(1) On conviction of a person for 
an offence under section 6A, the court trying the offence may, on a claim made by his wife 
in that behalf within two months from the date of the order of conviction, order such person 
to make a monthly allowance for the maintenance of his wife at such monthly rate not 
exceeding five hundred rupees, as the Court deems proper: 

Provided that no such order shall be made without giving the parties concerned a 
reasonable opportunity of being heard. 

(2) In determining the monthly allowance under this section regard shall be had to— 

(a) The position and status of the parties; 

(b) the reasonable wants of the wife; 

(c) The value of the wife's property and any income derived from such property or from 
the wife's earning or from any other source; and 

(d) the amount of compensation awarded under section 6A. 

(3) The maintenance allowance so ordered shall be a charge on the property, if any, of the 
husband, whether acquired before or after the date of the order. 

(4) where a complaint has been filed by the wife for an offence under section 6A, the 
husband shall not transfer any of his assets till.— 

(a) where no claim for maintenance has been preferred under this section, the date of 
expiry of the period of limitation specified in sub-section (1) for filing such claims; 
and 


(b) where such claim is preferred, the disposal of the claim. 



(5) Notwithstanding any thing contained in any other law, the wife may enforce any claim for 
maintenance against any property transferred by the husband in contravention of the 
provisions of sub-section (4) as if such transfer were null and void. 

(6) The provisions contained in sub-section (3) of section 125 of the Code of Criminal 
Procedure, 1973 shall, so far as may be, apply to the recovery of the maintenance allowance 
ordered under this section". 

[Vide Orissa Act 1 of 1976, sec. 2 (w.e.f. 18-1-1976).] 

20 [S. 7. Cognizance of offences.— (1) Notwithstanding anything contained in the Code 
of Criminal Procedure, 1973 (2 of 1974),— 


(a) no Court inferior to that of a Metropolitan Magistrate or a Judicial Magistrate of 
the first class shall try any offence under this Act; 

(b) no Court shall take cognizance of an offence under this Act except upon- 

(i) its own knowledge or a police report of the facts which constitute such 
offence, or 

(ii) a complaint by the person aggrieved by the offence or a parent or other 
relative of such person, or by any recognized welfare institution or 
organisation; 

(c) it shall be lawful for a Metropolitan Magistrate or a Judicial Magistrate of the 
first class to pass any sentence authorised by this Act on any person convicted 
of any offence under this Act. 

Explanation.— For the purposes of this sub-section, "recognized welfare institution or 
organisation" means a social welfare institution or organisation recognized in this 
behalf by the Central or State Government. 

(2) Nothing in Chapter XXXVI of the Code of Criminal Procedure, 1973 (2 of 1974) shall 
apply to any offence punishable under this Act.] 

21 [(3) Notwithstanding anything contained in any law for the time being in force a 
statement made by the person aggrieved by the offence shall not subject such person 
to a prosecution under this Act.] 

22 [S. 8. Offences to be cognizable for certain purposes and to be 23 [non-bailable] and 
non-compoundable.— (1) The Code of Criminal Procedure, 1973 (2 of 1974), shall apply 
to offences under this Act as if they were cognizable offences— 


(a) for the purposes of investigation of such offences; and 

(b) for the purposes of matters other than— 

(i) matters referred to in section 42 of that Code; and 

(ii) the arrest of a person without a warrant or without an order of a 
Magistrate. 

(2) Every offence under this Act shall be 24 [non-bailable] and non-compoundable.] 

25 [S. 8A. Burden of proof in certain cases.-Where any person is prosecuted for taking 
or abetting the taking of any dowry under section 3, or the demanding of dowry under 
section 4, the burden of proving that he had not committed an offence under those 
sections shall be on him.] 


STATE AMENDMENTS 


Himachal Pradesh:— For section 8A, substitute the following section, namely:- 

"8A. Cognizance of offences .-No Court shall take cognizance of any offence under this 
section except on a police report under section 173 of the Code of Criminal Procedure, 1973 
(2 of 1974), or a complaint made by a person aggrieved by the offence, as the case may be, 
within one year from the date of the commission of the offence: 

Provided that no Police officer of the rank lower than that of the Deputy Superintendent of 
Police shall investigate any case registered under this Act: 

Provided further that no Court shall take cognizance of any offence under this Act except 
with the previous sanction of the District magistrate, having jurisdiction in the area." 

[Vide Himachal Pradesh Act 39 of 1978, sec. 6 (w.e.f. 4-12-1978).] 

Ed. This State Amendment relates to section 8A prior to insertion of section 8A by the 
Central Act 43 of 1986, sec. 8 (w.e.f. 19-11-1986). 

Punjab:-After section 8, insert the following section, namely:— 

"8A. Institution of proceeding.-No prosecution shall be instituted against any person in 
respect of any offence committed under this Act without the previous sanction of the 
District Magistrate or such officer as the State Government may by special or general order 
appoint in this behalf." 

[Vide Punjab Act 26 of 1976, sec. 7(w.e.f. 20-5-1976).] 

Ed. This State Amendment was made prior to insertion of section 8A by the Central Act 
43 of 1986, sec. 8 (w.e.f. 19-11-1986). 

26 [S. 8B. Dowry Prohibition Officers. -(1) The State Government may appoint as many 
Dowry Prohibition Officers as it thinks fit and specify the areas in respect of which they 
shall exercise their jurisdiction and powers under this Act. 

(2) Every Dowry Prohibition Officer shall exercise and perform the following powers and 
functions, namely:— 


(a) to see that the provisions of this Act are complied with; 

(b) to prevent, as far as possible, the taking or abetting the taking of, or the 
demanding of, dowry; 

(c) to collect such evidence as may be necessary for the prosecution of persons 
committing offences under the Act; and 

(d) to perform such additional functions as may be assigned to him by the State 
Government, or as may be specified in the rules made under this Act. 

(3) The State Government may, by notification in the Official Gazette, confer such 
powers of a police officer as may be specified in the notification on the Dowry 
Prohibition Officer who shall exercise such powers subject to such limitations and 
conditions as may be specified by rules made under this Act. 

(4) The State Government may, for the purpose of advising and assisting the Dowry 
Prohibition Officers in the efficient performance of their functions under this Act, 
appoint an Advisory Board consisting of not more than five social welfare workers (out 
of whom at least two shall be women) from the area in respect of which such Dowry 
Prohibition Officer exercises jurisdiction under sub-section (1).] 

S. 9. Power to make rules.— (1) The Central Government may, by notification in the 
Official Gazette, make rules for carrying out the purposes of this Act. 


27 [(2) In particular, and without prejudice to the generality of the foregoing power, such 
rules may provide for— 


(a) the form and manner in which, and the persons by whom, any list of presents 
referred to in sub-section (2) of section 3 shall be maintained and all other 
matters connected therewith; and 

(b) the better co-ordination of policy and action with respect to the administration 
of this Act.] 

28 [(3)] Every rule made under this section shall be laid as soon as may be after it is 
made before each House of Parliament while it is in session for a total period of thirty 
days which may be comprised in one session or 29 [in two or more successive 
sessions, and if, before the expiry of the session immediately following the session or 
the successive sessions aforesaid], both Houses agree in making any modification in 
the rule or both Houses agree that the rule should not be made, the rule shall thereafter 
have effect only in such modified form or be of no effect, as the case may be; so 
however that any such modification or annulment shall be without prejudice to the 
validity of anything previously done under that rule. 

STATE AMENDMENT 

Himachal Pradesh:-ln section 9, in sub-section (1), after the words "Central 
Government", insert the words "or the State Government with the prior approval of the 
Central Government". 

[Vide Himachal Pradesh Act 25 of 1976, sec. 7 (w.e.f. 24-6-1976).] 

Punjab.-ln section 9, in sub-section (1), after the words "Central Government", insert 
the words "or the State Government". 

[Vide Punjab Act 26 of 1976, sec. 8 (w.e.f. 20-5-1976).] 

30 [S. 10. Power of State Government to make rules.— (1) The State Government may, 
by notification in the Official Gazette, make rules for carrying out the purposes of this 
Act. 

(2) In particular, and without prejudice to the generality of the foregoing power, such 
rules may provide for all or any of the following matters, namely:- 


(a) the additional functions to be performed by the Dowry Prohibition Officers under 
sub-section (2) of section 8B; 

(b) limitations and conditions subject to which a Dowry Prohibition Officer may 
exercise his functions under sub-section (3) of section 8B. 

(3) Every rule made by the State Government under this section shall be laid as soon as 
may be after it is made before the State Legislature.] 

THE DOWRY PROHIBITION (MAINTENANCE OF LISTS OF PRESENTS TO THE BRIDE 
AND BRIDEGROOM) RULES, 1985 1 

In exercise of the powers conferred by section 9 of the Dowry Prohibition Act, 1961 (28 of 
1961), the Central Government hereby makes the following rules, namely:- 

S. 1. Short title and commencement.— (1) These rules may be called the Dowry 
Prohibition (Maintenance of Lists of Presents to the Bride and Bridegroom) Rules, 
1985. 


(2) They shall come into force on the 2nd day of October, 1985 being the date 
appointed for the coming into force of the Dowry Prohibition (Amendment) Act, 1984 
(63 of 1984). 

S. 2. Rules in accordance with which lists of presents are to be maintained.-(1) The 
list of presents which are given at the time of the marriage to the bride shall be 
maintained by the bride. 

(2) The list of presents which are given at the time of marriage to the bridegroom shall 
be maintained by the bridegroom. 

(3) Every list of presents referred to in sub-rule (1) or sub-rule (2)— 


(a) shall be prepared at the time of the marriage or as soon as possible after the 
marriage, 

(b) shall be in writing, 

(c) shall contain,— 

(i) a brief description of each present; 

(ii) the approximate value of the present; 

(iii) the name of the person who has given the present; and 

(iv) where the person giving the present is related to the bride or bridegroom, 
a description of such relationship; 

(d) shall be signed by both the bride and the bridegroom. 

Explanation 7.-Where the bride is unable to sign, she may affix her thumb-impression 
in lieu of her signature after having the list read out to her and obtaining the signature, 
on the list, of the person who has so read out the particulars contained in the list. 

Explanation 2.-Where the bridegroom is unable to sign, he may affix his thumb- 
impression in lieu of his signature after having the list read out to him and obtaining the 
signature, on the list of the person who has so read out the particulars contained in the 
list. 

(4) The bride or the bridegroom may, if she or he so desires, obtain on either or both of 
the lists referred to in sub-rule (1) or sub-rule (2) the signature or signatures of any 
other person or persons present at the time of the marriage. 

1. Came into force on 1-7-1961, vide S.0.1410, dated 20th June, 1961. 

2. Subs, by Act 43 of 1986, sec. 2, for "or after the marriage" (w.e.f. 19-11 -1986). 

3. Subs, by Act 63 of 1984, sec. 2(a), for "as consideration for the marriage of the said parties, 

but doesn't include" (w.e.f. 2-10-1985). 

4. Explanation I omitted by Act 63 of 1984, sec. 2(b) (w.e.f. 2-10-1985). 

5. Section 3 re-numbered as sub-section (1) thereof by Act 63 of 1984, sec. 3 (w.e.f. 2-10-1985). 

6. Subs, by Act 63 of 1984, sec. 3(a), for certain words (w.e.f. 2-10-1985). 

7. Subs, by Act 43 of 1986, sec. 3(a), for certain words (w.e.f. 19-11 -1986). 

8. Subs, by Act 43 of 1986, sec. 3(b), for "six months" (w.e.f. 19-11 -1986). 

9. Ins. by Act 63 of 1984, sec. 3(b) (w.e.f. 2-10-1985). 

10. Subs, by Act 63 of 1984, sec. 4, for section 4 (w.e.f. 2-10-1985). 

11. Ins. by Act 43 of 1986, sec. 4 (w.e.f. 19-11 -1986). 

12. Subs, by Act 63 of 1984, sec. 5(a), for "one year" (w.e.f. 2-10-1985). 


13. Subs, by Act 63 of 1984, sec. 5(b), for sub-section (2) (w.e.f. 2-10-1985). 

14. Ins. by Act 43 of 1986, sec. 5(a)(i) (w.e.f. 19-11 -1986). 

15. Subs, by Act 43 of 1986, sec. 5(a)(ii), for "which may extend to ten thousand rupees" (w.e.f. 
19-11-1986). 

16. Ins. by Act 43 of 1986, sec. 5(b) (w.e.f. 19-11 -1986). 

17. Ins. by Act 63 of 1984, sec. 5(c) (w.e.f. 2-10-1985). 

18. Ins. by Act 43 of 1986, sec. 5(c)(i) (w.e.f. 19-11 -1986). 

19. Subs, by Act 43 of 1986, sec. 5(c)(ii), for "her heirs" (w.e.f. 19-11-1986). 

20. Subs, by Act 63 of 1984, sec. 6, for section 7 (w.e.f. 2-10-1985). 

21. Ins. by Act 43 of 1986, sec. 6 (w.e.f. 19-11 -1986). 

22. Subs, by Act 63 of 1984, sec. 7, for section 8 (w.e.f. 2-10-1985). 

23. Subs, by Act 43 of 1986, sec. 7, for "bailable" (w.e.f. 19-11 -1986). 

24. Subs, by Act 43 of 1986, sec. 7, for "bailable" (w.e.f. 19-11 -1986). 

25. Ins. by Act 43 of 1986, sec. 8 (w.e.f. 19-11 -1986). 

26. Ins. by Act 43 of 1986, sec. 8 (w.e.f. 19-11-1986). 

27. Ins. by Act 63 of 1984, sec. 8 (w.e.f. 2-10-1985). 

28. Sub-section (2) renumbered as sub-section (3) thereof by Act 63 of 1984, sec. 8 (w.e.f. 2-10- 
1985). 

29. Subs, by Act 20 of 1983, sec. 2 and Sch., for certain words (w.e.f. 15-3-1984). 

30. Subs, by Act 43 of 1986, sec. 9, for section 10 (w.e.f. 19-11 -1986). 

1. Vide G.S.R. 664(E), dated 19th August, 1985, published in Gazette of India, Extra., Pt. II, Sec. 
3(i), dated 19th August, 1985. 
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APPENDIX XVIII THE MAINTENANCE AND WELFARE OF PARENTS 
AND SENIOR CITIZENS ACT, 2007 

INTRODUCTION 

Ageing has become a major social challenge because of the decline in the joint family 
system. A large number of elderly persons, particularly widowed women, are not being 
looked after by their families. They are forced to spend their twilight years all alone and 
are exposed to emotional neglect and are not being provided financial support. To 
combat this social challenge there is a need to give more attention to the care and 
protection for the older persons. Though there is a provision in the Code of Criminal 
Procedure, 1973 under which parents can claim maintenance from their children but 
the procedure is time-consuming and expensive. It is desired that simple, inexpensive 
and speedy provisions may be made to claim maintenance by the suffering parents. To 
cast an obligation on the persons who inherit the property of their aged relatives to 
maintain them and to make provisions for setting up oldage homes for providing 
maintenance to the indigent older persons and to provide better medical facilities to 
the senior citizens and to make provisions for protection of their life and property the 
Maintenance and Welfare of Parents and Senior Citizens Bill was introduced in the 
Parliament. 

STATEMENT OF OBJECTS AND REASONS 

Traditional norms and values of the Indian society laid stress on providing care for the 
elderly. However, due to withering of the joint family system, a large number of elderly 
are not being looked after by their family. Consequently, many older persons, 
particularly widowed women are now forced to spend their twilight years all alone and 
are exposed to emotional neglect and to lack of physical and financial support. This 
clearly reveals that ageing has become a major social challenge and there is a need to 
give more attention to the care and protection for the older persons. Though the 
parents can claim maintenance under the Code of Criminal Procedure, 1973, the 
procedure is both time-consuming as well as expensive. Hence, there is a need to have 
simple, inexpensive and speedy provisions to claim maintenance for parents. 

2. The Bill proposes to cast an obligation on the persons who inherit the property of 
their aged relatives to maintain such aged relatives and also proposes to make 
provisions for setting-up oldage homes for providing maintenance to the indigent older 
persons. 

The Bill further proposes to provide better medical facilities to the senior citizens and 
provisions for protection of their life and property. 

3. The Bill, therefore, proposes to provide for:— 


(a) appropriate mechanism to be set-up to provide need-based maintenance to the 
parents and senior citizens; 

(b) providing better medical facilities to senior citizens; 

(c) for institutionalisation of a suitable mechanism for protection of life and 
property of older persons; 

(d) setting-up of oldage homes in every district. 

4. The Bill seeks to achieve the above objectives. 


ACT 56 OF 2007 



The Maintenance and Welfare of Parents and Senior Citizens Bill having been passed 
by both the Houses of Parliament received the assent of the President on 29th 
December, 2007. It came on the Statute Book as THE MAINTENANCE AND WELFARE 
OF PARENTS AND SENIOR CITIZENS ACT, 2007 (56 of 2007) ( Came into force in 
National Capital Territory of Delhi on 1-9-2008). 

THE MAINTENANCE AND WELFARE OF PARENTS AND SENIOR CITIZENS ACT, 2007 

(56 of 2007) 

[29th December, 2007] 

An Act to provide for more effective provisions for the maintenance and welfare of 
parents and senior citizens guaranteed and recognised under the Constitution and for 
matters connected therewith or incidental thereto. 

BE it enacted by Parliament in the Fifty-eighth Year of the Republic of India as follows:— 
CHAPTER I 

PRELIMINARY 

S. 1. Short title, extent, application and commencement.— (1) This Act may be called 
the Maintenance and Welfare of Parents and Senior Citizens Act, 2007. 

(2) It extends to the whole of India except the State of Jammu and Kashmir and it 
applies also to citizens of India outside India. 

(3) It shall come into force in a State on such date 1 - as the State Government may, by 
notification in the Official Gazette, appoint. 

S. 2. Definitions.— In this Act, unless the context otherwise requires,— 

(a) "children" includes son, daughter, grandson and grand-daughter but does not 
include a minor; 

(b) "maintenance" includes provision for food, clothing, residence and medical 
attendance and treatment; 

(c) "minor" means a person who, under the provisions of the Indian Majority Act, 
1875 (9 of 1875), is deemed not to have attained the age of majority; 

(d) "parent" means father or mother whether biological, adoptive or step-father or 
step-mother, as the case may be, whether or not the father or the mother is a 
senior citizen; 

(e) "prescribed" means prescribed by rules made by the State Government under 
this Act; 

(f) "property" means property of any kind, whether movable or immovable, ancestral 
or self-acquired, tangible or intangible and includes rights or interests in such 
property; 

(g) "relative" means any legal heir of the childless senior citizen who is not a minor 
and is in possession of or would inherit his property after his death; 

(h) "senior citizen" means any person being a citizen of India, who has attained the 
age of sixty years or above; 


(i) "State Government", in relation to a Union Territory, means the administrator 
thereof appointed under Article 239 of the Constitution; 


(j) "Tribunal" means the Maintenance Tribunal constituted under section 7; 

(k) "Welfare" means provision for food, health care, recreation centres and other 
amenities necessary for the senior citizens. 

S. 3. Act to have overriding effect.— The provisions of this Act shall have effect 
notwithstanding anything inconsistent therewith contained in any enactment other than 
this Act, or in any instrument having effect by virtue of any enactment other than this 
Act. 

CHAPTER II 

MAINTENANCE OF PARENTS AND SENIOR CITIZENS 

S. 4. Maintenance of parents and senior citizens.-(l) A senior citizen including parent 
who is unable to maintain himself from his own earning or out of the property owned 
by him, shall be entitled to make an application under section 5 in case of— 

(i) parent or grand-parent, against one or more of his children not being a minor; 

(ii) a childless senior citizen, against such of his relative referred to in clause (g) of 
section 2. 

(2) The obligation of the children or relative as the case may be, to maintain a senior 
citizen extends to the needs of such citizen so that senior citizen may lead a normal 
life. 

(3) The obligation of the children to maintain his or her parent extends to the needs of 
such parent either father or mother or both, as the case may be, so that such parent 
may lead a normal life. 

(4) Any person being a relative of a senior citizen and having sufficient means shall 
maintain such senior citizen provided he is in possession of the property of such senior 
citizen or he would inherit the property of such senior citizen: 

Provided that where more than one relatives are entitled to inherit the property of a 
senior citizen, the maintenance shall be payable by such relative in the proportion in 
which they would inherit his property. 

S. 5. Application for maintenance.— (1) An application for maintenance under section 
4, may be made- 


(a) by a senior citizen or a parent, as the case may be; or 

(b) if he is incapable, by any other person or organisation authorised by him; or 

(c) the Tribunal may take cognizance suo motu. 

Explanation .—For the purposes of this section "organisation" means any voluntary 
association registered under the Societies Registration Act, 1860 (21 of 1860), or any 
other law for the time being in force. 

(2) The Tribunal may, during the pendency of the proceeding regarding monthly 
allowance for the maintenance under this section, order such children or relative to 
make a monthly allowance for the interim maintenance of such senior citizen including 
parent and to pay the same to such senior citizen including parent as the Tribunal may 
from time to time direct. 



(3) On receipt of an application for maintenance under sub-section (1), after giving 
notice of the application to the children or relative and after giving the parties an 
opportunity of being heard, hold an inquiry for determining the amount of maintenance. 

(4) An application filed under sub-section (2) for the monthly allowance for the 
maintenance and expenses for proceeding shall be disposed of within ninety days from 
the date of the service of notice of the application to such person: 

Provided that the Tribunal may extend the said period, once for a maximum period of 
thirty days in exceptional circumstances for reasons to be recorded in writing. 

(5) An application for maintenance under sub-section (1) may be filed against one or 
more persons: 

Provided that such children or relative may implead the other person liable to maintain 
parent in the application for maintenance. 

(6) Where a maintenance order was made against more than one person, the death of 
one of them does not affect the liability of others to continue paying maintenance. 

(7) Any such allowance for the maintenance and expenses for proceeding shall be 
payable from the date of the order, or, if so ordered, from the date of the application for 
maintenance or expenses of proceeding, as the case may be. 

(8) If, children or relative so ordered fail, without sufficient cause to comply with the 
order, any such Tribunal may, for every breach of the order, issue a warrant for levying 
the amount due in the manner provided for levying fines, and may sentence such 
person for the whole, or any part of each month's allowance for the maintenance and 
expenses of proceeding, as the case be, remaining unpaid after the execution of the 
warrant, to imprisonment for a term which may extend to one month or until payment if 
sooner made whichever is earlier: 

Provided that no warrant shall be issued for the recovery of any amount due under this 
section unless application be made to the Tribunal to levy such amount within a period 
of three months from the date on which it became due. 

S. 6. Jurisdiction and procedure. -(1) The proceedings under section 5 may be taken 
against any children or relative in any district— 


(a) where he resides or last resided; or 

(b) where children or relative resides. 

(2) On receipt of the application under section 5, the Tribunal shall issue a process for 
procuring the presence of children or relative against whom the application is filed. 

(3) For securing the attendance of children or relative the Tribunal shall have the power 
of a Judicial Magistrate of first class as provided under the Code of Criminal 
Procedure, 1973 (2 of 1974). 

(4) All evidence to such proceedings shall be taken in the presence of the children or 
relative against whom an order for payment of maintenance is proposed to be made, 
and shall be recorded in the manner prescribed for summons cases: 

Provided that if the Tribunal is satisfied that the children or relative against whom an 
order for payment of maintenance is proposed to be made is wilfully avoiding service, 
or wilfully neglecting to attend the Tribunal, the Tribunal may proceed to hear and 
determine the case ex parte. 



(5) Where the children or relative is residing out of India, the summons shall be served 
by the Tribunal through such authority, as the Central Government may by notification, 
specify in this behalf. 

(6) The Tribunal before hearing an application under section 5 may, refer the same to a 
Conciliation Officer and such Conciliation Officer shall submit his findings within one 
month and if amicable settlement has been arrived at, the Tribunal shall pass an order 
to that effect. 

Explanation.— For the purposes of this sub-section "Conciliation Officer" means any 
person or representative of an organisation referred to in Explanation to sub-section (1) 
of section 5 or the Maintenance Officers designated by the State Government under 
sub-section (1) of section 18 or any other person nominated by the Tribunal for this 
purpose. 

NOTIFICATION 

In exercise of the powers conferred by sub-section (5) of section 6 of the Maintenance 
and Welfare of Parents and Senior Citizens Act, 2007 (56 of 2007), the Central 
Government hereby appoints the Director (Social Defence-Ageing) in the Ministry of 
Social Justice and Empowerment, New Delhi to act as a nodal authority through whom 
summons shall be served by the Tribunal to the Children or relative of parents and 
senior citizens who are residing outside India. 

[Vide S.O. 1436(E), dated 22nd June, 2011, published in the Gazette of India, Extra., Pt. 
II, Sec. 3(ii), No. 1198, dated 22nd June, 2011]. 

S. 7. Constitution of Maintenance Tribunal.—(1) The State Government shall within a 
period of six months from the date of the commencement of this Act may, by 
notification in the Official Gazette, constitute for each Sub-Division one or more 
Tribunals as may be specified in the notification for the purpose of adjudicating and 
deciding upon the order for maintenance under section 5. 

(2) The Tribunal shall be presided over by an officer not below the rank of Sub- 
Divisional Officer of a State. 

(3) Where two or more Tribunals are constituted for any area, the State Government 
may, by general or special order, regulate the distribution of business among them. 

S. 8. Summary procedure in case of inquiry.-(l) In holding any inquiry under section 5, 
the Tribunal may, subject to any rules that may be prescribed by the State Government 
in this behalf, follow such summary procedure as it deems fit. 

(2) The Tribunal shall have all the powers of a Civil Court for the purpose of taking 
evidence on oath and of enforcing the attendance of witnesses and of compelling the 
discovery and production of documents and material objects and for such other 
purposes as may be prescribed; and the Tribunal shall be deemed to be a Civil Court for 
all the purposes of section 195 and Chapter XXVI of the Code of Criminal Procedure, 
1973 (2 of 1974). 

(3) Subject to any rule that may be made in this behalf, the Tribunal may, for the 
purpose of adjudicating and deciding upon any claim for maintenance, choose one or 
more persons possessing special knowledge of any matter relevant to the inquiry to 
assist it in holding the inquiry. 

S. 9. Order for maintenance.—(1) If children or relatives, as the case may be, neglect or 
refuse to maintain a senior citizen being unable to maintain himself, the Tribunal may, 
on being satisfied of such neglect or refusal, order such children or relatives to make a 
monthly allowance at such monthly rate for the maintenance of such senior citizen, as 



the Tribunal may deem fit and to pay the same to such senior citizen as the Tribunal 
may, from time to time, direct. 

(2) The maximum maintenance allowance which may be ordered by such Tribunal shall 
be such as may be prescribed by the State Government which shall not exceed ten 
thousand rupees per month. 

S. 10. Alteration in allowance.— (1) On proof of misrepresentation or mistake of fact or 
a change in the circumstances of any person, receiving a monthly allowance under 
section 5, for the maintenance or ordered under that section to pay a monthly 
allowance for the maintenance, the Tribunal may make such alteration, as it thinks fit, 
in the allowance for the maintenance. 

(2) Where it appears to the Tribunal that, in consequence of any decision of a 
competent Civil Court, any order made under section 9 should be cancelled or varied, it 
shall cancel the order or, as the case may be, vary the same accordingly. 

S. 11. Enforcement of order of maintenance.— (1) A copy of the order of maintenance 
and including the order regarding expenses of proceedings, as the case may be, shall 
be given without payment of any fee to the senior citizen or to parent, as the case may 
be, in whose favour it is made and such order may be enforced by any Tribunal in any 
place where the person against whom it is made, such Tribunal on being satisfied as to 
the identity of the parties and the non-payment of the allowance, or as the case may be, 
expenses, due. 

(2) A maintenance order made under this Act shall have the same force and effect as 
an order passed under Chapter IX of the Code of Criminal Procedure, 1973 (2 of 1974) 
and shall be executed in the manner prescribed for the execution of such order by that 
Code. 

S. 12. Option regarding maintenance in certain cases. -Notwithstanding anything 
contained in Chapter IX of the Code of Criminal Procedure, 1973 (2 of 1974), where a 
senior citizen or a parent is entitled for maintenance under the said Chapter and also 
entitled for maintenance under this Act may, without prejudice to the provisions of 
Chapter IX of the said Code, claim such maintenance under either of those Acts but not 
under both. 

S. 13. Deposit of maintenance amount.— When an order is made under this Chapter, 
the children or relative who is required to pay any amount in terms of such order shall, 
within thirty days of the date of announcing the order by the Tribunal, deposit the entire 
amount ordered in such manner as the Tribunal may direct. 

S. 14. Award of interest where any claim is allowed. -Where any Tribunal makes an 
order for maintenance made under this Act, such Tribunal may direct that in addition to 
the amount of maintenance, simple interest shall also be paid at such rate and from 
such date not earlier than the date of making the application as may be determined by 
the Tribunal which shall not be less than five per cent, and not more than eighteen per 
cent.: 

Provided that where any application for maintenance under Chapter IX of the Code of 
Criminal Procedure, 1973 (2 of 1974) is pending before a Court at the commencement 
of this Act, then the Court shall allow the withdrawal of such application on the request 
of the parent and such parent shall be entitled to file an application for maintenance 
before the Tribunal. 

S. 15. Constitution of Appellate Tribunal.— (1) The State Government may, by 
notification in the Official Gazette, constitute one Appellate Tribunal for each district to 
hear the appeal against the order of the Tribunal. 



(2) The Appellate Tribunal shall be presided over by an officer not below the rank of 
District Magistrate. 

S. 16. Appeals.— (1) Any senior citizen or a parent, as the case may be, aggrieved by an 
order of a Tribunal may, within sixty days from the date of the order, prefer an appeal to 
the Appellate Tribunal: 

Provided that on appeal, the children or relative who is required to pay any amount in 
terms of such maintenance order shall continue to pay to such parent the amount so 
ordered, in the manner directed by the Appellate Tribunal: 

Provided further that the Appellate Tribunal may, entertain the appeal after the expiry of 
the said period of sixty days, if it is satisfied that the appellant was prevented by 
sufficient cause from preferring the appeal in time. 

(2) On receipt of an appeal, the Appellate Tribunal shall, cause a notice to be served 
upon the respondent. 

(3) The Appellate Tribunal may call for the record of proceedings from the Tribunal 
against whose order the appeal is preferred. 

(4) The Appellate Tribunal may, after examining the appeal and the records called for 
either allow or reject the appeal. 

(5) The Appellate Tribunal shall, adjudicate and decide upon the appeal filed against 
the order of the Tribunal and the order of the Appellate Tribunal shall be final: 

Provided that no appeal shall be rejected unless an opportunity has been given to both 
the parties of being heard in person or through a duly authorised representative. 

(6) The Appellate Tribunal shall make an endeavour to pronounce its order in writing 
within one month of the receipt of an appeal. 

(7) A copy of every order made under sub-section (5) shall be sent to both the parties 
free of cost. 

S. 17. Right to legal representation.— Notwithstanding anything contained in any law, 
no party to a proceeding before a Tribunal or Appellate Tribunal shall be represented by 
a legal practitioner. 

S. 18. Maintenance Officer.—(1) The State Government shall designate the District 
Social Welfare Officer or an officer not below the rank of a District Social Welfare 
Officer, by whatever name called as Maintenance Officer. 

(2) The Maintenance Officer referred to in sub-section (1), shall represent a parent if he 
so desires, during the proceedings of the Tribunal, or the Appellate Tribunal, as the 
case may be. 

CHAPTER III 

ESTABLISHMENT OF OLDAGE HOMES 

S. 19. Establishment of oldage homes.— (1) The State Government may establish and 
maintain such number of oldage homes at accessible places, as it may deem 
necessary, in a phased manner, beginning with at least one in each district to 
accommodate in such homes a minimum of one hundred and fifty senior citizens who 
are indigent. 



(2) The State Government may, prescribe a scheme for management of oldage homes, 
including the standards and various types of services to be provided by them which are 
necessary for medical care and means of entertainment to the inhabitants of such 
homes. 

Explanation .—For the purposes of this section, "indigent" means any senior citizen who 
is not having sufficient means, as determined by the State Government, from time to 
time, to maintain himself. 

CHAPTER IV 

PROVISIONS FOR MEDICAL CARE OF SENIOR CITIZENS 

S. 20. Medical support for senior citizens.— The State Government shall ensure that,— 

(i) the Government hospitals or hospitals funded fully or partially by the 
Government shall provide beds for all senior citizens as far as possible; 

(ii) separate queues be arranged for senior citizens; 

(iii) facility for treatment of chronic, terminal and degenerative diseases is 
expanded for senior citizens; 

(iv) research activities for chronic elderly diseases and ageing is expanded; 

(v) there are earmarked facilities for geriatric patients in every district hospital duly 
headed by a medical officer with experience in geriatric care. 

CHAPTER V 

PROTECTION OF LIFE AND PROPERTY OF SENIOR CITIZENS 

S. 21. Measures for publicity, awareness, etc., for welfare of senior citizens.— The 

State Government shall, take all measures to ensure that— 

(i) the provisions of this Act are given wide publicity through public media including 
the television, radio and the print, at regular intervals; 

(ii) the Central Government and State Government Officers, including the police 
officers and the members of the judicial service, are given periodic sensitization 
and awareness training on the issues relating to this Act; 

(iii) effective co-ordination between the services provided by the concerned 
Ministries or Departments dealing with law, home affairs, health and welfare, to 
address the issues relating to the welfare of the senior citizens and periodical 
review of the same is conducted. 

S. 22. Authorities who may be specified for implementing the provisions of this Act.— 

(1) The State Government may, confer such powers and impose such duties on a 
District Magistrate as may be necessary, to ensure that the provisions of this Act are 
properly carried out and the District Magistrate may specify the officer, subordinate to 
him, who shall exercise all or any of the powers, and perform all or any of the duties, so 
conferred or imposed and the local limits within which such powers or duties shall be 
carried out by the officer as may be prescribed. 

(2) The State Government shall prescribe a comprehensive action plan for providing 
protection of life and property of senior citizens. 

S. 23. Transfer of property to be void in certain circumstances.— (1) Where any senior 
citizen who, after the commencement of this Act, has transferred by way of gift or 



otherwise, his property, subject to the condition that the transferee shall provide the 
basic amenities and basic physical needs to the transferor and such transferee refuses 
or fails to provide such amenities and physical needs, the said transfer of property shall 
be deemed to have been made by fraud or coercion or under undue influence and shall 
at the option of the transferor be declared void by the Tribunal. 

(2) Where any senior citizen has a right to receive maintenance out of an estate and 
such estate or part thereof is transferred, the right to receive maintenance may be 
enforced against the transferee if the transferee has notice of the right, or if the transfer 
is gratuitous; but not against the transferee for consideration and without notice of 
right. 

(3) If, any senior citizen is incapable of enforcing the rights under sub-sections (1) and 
(2), action may be taken on his behalf by any of the organisation referred to in 
Explanation to sub-section (1) of section 5. 

CHAPTER VI 

OFFENCES AND PROCEDURE FOR TRIAL 

S. 24. Exposure and abandonment of senior citizen.— Whoever, having the care or 
protection of senior citizen, leaves such senior citizen in any place with the intention of 
wholly abandoning such senior citizen, shall be punishable with imprisonment of either 
description for a term which may extend to three months or fine which may extent to 
five thousands rupees or with both. 

S. 25. Cognizance of offences.— (1) Notwithstanding anything contained in the Code of 
Criminal Procedure, 1973 (2 of 1974), every offence under this Act shall be cognizable 
and bailable. 

(2) An offence under this Act shall be tried summarily by a Magistrate. 

CHAPTER VII 

MISCELLANEOUS 

S. 26. Officers to be public servants.— Every officer or staff appointed to exercise 
functions under this Act shall be deemed to be a public servant within the meaning of 
section 21 of the Indian Penal Code (45 of 1860). 

S. 27. Jurisdiction of civil courts barred.— No Civil Court shall have jurisdiction in 
respect of any matter to which any provision of this Act applies and no injunction shall 
be granted by any Civil Court in respect of anything which is done or intended to be 
done by or under this Act. 

S. 28. Protection of action taken in good faith. -No suit, prosecution or other legal 
proceeding shall lie against the Central Government, the State Governments or the local 
authority or any officer of the Government in respect of anything which is done in good 
faith or intended to be done in pursuance of this Act and any rules or orders made 
thereunder. 

S. 29. Power to remove difficulties.— If any difficulty arises in giving effect to the 
provisions of this Act, the State Government may, by order published in the Official 
Gazette, make such provisions not inconsistent with the provisions of this Act, as 
appear to it to be necessary or expedient for removing the difficulty: 

Provided that no such order shall be made after the expiry of a period of two years 
from the date of the commencement of this Act. 



S. 30. Power of Central Government to give directions.— The Central Government may 
give directions to State Governments as to the carrying into execution of the provisions 
of this Act. 

S. 31. Power of Central Government to review.-(l) The Central Government may make 
periodic review and monitor the progress of the implementation of the provisions of 
this Act by the State Governments. 

S. 32. Power of State Government to make rules.—(1) The State Government may, by 
notification in the Official Gazette, make rules for carrying out the purposes of this Act. 

(2) Without prejudice to the generality of the foregoing power, such rules may provide 
for— 

(a) the manner of holding inquiry under section 5 subject to such rules as may be 
prescribed under sub-section (1) of section 8; 

(b) the power and procedure of the Tribunal for other purposes under sub-section 
(2) of section 8; 

(c) the maximum maintenance allowance which may be ordered by the Tribunal 
under sub-section (2) of section 9; 

(d) the scheme for management of oldage homes, including the standards and 
various types of services to be provided by them which are necessary for 
medical care and means of entertainment to the inhabitants of such homes 
under sub-section (2) of section 19; 

(e) the powers and duties of the authorities for implementing the provisions of this 
Act, under sub-section (1) of section 22; 

(f) a comprehensive action plan for providing protection of life and property of 
senior citizens under sub-section (2) of section 22; 

(g) any other matter which is to be, or may be, prescribed. 

(3) Every rule made under this Act shall be laid, as soon as may be after it is made, 
before each House of State Legislature, where it consists of two Houses or where such 
legislature consists of one House before that House. 

1. Came into force in National Capital Territory of Delhi on 1-9-2008, vide Notification No. F. 
JD(A)/WO/Sr. Citizen Maint. Bill/DSW/2005-2006, dated 8th September, 2008, published in Delhi 
Gazette, Extra., dated 8th September, 2008. 


